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Introduction 

Liner shipping services can be defined as relatively high-value traffic essentially 
carried by container ships, roll-on/roll-off vessels and the remaining classic twin-
deck ships, supplied by either shipping companies or ship operators, whereby 
ships operating on a continuous basis along definite trade routes according to 
fixed, pre-announced schedules and calling at specified advertised harbours offer 
what is often referred to as common carrier services.1 Liner shipping is a highly 
concentrated sector with the top 20 liner carriers accounting for approximately 
72% of world container capacity in 2002, while the top 15 liner carriers account-
ing for 86% in 2005.2 This concentration is even more dramatic when considering 
that the top five carriers account for 50% of the total fleet and order book.3 This 
oligopolistic structure of the liner shipping market4 is closely related to the organi-
sation of the liner shipping industry through its history. The liner conference is the 
most important organisational form which has a significant influence on the com-
petitive structure of the liner shipping market.5 

                                                           
1   For more details, see Brodie, Commercial Shipping Handbook (2006), p. 219 ff.; 

Brooks, Sea Change in Liner Shipping: Regulation and Managerial Decision-Making in 
a Global Industry (2000), p. 2 ff.; OECD, Final Report on Competition Policy in Liner 
Shipping (2002), p. 14; Sullivan, The Marine Encyclopaedic Dictionary (1996), p. 257; 
White, International Trade in Ocean Shipping Services: the United States and the World 
(1988), p. 19. 

2  Global Insight/WIP/ISL, The Application of Competition Rules to Liner Shipping 
(2005), paras. 106 ff. Cf. OECD, Final Report on Competition Policy in Liner Shipping 
(2002), p. 15. 

3  Ibid. 
4  As early as in 1980, Bernhard J. Abrahamsson was of the opinion that the very nature 

of liner shipping services consists in the oligopolistic market structure. In respect of ex-
plicit or tacit collusion as well as cartelisation in this sector, liner shipping industry is 
not different from other industries. For more details see Abrahamsson, International 
Ocean Shipping: Current Concepts and Principles (1980), p. 119 ff. This argument 
gains confirmation, almost 30 years later, by the European legislator in the review and 
repeal of block exemption for liner conferences in 2006, see the 3rd Recital of Regula-
tion 1419/2006. 

5  The other forms of organisation or cooperation among shipping lines include mergers 
of individual carriers, consortia, alliance, stabilization agreements as well as discussion 
or talking agreements. For more details on description and distinctness of such various 
organisational forms, see OECD, Report on Regulatory Issues in International Maritime 
Transport (2002); OECD, Final Report on Competition Policy in Liner Shipping 
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2      Introduction 

In the United Nations Convention on a Code of Conduct for Liner Conferences6 
(the UNCTAD Liner Code), a liner conference is defined as “a group of two or 
more vessel-operating carriers which provides international liner services for the 
carriage of cargo on a particular route or routes within specified geographical 
limits and which has an agreement or arrangement, whatever its nature, within the 
framework of which they operate under uniform or common freight rates and any 
other agreed conditions with respect to the provision of liner services”.7 It follows 
from this definition that a liner conference is a typical cartel, or so-called “hard-
core” cartel,8 which restricts or eliminates the internal competition among the 
member carriers primarily through arrangements like common freight rates, capac-
ity arrangements as well as penalties on non-compliance. Furthermore, the anti-
competitive effects of liner conferences also have external aspects. On one side, 
outsiders or independents are attacked by using “fighting ships” or attracted by 
being offered favourable conditions for cooperation. On the other side, measures 
such as loyalty agreements or rebate systems are used in order to strengthen the 
control over shippers as customers and eliminate malpractices like secret rebates 
or individual service contracts of individual member carriers.9 

However, the debates on whether competition rules shall be applicable to liner 
conferences and how such rules concerning liner conferences shall be imple-
mented both in substantive and in procedural meaning have lasted as long as the 
history of liner conferences.10 Confronted with a market situation of “cut-throat 
competition” in the 1870s, the first liner conference was established on the UK – 
Calcutta (India) route, which started its operation in 1875.11 The aim of this con-
ference was to control competition amongst its members and to reduce competi-

                                                           
(2002); Dinger, The Future of Liner Conferences in Europe (2004), p. 27 ff.; Parames-
waran, The Liberalization of Maritime Transport Services (2004), p. 35 ff. 

6  The United Nations Convention on A Code of Conduct for Liner Conferences, con-
cluded at Geneva on 6 April 1974, in: 1334 United Nations – Treaty Series (1983), pp. 
15–43. 

7  The first paragraph in Chapter I of Part One of the UNCTAD Liner Code. 
8  Basedow, in: Immenga/Mestmäcker, EG-Wettbewerbsrecht Kommentar (2007), 

Verkehr; C., p. 1546, Rn. 35; Benini/Bermig, The Commission Proposes to Repeal the 
Liner Conference Block Exemption (2006), p. 44; Jaspers, The TACA Judgment: Les-
sons Learnt and the Way Forward (2004), p. 34. 

9  For a general introduction of the structure of liner conferences as well as their anti-
competitive characteristics, see Dinger, The Future of Liner Conferences in Europe 
(2004), p. 43 ff.; Jacobs, Zur Vereinbarkeit von Kartellabsprachen der internationalen 
Linienschiffahrt mit Artikel 85 EWG-Vertrag (1991), p. 18 ff.; Ortiz Blanco, Shipping 
Conferences under EC Antitrust Law (2007), p. 16 ff. 

10  For the historical overview of the emergence and development of liner conferences, see 
Dinger, The Future of Liner Conferences in Europe (2004), p. 21 ff.; Jacobs, Zur Vere-
inbarkeit von Kartellabsprachen der internationalen Linienschiffahrt mit Artikel 85 
EWG-Vertrag (1991), p. 15 ff.; Ortiz Blanco, Shipping Conferences under EC Antitrust 
Law (2007), p. 3 ff. 

11  Herman, Shipping Conferences (1983), p. 7 ff.; Dinger, The Future of Liner Confer-
ences in Europe (2004), p. 22. 
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tion from outsiders.12 With the establishment of instruments like common tariffs as 
well as sailings arrangements and the introduction of further measures like loyalty 
agreements or rebates or a refund system, the model of liner conferences spread 
very quickly all over the world.13 

Complaints of such an organisational form of carriers and governmental inves-
tigations on this issue occurred at the early stage of the development of liner con-
ferences already. The complaints came from two sources, shippers, on one side, 
and carriers who were not admitted to the conference on the other side.14 These 
complaints touched upon some of the monopolistic aspects of liner conferences, 
i.e. freight rates fixing, allocating sailings, pooling trade as well as fighting ships 
etc.,15 and then gave rise to public inquiries into the legality and justification of the 
existence of liner conferences by the governments on both sides of the Atlantic, 
namely in Britain and the U.S.16  

In Britain, in 1906, the Royal Commission on Shipping Rings was appointed 
and came out with its report after three years in 1909. The Royal Commission’s 
report was divided into two parts: a majority decision and a minority decision.17 
The majority decision concluded that the conference system, as a whole, did not 
operate to the detriment of the British economy. A system of checks and balances 
was inherent in the conference itself, i.e. the internal competition among the 
member lines. Outside competition from independent carriers and the common 
actions taken by shippers secured the phenomenon from abusing its powers in an 
unreasonable manner. The majority decision recognized the advantages of the 
conference system, i.e. the stability of freight rates and the regularity of service, 
and concluded that the advantages of the conferences were substantially dependent 
on the tying arrangements, the deferred rebates, or some other system which was 
equally effective. On the contrary, the minority decision concluded that the con-

                                                           
12  Dinger, The Future of Liner Conferences in Europe (2004), p. 22. 
13  Ibid. See also Marx, International Shipping Cartels: A Study of Industrial Self-

Regulation by Shipping Conferences (1953), p. 47; Davies, British Shipping and World 
Trade: Rise and Decline: 1820–1939 (1985), p. 59. 

14  Herman, Shipping Conferences (1983), p. 8 ff.; Marx, International Shipping Cartels: A 
Study of Industrial Self-Regulation by Shipping Conferences (1953), p. 45 ff. 

15  A classical case in Britain is The Mogul S.S. Co. v. McGregor, Gour and Co. and Oth-
ers, [1885] 15 Q.B.D. 476. Other examples in the U.S., such as Syndikats Rhederi, U.S. 
v. Hamburg-American S. S. Line et al., 216 F. 791 (S.D.N.Y. [1914]), U.S. v. American-
Asiatic Steamship Company, et al. and U.S. v. Prince Line Ltd., et al., 242 U.S. 537 
[1917]. 

16  Herman, Shipping Conferences (1983), p. 10; Marx, International Shipping Cartels: A 
Study of Industrial Self-Regulation by Shipping Conferences (1953), p. 49. 

17  Report of the Royal Commission on Shipping Rings (London: HMSO, 1909), five 
volumes, Cd. 4668–70, 4685–86. For more details on the organisation, members and 
divergence in opinions of this royal commission, see Dinger, The Future of Liner Con-
ferences in Europe (2004), p. 23; Cf. Herman, Shipping Conferences (1983), p. 11; 
Marx, International Shipping Cartels: A Study of Industrial Self-Regulation by Ship-
ping Conferences (1953), p. 50 ff. and p. 62 ff.; Ortiz Blanco, Shipping Conferences 
under EC Antitrust Law (2007), p. 23 ff. 
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ference system did not necessarily supply regular and adequate services, and the 
stable rate was not such a big advantage because it was usually higher than com-
petitive rates. The majority decision did not consider legislation as a solution to 
control the powers of the conferences, but recommended the formation of ship-
pers’ organisations for the purpose of negotiation with conferences as collective 
representatives of the users of conferences services. The majority decision further 
recommended that the Board of Trade (now the British Department of Trade) 
should keep conference practices under review by demanding the filing of confer-
ence agreements with it and the publication of their tariffs. Although the minority 
group demanded more stern action by the authorities to avoid monopoly abuses, 
the minority group suggested neither the abolishing of the conference system, nor 
any legislation which might prohibit or restrict tying devices. 

In the U.S., in 1912, a Congressional Committee, the House of Representatives 
Merchant Marine and Fisheries Committee, under the chairmanship of Represen-
tative Joshua Alexander, undertook the task of inquiring into the modes and prac-
tices of shipping conferences. In a situation different from that for the Royal 
Commission on Shipping Rings in Britain, the Alexander Committee (named after 
its chairman) had to carry out an investigation and assessment especially against 
the background of the strict antitrust laws and enforcement in the U.S. Among 
many factors that had influence on the conclusion of the Alexander Committee, 
the findings of U.S. courts of antitrust enforcement on liner carriers as well ship-
ping conferences played an essential role. It is remarkable that the U.S. Supreme 
Court held in U.S. v. American Asiatic S.S. Co., et al. and U.S. v. Prince Line Ltd, 
et al.18 that shipping conferences were not, per se, a violation of the antitrust laws. 
The construction of the Sherman Act prohibited only unreasonable restraint of 
trade. A violation of the Sherman Act is not established unless there is some proof 
of actual unreasonable interference with the natural course of trade. Finally, the 
Alexander Committee published a report19 (Alexander Committee Report) and 
came to the conclusion that 

“shipping conferences, if honestly and fairly conducted, will bring greater regularity 
and frequency of service, stability and uniformity of rates, economy in cost of ser-
vice, better distribution of sailings, maintenance of American and European rates to 
foreign markets on a parity and equal treatment of shippers through the elimination 
of secret arrangements and under-handed methods of discrimination.” 

The Alexander Committee Report further took into account the national industry 
policy and came to the conclusion that dissolving the conferences would cause 

                                                           
18  Judgment U.S. v. American-Asiatic Steamship Company, et al. and U.S. v. Prince Line 

Ltd., et al., 242 U.S. 537 [1917] (Certiorari denied by the Supreme Court of the U.S., 
22 January 1917). 

19  House Committee on The Merchant Marine and Fisheries, 63rd Cong., 2D Sess., Report 
on Steamship Agreements and Affiliations in the American Foreign and Domestic Tra-
de 415–21 (1914). (Recommendations quoted in full with approval in H.R.Rep. No. 
659, 64th Cong., 1st Sess. 27–31 (1916) and in S. Rep. No. 689, 64th Cong., 1st Sess. 7–
11 (1916)). 
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direct damage to the U.S. shipping industry since it would have to operate under 
inferior conditions compared to other nations’ fleets. Thus, the Alexander Com-
mittee Report recommended to let the conferences operate and to be exempted 
from the antitrust laws. However, in order to ensure “fair conduct” the Alexander 
Committee Report recommended government regulation. It was suggested that the 
Interstate Commerce Commission (ICC) should have jurisdiction over the activi-
ties of the shipping conferences operating in the foreign commerce of the U.S. The 
conferences should file their agreements with the ICC that would have the author-
ity to cancel, modify, or approve those agreements. The criterion for disapproval 
should be based upon whether or not the agreements were detrimental to the U.S. 
commerce. The Alexander Committee Report also recommended that tariffs 
should be published; that deferred rebates and fighting ships should be outlawed; 
that the ICC should have the authority to investigate, on its own initiative, matters 
concerning these subjects; and that if needed, the ICC could order the disbanding 
of a conference. 

It is interesting to compare the implementation of the public inquiry on both 
sides of the Atlantic. At the time of the Report of the Royal Commission on Ship-
ping Rings, the beginning of the twentieth century, Britain was “the Workshop of 
the World” and a maritime superpower.20 However, the Royal Commission’s rec-
ommendations were not implemented in England, probably because of the strong 
position the carriers held in this maritime nation.21 The historical background for 
the Alexander Committee Report was that the U.S. was not yet a maritime power 
but the first industrial country that adopted antitrust rules and carried out strict 
antitrust enforcement. The outcome of the Alexander Committee’s recommenda-
tion was the establishment of a unique system in the American antitrust environ-
ment that permitted the existence of liner conferences under a regulatory scheme.22 
About two years afterwards, the Shipping Act was passed in the U.S. Congress in 
September 1916. The spirit of the Alexander Committee’s recommendation per-
vaded the Shipping Act of 1916.23 

The endeavour on both sides of the Atlantic about one century ago, to try to es-
tablish a competition regulation of liner conferences, shows parallels with the 
subject discussed in this thesis: liner conferences under the contemporary regime 

                                                           
20  For a historical review, see Davies, British Shipping and World Trade: Rise and De-

cline: 1820–1939 (1985), p. 39 ff., especially in respect of liner conferences, see p. 58 
ff. 

21  Herman, Shipping Conferences (1983), p. 11; Marx, International Shipping Cartels: A 
Study of Industrial Self-Regulation by Shipping Conferences (1953), p. 67. 

22  Herman, Shipping Conferences (1983), p. 13; Zerby, Regulating Ocean Shipping in the 
U.S.A. (1984), p. 47 ff.; Dinger, The Future of Liner Conferences in Europe (2004), p. 
168. 

23  Marx, International Shipping Cartels: A Study of Industrial Self-Regulation by Ship-
ping Conferences (1953), p. 67. The Shipping Act of 1916, 39 Stat. 728. Instead of au-
thorizing the ICC, a new agency was established, the U.S. Shipping Board who was 
given the jurisdiction and power to regulate and control the shipping conferences in the 
foreign commerce of the U.S.  
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of competition regulation in the European Community (EC) and the People’s 
Republic of China (PRC).24 

Like the transatlantic trade across the Atlantic, Europe-Asia trade is one of the 
three main trades accounting for a major market share of liner shipping traffic.25 
Already in 1879, the “China Conference”26 has been established on this trade 
route. As trade between Europe and Asia grew, the “China Conference” attracted 
an increasing number of lines and continued to expand and finally grew into the 
Far Eastern Freight Conference (FEFC)27 which controls several subsidiary liner 
conferences and has a significant influence in the liner shipping market on the 
Europe-Asia trade route.28 On the two ends of this trade route, the regimes of 
competition regulation of liner conferences are, somewhat similar to the situation 
in the early 1900s on both sides of the Atlantic, not much in accordance with each 
other. 

The EC, since its founding in 1957, aims at establishing a system ensuring that 
competition in the internal market is not distorted.29 Today, the EC has a very 
comprehensive system of competition law with its competition theories, enact-
ments, enforcement and many remarkable decisions of individual cases. Competi-
tion regulations on liner shipping industry implement, on one side, the general EC 
competition rules;30 on the other side, the enactments on liner conferences as well 
                                                           
24  In this thesis, the term “PRC” is used excluding the Special Administration Areas of 

Hong Kong and Macau. 
25  Parameswaran, The Liberalization of Maritime Transport Services (2004), p. 34. 
26   The so-called “China Conference” was named “Agreement for the Working of the 

China and Japan Trade, Outwards and Homewards”. This liner conference was set up 
by six shipping lines, five British and one French. The document was signed on 29 Au-
gust 1879. 

27  By the early 1900s the FEFC consisted of three main conferences, the Far East Outward 
Conference, the Far East Homeward Conference, and the Straits Homeward Confer-
ence, with members from Britain, France, China, Germany, Japan, Austria, Holland, 
Denmark, Russia and Italy among the members of the various Conferences that were 
the constituent parts of the FEFC. The FEFC continued to grow, and in the mid-1970s 
had 28 Members from 18 states. The consolidation in the liner shipping industry and 
the investment required for containerisation have reduced the number of members to 
the current 15 Lines which represent the major trading nations in Asia and Europe. In 
2002 it was estimated that the Lines had a slot total of 147 fully cellular vessels with a 
capacity of 630,500 on board slots, operating on the trades between Asia and Europe, 
and carried 6,075,000 TEUs in total on the trade. 

28  The FEFC is now the largest conference worldwide and covers the region of North 
Europe, the Mediterranean, and Asia from the Northern border of Myanmar to the north 
of Japan. For more details see von Hinten-Reed/Chipty/Morton, A Study of the Impact 
of FEFC (2004). 

29  Article 3(g) EC. 
30  ECJ 4 April 1974, case 167/73 (Commission v. French Republic, “French Merchant 

Seamen”), [1974] E.C.R. 359, in this case the ECJ affirmed for the first time that the 
“fundamental rules of the EC Treaty” are applicable to the sector of transport in general 
and hereby also to the maritime transport sector. ECJ 30 April 1986, joined cases 209 to 
213/84 (Ministére Publique v. Lucas Asjes and Others, “Nouvelles Frontières”), [1986] 
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as related case law constitute an essential part of the sector-specific regulation and 
significantly contribute to the development of the EC competition law as a who-
le.31 In the PRC as a big developing country in the course of transformation from 
the previous soviet model of a planned economy, the substantive competition 
legislation began only with the introduction of the “socialist market economy” in 
1993.32 Confined by the transformation process as well as the fundamental politi-
cal and economical order, the development of competition legislation in the PRC 
has followed a tortuous course both in the area of general competition rules and in 
that of sector-specific competition regulation. Until now, it can still hardly be 
argued that a systematic competition regime has been established in the PRC. The 
same holds also for sector-specific competition regulation of liner conferences.33 

It is interesting to note that the present background for comparison of competi-
tion regulation between the EC and the PRC is different from the one on both 
sides of the Atlantic in the early 1900s. The PRC is a maritime giant for its big 
national merchant fleet.34 However, the industry policy of “national champion” 
has not realized the dream of the Chinese to be a maritime power. The EC pursues 
a strict competition policy while its liner shipping industry has reached a leading 
position in the whole industry around the world.35 Nevertheless, further significant 
                                                           

E.C.R. 1425, in this case the ECJ further declared that the competition rules constitute 
part of the general rules of the EC Treaty and are applicable to maritime transport. For 
more details, see below Chapter II A. III. 

31  As regards the enactments, Regulation 4056/86 on liner conferences and other regula-
tions for maritime industry such as consortia etc. belong to the important block exemp-
tion regulations pursuant to Article 81(3) EC and constitute essential part of the secon-
dary competition rules of the EC. As regards the effects of the case law, a significant 
example is ECJ 16 March 2000, joined cases C-395/96 P and C-396/96 P (Compagnie 
Maritime Belge Transports, Compagnie Maritime Belge and Dafra-Lines A/S v. Com-
mission), [2000] E.C.R. I-1365. In this case, the ECJ not only confirmed the application 
of Article 82 EC on collective dominance from the point of view of the development of 
Community competition rules, but also directly refers to the interpretation of collective 
dominance in respect of liner conferences. For more details, see below Chapter VI A. I. 
6. b. 

32  For an overview of the Chinese competition legislation, see below Chapter II B. II. 1. 
33  For more details, see below Chapter II B. I. 2. 
34  The statistic data shows that COSCO, one of the Chinese State-owned shipping enter-

prises, has 150 ships with 446,075 TEUs, while another big State-owned shipping en-
terprise, China Shipping, has 102 ships with 462,989 TEUs. Totally, the Chinese na-
tional carriers control 9.5% of the global fleet and orderbook and account for 7.2% of 
the whole market share in 2005. See Global Insight/WIP/ISL, The Application of Com-
petition Rules to Liner Shipping (2005), paras. 109 ff. and 119 ff. 

35  Four out of the top five carriers worldwide are European carriers and of these four 
carriers, three are EU based and control 33% of global liner capacity. European carriers 
dominate liner shipping trades world-wide and have a strong position on all interna-
tional trade routes not only on EU trades, while Chinese carriers control 9.5% of the 
global fleet and orderbook. There is virtually no liner shipping industry based in North 
America. Between 2000 and 2005, European carriers have increased their global capac-
ity share in liner shipping. During the same period the share of Chinese, Japanese and 
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developments have been seen at both ends of the Europe-Asia trade route: the EC 
has adopted Regulation 1419/200636 on 25 September 2006 which repeals the 
twenty-year-old block exemption for liner conferences, while the PRC finally 
adopted the first Anti-Monopoly Law (AML) on 30 August 200737 which ended 
almost twenty-year suspicion, opposition and compromise concerning this legisla-
tive project. 

This thesis on comparative analysis of liner conferences under the contempo-
rary regime of competition regulation in the EC and the PRC is divided into seven 
chapters: Chapter I demonstrates the historical development of maritime policy 
and of the regulatory regime of liner conferences in the EC and the PRC. Chapter 
II centres on the relation between general competition rules and sector-specific 
regulation in the field of liner conferences in the two different jurisdictions, with 
the focus on compatibility and applicability. On this basis, the scope of application 
of the sector-specific regulation of liner conferences is discussed in Chapter III. 
Chapter IV discusses whether and how antitrust exemptions or exceptions for liner 
conferences are constructed in the EC and the PRC. Chapter V focuses on the 
procedural rules of specific regulatory regimes and casts light on the enforcement 
of substantive competition rules for liner conferences. In view of the ongoing 
development and the latest competition legislation in the EC and the RPC, Chapter 
VI links past and future: theoretical or empirical critiques to the existing regula-
tion regimes are discussed from a historical view; and then a perspective for the 
future regulation will be discussed in the light of the new regime. Finally, a sum-
mary of this study can be found in Chapter VII.  
 

                                                           
other South East Asian carriers has decreased, although containerized exports from Far 
East have tripled since 1995. For more details, see European Commission Staff Work-
ing Document, Impact Assessment: Annex to the Proposal for a Council Regulation re-
pealing Regulation (EEC) No. 4056/86 laying down detailed rules for the application of 
Articles 85 and 86 to maritime transport, and amending Regulation (EC) No. 1/2003 as 
regards the extension of its scope to include cabotage and international tramp services, 
COM (2005) 651 final of 14 December 2005, paras. 98 ff. 

36  Council Regulation (EC) No. 1419/2006 of 25 September 2006 repealing Regulation 
(EEC) No. 4056/86 laying down detailed rules for the application of Articles 85 and 86 
of the Treaty to maritime transport, and amending Regulation (EC) No. 1/2003 as re-
gards the extension of its scope to include cabotage and international tramp services, 
O.J. 2006 L 269/1. 

37  Anti-Monopoly Law [反垄断法], adopted at the 29th Session of the Standing Commit-
tee of the 10th NPC on 30 August 2007 and will be effective as of 1 August 2008. 



Chapter I: Maritime Policy and Regulation  

A. Maritime Policy and Regulation in the EU 

I. The First Stage: From the Ground of the EEC to the Adoption 
    of the UNCTAD Liner Code 

1. European “Self-Regulation” 
The Treaty of Rome came into force in 1958 and laid down the provisions on 
transport policy in Title IV of Part Two (now Title V of Part Three of the EC 
Treaty). Title IV contained eleven articles (Articles 74 to 84, now Articles 70 to 
80 EC), only one paragraph of which was devoted to maritime and air transport, 
namely Article 84(2) (now Article 80(2) EC), and the rest to land transport.1 On 
one side it showed the then focus of European transport policy on the various 
forms of land transport such as railway transport, road transport and inland water-
way transport, since the six original Member States were all continental countries, 
who prioritized land transport services.2 On the other side, it reflected the ten-

                                                           
1  For a detailed survey of legislative history and interpretation, see Erdmenger, Die An-

wendung des EWG-Vertrages auf Seeschiffahrt und Luftfahrt (1962), p. 77 ff. For more 
details on the origin of the European policy on maritime transport, see Close, Article 
84(2) EEC: the Development of Transport Policy in the Sea and Air Transport Sector 
(1980), p. 196 ff.; Paixão/Marlow, A Review of the European Union Shipping Policy 
(2001), p. 188. 

2  Ortiz Blanco/Van Houtte, EC Competition Law in the Transport Sector (1996), p. 4. 
See also Basedow, in: Immenga/Mestmäcker, EG-Wettbewerbsrecht Kommentar 
(2007), Verkehr; C., p. 1520, Rn. 1; Paixão/Marlow, A Review of the European Union 
Shipping Policy (2001), p. 188; Ortiz Blanco, Shipping Conferences under EC Antitrust 
Law (2007), p. 99. There are also other arguments to explain the vagueness of transport 
policy in the EC Treaty of Rome. For instance, it is argued that shipping is an interna-
tional business that calls for a worldwide regulation of the sector, and this prevented the 
EC from acting unilaterally regarding its shipping policies. Another argument is that in-
ternational conventions had been created by international bodies such as the Interna-
tional Maritime Organisation, ratified and implemented by national governments, and 
to which most of the European Member States were signatories before the setting up of 
the EC in 1957. Cf. Paixão/Marlow, A Review of the European Union Shipping Policy 
(2001), p. 188. 

H. Liu, Liner Conferences in Competition Law: A Comparative Analysis of European 9
and Chinese Law, Hamburg Studies on Maritime Affairs 17, 
DOI 10.1007/978-3-642-03875-4_2, © Springer-Verlag Berlin Heidelberg 2010
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dency of self-regulation in the maritime policy, even a long time after the 
enlargement of the EC.3 

This characteristic of self-regulation in maritime industry, especially in respect 
of liner conferences, derived from various historical and political reasons, and 
adapted and transformed itself into the later Community maritime legal frame-
work. First, from the point of view of historical development, the European coun-
tries traditionally had a laissez-faire approach4 in the regulation of the maritime 
industry for a long time until the mid-1970s, which granted liner conferences and 
their members the freedom from the application of competition regulation.5 

Second, in respect of the political background, this tendency of self-regulation 
in maritime industry was related to the strong demand and influence of political 
reservation of Member States, which mainly contributed to the lengthy lack of 
consensus on the common transport policy since the establishment of the EC.6 
Transport in EC countries was characterised by strong intervention of Member 
States which argued distinctive features of the transport sector7 and put emphasis 
on controlling the main competitive aspects of the transport markets such as ac-
cess, prices and capacity while indirectly trying to support national carriers and 
protect them from international competition.8 

Third, this strong political influence, also in conjunction with the traditional 
tendency of self-regulation in maritime transport in Member States, fundamentally 
                                                           
3  As to the issue of “self-regulation” as an instrument for self-controlling system in the 

form of liner conferences, see Abrahamsson, International Ocean Shipping: Current 
Concepts and Principles (1980), p. 121; Erdmenger, Zur Anwendung des EG-
Kartellrechts auf die Seeschiffahrt (1995), p. 390 ff. As to the “self-policing”, see Jack, 
Self-Policing of Ocean Shipping Conferences (1968), p. 724 ff. Cf. Ortiz Blanco, Ship-
ping Conferences under EC Antitrust Law (2007), p. 45 ff. 

4  For more details on the reluctance of European governments to regulate liner shipping, 
see Bredima-Savopoulou/Tzoannos, The Common Shipping Policy of the EC (1990), p. 
62 ff. For a historical review of non-consistent development and difference of maritime 
shipping policy in various European countries, especially before the Second World 
War, see Davies, British Shipping and World Trade: Rise and Decline: 1820–1939 
(1985), p. 60 ff. For a brief demonstration after the Second World War, see Erdmenger, 
Zur Anwendung des EG-Kartellrechts auf die Seeschiffahrt (1995), p. 391 ff. 

5  Such self-regulation is also described as “unregulation” with the criticism to the long 
historical situation in European countries in which there existed a complete lack of eco-
nomic and regulatory control over carriers in respect both to the administrative regula-
tion and to the private rules of conduct. For more details see Ortiz Blanco, Shipping 
Conferences under EC Antitrust Law (2007), p. 46 ff. 

6  Basedow, Verkehrsrecht und Verkehrspolitik als Europäische Aufgabe (1987), p. 12 ff.; 
Basedow, in: Immenga/Mestmäcker, EG-Wettbewerbsrecht Kommentar (2007), Ver-
kehr; A., p. 1482, Rn. 1 and 2. 

7  Basedow, in: Immenga/Mestmäcker, EG-Wettbewerbsrecht Kommentar (2007), Ver-
kehr; A., p. 1482, Rn. 1. 

8  Bredima-Savopoulou/Tzoannos, The Common Shipping Policy of the EC (1990), p. 37 
ff.; Ortiz Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 99. For a 
general review of political intervention in shipping industry, see Ademuni-Odeke, Ship-
ping in International Trade Relations (1988), p. 217 ff. 
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contributed to the adaptation and transformation of the self-regulation policy into 
the later maritime legal framework, primarily to the regulation of liner conferences 
in Regulation 4056/86.9 In respect of the substantive provisions of Community 
competition rules, the legislation of Regulation 4056/86 suffered from a lack of 
critical analysis of the nature and activities of liner conferences.10 It has been ar-
gued that the Commission wished to obtain powers of control and sanction as soon 
as possible11 and deliberately accelerated the legislation of Regulation 4056/86 
without in-depth critical analysis as in other sectors.12 The Commission did not 
have the opportunity, vice versa, did not need to have a comprehensive study of 
liner conferences from the very first and to decide what would be the best system 
for the implementation of Community competition rules in maritime transport. A 
regulation system had been set down in the 1979 Brussels Package which essen-
tially served as acceptance and implementation of the UNCTAD Liner Code in the 
EC.13 The Commission’s work was only to compose the appropriate legal music to 
fit the political words of the Package.14 Accordingly, Regulation 4056/86 was in 
line with the UNCTAD Liner Code. On the primary arguments in favour of liner 
conferences the conferences were accepted as traditional organization of world-
wide liner shipping and received recognition as part of the EC block exemption 
system. In respect of the procedural provisions of Community competition rules, 
Regulation 1715 provided for a centralized notification system with the focus on ex 
ante competition control before Regulation 1/200316 replaced Regulation 17 with a 
decentralized legal exception system with focus on ex post competition control. 

                                                           
9  Council Regulation (EEC) No. 4056/86 of 22 December 1986 laying down detailed 

rules for the application of Articles 85 and 86 [now 81 and 82] of the Treaty to mari-
time transport (liner shipping conferences), O.J. 1986 L 378/4. 

10  Ortiz Blanco/Van Houtte, EC Competition Law in the Transport Sector (1996), p. 256. 
11  Ortiz Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 141. 
12  Generally, on application of Article 81(3) EC, the Commission and the Community 

courts must look at the different possible effects that the agreement or restrictive prac-
tice in question may have in the future. As for block exemption, they must analyse both 
the real past effects of agreements or practices that are intended to be authorised in the 
future, as well as precedents of individual application of the rule to the type of agree-
ments or practices in question. In general, the Commission will not adopt a block ex-
emption without previously having evaluated at least once, on an individual basis, the 
agreement in question. The block exemptions under Regulation 4056/86, adopted by 
the Council following the Commission’s proposal, are a notable exception. For a gen-
eral survey of block exemption pursuant to Article 81(3) EC, see Ellger, in: Im-
menga/Mestmäcker, EG-Wettbewerbsrecht Kommentar (2007), Art. 81 Abs. 3 EGV; 
D., p. 434, Rn. 332 ff. For a specific analysis on Regulation 4056/86, see Ortiz Blanco, 
Shipping Conferences under EC Antitrust Law (2007), p. 298. 

13  For more details, see below Chapter I A. I. 3. 
14  Ortiz Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 141. 
15  Council Regulation (EEC) No. 17 of 6 February 1962 First Regulation implementing 

Articles 85 and 86 of the Treaty, O.J. 1962 13/204. 
16  Council Regulation (EC) No. 1/2003 of 16 December 2002 on the implementation of 

the rules on competition laid down in Articles 81 and 82 of the Treaty, O.J. 2003 L 1/1. 
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The block exemption regime in Regulation 4056/86 granted liner conferences the 
advantages of legal block exemption without negative clearance and insofar dif-
ferentiated from the regime in Regulation 17 and anticipated the regime in Regula-
tion 1/2003.17 To a certain extent, the characteristic of self-regulation in liner con-
ferences resulted in that there came no remarkable changes to the procedural 
enforcement of Community competition rules in the maritime transport sector 
after the new system was adopted by Regulation 1/2003.18 

2. Development of Common Policy in Maritime Transport: Inside and  
    Outside 
The formulation of a Community common policy in maritime transport started 
slowly and witnessed several crucial development events in the 1970s. The initial 
move towards the development of a European maritime policy was made after the 
first enlargement of the EC in 1973, with the accession of Denmark, Ireland and 
the United Kingdom, and with a further push by the accession of Greece in 1981.19 
With the geographical change of the Community, maritime and air transport be-
came as important as land transport. The Community maritime policy thus started 
to develop in 1974 and was shaped by three main objectives: the promotion of 
safety at sea, the protection of Community fleets against unfair practices by carri-
ers of third countries and, above all, acceptance of the system of shipping confer-
ences in liner trade as a way of organising the market.20 

Another important development was the declaration by the European Court of 
Justice (ECJ) in French Merchant Seamen.21 The ECJ used the opportunity in this 
case to resolve the long existing controversy concerning the “universality” of the 
EC Treaty and stated clearly that the general provisions of the EC Treaty were 
applicable to the totality of economic activities and also to the transport sector as a 
whole and, more specifically, to maritime transport,22 even though no common 
transport policy had been developed at that time. Consequently, another question 
arose. Since the fundamental and general rules of the EC Treaty are applicable to 
liner conferences, Community competition rules as part of the fundamental and 
general rules of the EC Treaty should also be applicable to the regulation of liner 

                                                           
17  For more details, see below Chapter V A. I. and II.  
18  Basedow, in: Immenga/Mestmäcker, EG-Wettbewerbsrecht Kommentar (2007), Ver-

kehr; A., p. 1484, Rn. 5. 
19  Bredima-Savopoulou/Tzoannos, The Common Shipping Policy of the EC (1990), p. 74 

ff.; Paixão/Marlow, A Review of the European Union Shipping Policy (2001), p. 188. 
For a detailed surevey of political-economic background, see Farantouris, European In-
tegration and Maritime Transport (2003), p. 79 ff. 

20  Ortiz Blanco/Van Houtte, EC Competition Law in the Transport Sector (1996), p. 16; 
Ortiz Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 99. 

21  ECJ 4 April 1974, case 167/73 (Commission v. French Republic, “French Merchant 
Seamen”), [1974] E.C.R. 359. 

22  Ibid., paras. 32 and 33. 
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conferences. This question was, however, not answered in French Merchant Sea-
men but later in Nouvelles Frontières.23 

Finally, it should be necessary to put the development of Community common 
policy in maritime transport into the context of improvement of the regulation of 
liner conferences. Besides the shipping legislation and antitrust enforcement in the 
maritime transport sector on the other side of the Atlantic,24 the developing coun-
tries were increasingly dissatisfied with the traditional regime on liner confer-
ences.25 They condemned the cartelistic feature of liner conferences and strongly 
put forward their desire to control liner conferences and to strengthen their partici-
pation in the world maritime transport market.26 The opinions and desires of the 
developing countries were channelled through the Secretariat General and the 
Maritime Transport Committee of the United Nations Conference on Trade and 
Development (UNCTAD) which was set up in 1964, and contributed essentially to 
the codification of conduct rules of liner conferences:27 the UNCTAD Liner Co-
de.28 

3. The UNCTAD Liner Code and the Brussels Package 
The UNCTAD Liner Code was signed in Geneva on 6 April 1974. Its main feature 
is the cargo sharing rule of 40:40:20 which requires that those shipping lines, 
which are the national lines of the countries between which the trade in question is 
conducted, shall obtain equal shares in the freight and volume of the trade, while 
third country shipping lines are entitled to carry a significant part, i.e. 20%, of the 

                                                           
23  ECJ 30 April 1986, joined cases 209 to 213/84 (Ministére Publique v. Lucas Asjes and 

Others, “Nouvelles Frontières”), [1986] E.C.R. 1425. For more details, see below 
Chapter II A. III. 

24  For a detailed survey of the maritime legislation in the U.S., see Nesterowicz, The Mid-
Atlantic View of the Antitrust Regulations of Ocean Shipping (2005), p. 56 ff.; Ortiz 
Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 47 ff. 

25  Erdmenger, Zur Anwendung des EG-Kartellrechts auf die Seeschiffahrt (1995), p. 393 
ff.; Basedow, in: Immenga/Mestmäcker, EG-Wettbewerbsrecht Kommentar (2007), 
Verkehr; C., p. 1520, Rn. 2; Brinkmann, Der UNCTAD-Verhaltenskodex für 
Linienkonferenzen (1993), p. 20 ff. See also Declaration on the Establishment of a New 
International Economic Order, Resolution Adopted by the General Assembly During its 
Sixth Special Session 9 April–2 May 1974. General Assembly, Official Record: Sixth 
Special Session, Supplement No. 1 UN-Document A/9559 S. 3, 7. For more details see 
Kang/Findlay, Regulatory Reform in the Maritime Industry (2000), p. 157; Ademuni-
Odeke, Shipping in International Trade Relations (1988), p. 15 ff. 

26  Ortiz Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 58 ff. 
27  Erdmenger, Zur Anwendung des EG-Kartellrechts auf die Seeschifffahrt (1995), p. 387 

ff. and p. 393. For more details see Ortiz Blanco, Shipping Conferences under EC Anti-
trust Law (2007), p. 55 and p. 63 ff. 

28  As to the development history of the UNCTAD Liner Code, see Brinkmann, Der 
UNCTAD-Verhaltenskodex für Linienkonferenzen (1993), p. 40 ff.; Ortiz Blanco, 
Shipping Conferences under EC Antitrust Law (2007), p. 66. 
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trade.29 The UNCTAD Liner Code takes the form of multilateral international 
convention binding on those countries which decide to adopt or accede to it.30 

However, differences of opinions arose between the Member States of the EC, 
since the EC did not formally take part in the deliberations or take a position on 
the UNCTAD Liner Code.31 The Commission could not even coordinate the reac-
tion of the Member States because of the absence of a common maritime policy at 
that time,32 and then the Commission lacked the necessary authority to impose a 
common position. In view of the possible problems of compatibility between the 
UNCTAD Liner Code and the EC Treaty, especially the conflict between the 
sharing rule of 40:40:20 in the UNCTAD Liner Code and the non-discrimination 
principle in the EC Treaty,33 the Commission submitted four proposals34 to the 
European Council with the aim of keeping Member States from signing or ratify-
ing the UNCTAD Liner Code until a common position within the Community 
could be adopted. The fourth proposal of the Commission in 1979 was finally 
adopted and constituted the final text of Council Regulation 954/79 which was 
known as the Brussels Package.35 

The Brussels Package does not directly compel the Member States to accede to 
or ratify the UNCTAD Liner Code, but merely outlines a common position which 
all Community Member States should adopt in the case of accession or ratification 

                                                           
29  Article 2(4) of the UNCTAD Liner Code. For a detailed surevey, see Brinkmann, Der 

UNCTAD-Verhaltenskodex für Linienkonferenzen (1993), p. 105 ff. 
30  For more details on the UNCTAD Liner Code, see Brinkmann, Der UNCTAD-

Verhaltenskodex für Linienkonferenzen (1993), p. 53 ff. 
31  Ortiz Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 100. 
32  On 30 June 1975 Belgium, France and Germany signed the UNCTAD Liner Code. 

However, their signature were accompanied by a declaration stating that ratification 
could only take place under the condition that their obligations arising out of the EC 
Treaty of Rome would not be violated. See Bredima-Savopoulou/Tzoannos, The Com-
mon Shipping Policy of the EC (1990), p. 75; Ortiz Blanco, Shipping Conferences un-
der EC Antitrust Law (2007), p. 100 ff.; Dinger, The Future of Liner Conferences in 
Europe (2004), p. 59. 

33  Basedow, in: Immenga/Mestmäcker, EG-Wettbewerbsrecht Kommentar (2007), Ver-
kehr; C., p. 1521, Rn. 5. 

34  The first three proposal have been published by the Commission: (1) COM (74) 1112 
final of 17 July 1974; (2) COM (75) 112 final of 14 March 1975; (3) COM (75) 302 fi-
nal of 17 June 1975. See Ortiz Blanco, Shipping Conferences under EC Antitrust Law 
(2007), p. 101, Fn. 552. The fourth proposal has been published in the Official Journal 
of the European Communities: Commission Proposal concerning the ratification of 
Member States, or their accession to, the United Nations Convention on a Code of 
Conduct for Liner Conferences, O.J. 1978 C 35/3. For more details see Ortiz Blanco, 
Shipping Conferences under EC Antitrust Law (2007), p. 100 ff.; Power, EC Shipping 
Law (1992), pp. 287–288. 

35  Council Regulation (EEC) No. 954/79 of 15 May 1979 concerning the ratification by 
Member States of, or their accession to, the United Nations Convention on a Code of 
Conduct for Liner Conferences, O.J. 1979 L 121/1. 
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against other contracting States of the UNCTAD Liner Code.36 From the point of 
view of outside relations, the EC demonstrated a political gesture of goodwill 
towards developing countries by facilitating the entry into force of a potentially 
universal instrument favourable to the interests of those countries;37 and at the 
same time the Brussels Package protects the fundamental principles of Commu-
nity competition rules such as the indiscrimination principle by requiring the non-
application of cargo sharing rules of the UNCTAD Liner Code within the Com-
munity and for trades between the Community and other OECD38 countries.39 As 
to inside relations, it was correctly argued that the Brussels Package became an 
instrument to accelerate the coordination and formulation of a common maritime 
policy of the Member States and the Community, and constituted the first impor-
tant element of it as the UNCTAD Liner Code worked as a trigger and a pretext 
for the formulation of a Community common policy.40 

II. The Second Stage: 1986 Package of Regulations 

1. The 1985 Commission Communication on Shipping Policy 
As a Milestone, Regulation 954/79 sought to resolve the problem of incompatibil-
ity of the UNCTAD Liner Code with the EC Treaty, especially on cargo sharing 
rules, and laid down certain “reservations” as compulsory obligations imposed on 
the Member States which would ratify the UNCTAD Liner Code.41 As the first 
important Community maritime transport policy measure, Regulation 954/79, 

                                                           
36  The Brussels Package aimed at delimiting the application of the cargo sharing rule of 

the UNCTAD Liner Code within the trade with developing countries and maintaining 
free economic principles in conference trades between EC and OECD countries, so that 
the traditional functioning of the self-regulated liner conferences and the regime of free 
access to cargo would not be excessively undermined by the UNCTAD Liner Code. See 
Basedow, in: Immenga/Mestmäcker, EG-Wettbewerbsrecht Kommentar (2007), Ver-
kehr; C., p. 1522, Rn. 6; Dinger, The Future of Liner Conferences in Europe (2004), p. 
60; Erdmenger, in: von der Groeben/Thiesing /Ehlermann, Kommentar zum EU-/EG-
Vertrag, Article 80 EG, p. 1983, Rn. 48; Ortiz Blanco, Shipping Conferences under EC 
Antitrust Law (2007), p. 105. Cf. Vermote, The Application of the United Nations Liner 
Code within the European Communities (1988), p. 571 ff. 

37  Dinger, The Future of Liner Conferences in Europe (2004), p. 60; Ortiz Blanco, Ship-
ping Conferences under EC Antitrust Law (2007), p. 102. 

38  The Organisation for Economic Cooperation and Development. 
39  See the 3rd Recital of Regulation 954/79. Also Ortiz Blanco, Shipping Conferences 

under EC Antitrust Law (2007), p. 102. 
40  Ortiz Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 103. 
41  For instance, according to Article 2(a) of Regulation 954/79, Article 2(4) of the 

UNCTAD Liner Code which lays down the cargo sharing rules of 40:40:20, is not ap-
plicable in intra-Community conference trade or in conference trade between the EC 
and other OECD countries which are parties to the UNCTAD Liner Code, on a recipro-
cal basis. See Ortiz Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 
107. 
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however, did not contain a Community common maritime policy.42 Furthermore, 
Regulation 954/79 offered no answer to the problem of potential infringement of 
Articles 81 and 82 EC (ex Articles 85 and 86). As stated in the 5th Recital of Regu-
lation 954/79, liner conferences may still infringe Community competition rules 
and Community legislation covering the application of competition law to mari-
time transport was therefore deemed necessary for the future.43 The Commission 
contemplated to develop a more coherent overall framework for Community mari-
time transport policy and submitted a proposal on 16 October 198144 to the Euro-
pean Council, but without reaction from the European Council. After the Euro-
pean Parliament in 1983 initiated proceedings against the European Council for 
inaction in respect of the development of a Community transport policy and the 
ECJ declared in its ruling that the European Council was in breach of the EC 
Treaty,45 the Commission issued, on 19 March 1985, a Communication46 to the 
European Council which was also named the “1985 Shipping Memorandum”47 
and constituted the first attempt of the Commission to develop a maritime policy 
and propose a framework for Community policy in a systematic way.48 Although 
in the 1985 Shipping Memorandum the recession of Community maritime indus-
try was also seriously taken into consideration, the Commission held a more con-
structive opinion in view of defence of the Community interest, which preferred a 
commercial and competitive regime rather than protectionist measures designed to 
counter the protectionism of third countries.49 As a whole, the 1985 Shipping 

                                                           
42  Basedow, in: Immenga/Mestmäcker, EG-Wettbewerbsrecht Kommentar (2007), Ver-

kehr; C., p. 1522, Rn. 6. 
43  Dinger, The Future of Liner Conferences in Europe (2004), p. 61. 
44  Commission Proposal for a Council Regulation (EEC) laying down detailed rules for 

the application of Articles 85 and 86 of the Treaty to maritime transport, COM/81/423 
final of 13 October 1981, O.J. 1981 C 282/4. 

45  ECJ 22 May 1985, case 13/83 (European Parliament v. Council of the European Com-
munities), [1985] E.C.R. 1513, para. 70. For a comprehensive and detailed survey, see 
Basedow (ed.), Europäische Verkehrspolitik (Tübingen: Mohr, 1987), particularly see 
Erdmenger, Die Gemeinsame Binnenverkehrspolitik der EG nach dem Gerichtshofur-
teil vom 22 Mai 1985, pp. 83–108. 

46  Commission Communication and Proposals to the Council: Progress towards a Com-
mon Transport Policy – Maritime Transport, Draft of the Council laying down the re-
quirements in the application of Articles 85 and 86 of the Treaty, COM (85) 90 final of 
19 March 1985, O.J. 1985 C 212, published also in Bulletin of the European Communi-
ties, Supplement 5/85. 

47  Cf. Ortiz Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 116 ff. For 
a comprehensive introduction, see Farantouris, European Integration and Maritime 
Transport (2003), p. 272 ff.; Power, EC Shipping Law (1992), p. 148 ff. 

48  Ortiz Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 116. 
49  Basedow, in: Immenga/Mestmäcker, EG-Wettbewerbsrecht Kommentar (2007), Ver-

kehr; C., p. 1522, Rn. 6. See also Paixão/Marlow, A Review of the European Union 
Shipping Policy (2001), p. 190; Ortiz Blanco, Shipping Conferences under EC Antitrust 
Law (2007), p. 116. 
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Memorandum contained six specific proposals50 for Council Regulation in respect 
of maritime transport. The discussion and the legislative endeavour on these pro-
posals resulted in the 1986 Package of Regulations which the European Council 
adopted on 22 December 1986.51 

2. The 1986 Package of Regulations 
The 1986 Package of Regulations constituted the basis of the European maritime 
common policy and consisted of four Regulations.52 Regulation 4055/8653 applied 
the principle of freedom to provide services solely to international maritime trans-
port, and not to transport between ports in the same Member States.54 The reserva-
tions concerning cabotage on the part of Member States could thus be maintained 
until Regulation 3577/9255 was adopted, which aims at the gradual abolition of 
such restriction on the free provision of maritime cabotage services.56 Regulation 

                                                           
50  The following specific proposals were put forward in the 1985 Shipping Memorandum: 

(1) Draft Council Regulation concerning coordinated action to safeguard free access to 
cargoes in ocean trades, O.J. 1985 C 212/2; (2) Draft Council Regulation applying the 
principle of freedom to provide services to maritime transport, O.J. 1985 C 212/4; (3) 
Draft Council Decision amending Council Decision 77/587/EEC of 13 September 1977 
setting up a consultation procedure on relations between Member States and third coun-
tires in shipping matters and on action relating to such matters in international organiza-
tions, O.J. 1985 C 212/7; (4) Draft Council Directive concerning a common interpreta-
tion of the concept of “national shipping line”, O.J. 1985 C 212/8; (5) Amendments to 
the proposal for a Council Regulation (EEC) laying down detailed rules for the applica-
tion of Articles 85 and 86 of the Treaty to maritime transport, O.J. 1985 C 212/9; and 
(6) Draft Council Regulation on unfair pricing practices in maritime transport, O.J. 
1985 C 212/12.  

51  Dinger, The Future of Liner Conferences in Europe (2004), p. 62. 
52  As to a general introduction to the content of the four regulations, see Bredima-

Savopoulou/Tzoannos, The Common Shipping Policy of the EC (1990), p. 173 ff. Cf. 
also Basedow, in: Immenga/Mestmäcker, EG-Wettbewerbsrecht Kommentar (2007), 
Verkehr; C., p. 1522, Rn. 7. 

53  Council Regulation (EEC) No. 4055/86 of 22 December 1986 applying the principle of 
freedom to provide services to maritime transport between Member States and between 
Member States and third countries, O.J. 1986 L 378/1. 

54  For an overview of Regulation 4055/86, see Farantouris, European Integration and 
Maritime Transport (2003), p. 224 ff.; Power, EC Shipping Law (1992), p. 198 ff. 

55  Council Regulation (EEC) No. 3577/92 of 7 December 1992 applying the principle of 
freedom to provide services to maritime transport within Member States (maritime ca-
botage), O.J. 1992 L 364/7. 

56  For a detailed survey of Regulation 3577/92, see Farantouris, European Integration and 
Maritime Transport (2003), p. 272 ff.; Greaves, EC transport law (2000), p. 80 ff.; Her-
ing, Verordnung (EWG) Nr. 3577/92 des Rates zur Anwendung des Grundsatzes des 
freien Dienstleistungsverkehrs auf den Seeverkehr in den Mitgliedstaaten (Seekabo-
tage) (2004); Parameswaran, The Liberalization of Maritime Transport Services 
(2004), p. 166 ff. 
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4057/8657 sought to level the playing field for European carriers in relation to third 
country carriers with the emphasis on their unfair pricing practices. Regulation 
4057/86 established a procedure under which the EC may impose, in specific 
circumstances, corrective (or compensatory) charges on freight rates offered by 
liner vessels of third countries operating on Community routes, if they have been 
found to cut rates due to State intervention and thus distort the shipping market.58 
Regulation 4058/8659 allowed the Community to take coordinated action when any 
measures taken by a third country, or agents acting for it, limits or threatens to 
limit free access for Community shipping lines or vessels registered in the Euro-
pean Union (EU) to the maritime trade of that country.60 The last but not least is 
Regulation 4056/86 which constituted the core piece of Community legislation on 
maritime transport and established a framework of competition rules in this sector. 
On the one hand, Regulation 4056/86 granted a block exemption for liner confer-
ences from the application of Article 81(1) EC. On the other hand, it provided for 
procedural provisions for the application of Community competition rules to mari-
time transport and empowered the Commission to investigate and impose penal-
ties against infringement of the primary Community competition rules. As a 
whole, the Community was trying, through the implementation of the 1986 Pack-
age of Regulations, to ensure that competition was not distorted, by providing 
conditions necessary to keep trades open so as to benefit transporters and shippers, 
and by discouraging unfair pricing practices.61 

III. The Third Stage: New Dimensions and Legislation on  
     Consortia 

1. New Dimensions of Maritime Policy 
After the 1986 Package of Regulations no significant further progress was made 
on maritime policy until June 1989 when the Commission worked out two docu-
ments in respect of different subject-matters in the maritime transport sector. The 
first document identified the problems faced by the Community shipping industry 
and contained proposals62 for legislative developments which included the issues 
                                                           
57  Council Regulation (EEC) No. 4057/86 of 22 December 1986 on unfair pricing prac-

tices in maritime transport, O.J. 1986 L 378/14. 
58  For more details on Regulation 4057/86, see Elsner, Wolfgang, Unfair Pricing in Mari-

time Transport (1988); Power, EC Shipping Law (1998), p. 371 ff.; Yi/Choi, The Com-
munity’s Unfair Pricing Practices in the Maritime Transport Sector (1991). 

59  Council Regulation (EEC) No. 4058/86 of 22 December 1986 concerning coordinated 
action to safeguard free access to cargoes in ocean trades, O.J. 1986 L 378/21. 

60  For an overview of Regulation 4058/86, see Farantouris, European Integration and 
Maritime Transport (2003), p. 253 ff.; Greaves, EC transport law (2000), p. 73 ff.; Pa-
rameswaran, The Liberalization of Maritime Transport Services (2004), p. 165 ff.; Po-
wer, EC Shipping Law (1998), p. 393 ff.  

61  Paixão/Marlow, A Review of the European Union Shipping Policy (2001), p. 190. 
62  A future for the Community shipping industry: measures to improve the operating 

conditions of Community shipping, COM (89) 266 final of 3 August 1989. 
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of cabotage, the European Ship Register (EUROS)63 and a legal definition of a 
shipowner, while the second document referred to the issue of subsidies which 
was related to the creation of a level playing field of competition.64 Consequently, 
since the 1990s the Commission’s effort to work out an integrated and uniform 
Community policy in maritime transport could be mainly viewed in two new ar-
eas: the first was the improvement on market access and competition; the second 
concerned the safety of shipping transport and maritime pollution.65 Especially in 
relation to the first, besides the liberalization in the field of cabotage, short sea 
shipping66 and the integration of ports and infrastructure,67 a more significant leg-
islative development in relation to liner conferences was the justification of a 
block exemption on consortia, which will be looked into briefly as follows. 

2. Legislation on Consortia 
Since consortia constitute an important stage of development of the cooperation of 
carriers beyond liner conferences, the Commission also emphasized the need for 
legislation in this field shortly after the adoption of Regulation 4056/86. The 
European Council raised the issue of consortia during discussions on the Commis-
sion’s proposal for a competition regulation in 1984.68 Officially, a report was 
submitted by the Commission in 1990 to the Council to express the necessity of a 
block exemption for consortia.69 This report was followed by a proposal of the 

                                                           
63  Paixão/Marlow, A Review of the European Union Shipping Policy (2001), p.191 ff. 

For a comprehensive survey of the EUROS, see Farantouris, European Integration and 
Maritime Transport (2003), p. 182 ff.; Power, EC Shipping Law (1992), p. 176 ff. 

64  Guidelines on State aid to shipping companies, SEC (89) 921 final of 3 August 1989. 
For more details see Paixão/Marlow, A Review of the European Union Shipping Policy 
(2001), p. 190 ff. 
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Verkehr; C., p. 1523, Rn. 8 et seq.; Paixão/Marlow, A Review of the European Union 
Shipping Policy (2001), p. 192 ff. 
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ff. For an overview on the legislative history of consortia, see Dinger, The Future of 
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Power, EC Shipping Law (1992), p. 395 ff. 
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Commission for an enabling Council Regulation.70 The Council accepted the rea-
soning that consortia as joint-service agreements between liner shipping compa-
nies with the aim of rationalizing their operations by means of technical, opera-
tional and/or commercial arrangements could help to provide the necessary means 
for improving the productivity of liner shipping services and promoting technical 
and economic progress. To this extent, the legalization of these agreements is a 
measure which can make a positive contribution to improving the competitiveness 
of shipping in the Community.71 Subsequently, the Council adopted Regulation 
479/9272 and empowered the Commission to issue a block exemption for consortia 
in the form of a Regulation. 

The first draft of such a Regulation was published for comments by the Com-
mission on 1 May 1994. In its final version, Regulation 870/9573 was adopted by 
the Commission on 20 April 1995 and entered into force on 22 April 1995. In line 
with the provision of Regulation 479/92,74 Regulation 870/95 had a period of 
validity for five years75 and expired on 21 April 2000. In its working document,76 
the Commission came to the conclusion that Regulation 870/95 “has worked well 
in practice” and should be renewed with only minor modifications. 77  Conse-
quently, Regulation 823/200078 was adopted on 9 April 2000 and had also a valid-
ity period of five years until 25 April 2005.79 Before the expiration of Regulation 
823/2000 the Commission adopted Regulation 611/2005.80 In this Regulation the 
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Commission upheld the block exemption for consortia on the one hand, and sup-
ported an extension of Regulation 823/2000 for another five years. On the other 
hand, the Commission considered the yet pending review of Regulation 4056/86 
and required some amendments with the aim of making “Regulation 823/2000 
more suitable for its purpose”.81 With the adoption of Regulation 611/2005, the 
validity period of Regulation 823/2000 was extended to 25 April 2010. 

IV. The Fourth Stage: Review of Regulation 4056/86 and  
     Adoption of Regulation 1419/2006 and Regulation 1490/2007 

1. The OECD Report 2002 
A very important trigger for the Community’s initiative to review Regulation 
4056/86 is the OECD Final Report on Competition Policy in Liner Shipping 2002 
(the OECD Report 2002).82 In this report the OECD examined the development of 
the sector of liner shipping and especially the current situation in an economic 
analysis. The OECD considered that the sector of liner shipping is not any more 
“unique” than other industries and rejected its enjoyment of more favourable 
treatment in respect of the competition regulation.83 The OECD came to the con-
clusion that there is no evidence that antitrust exemptions for price fixing and rate 
discussions provide benefits which outweigh their disadvantages for transport 
users, and recommended its member countries to consider removing antitrust 
exemptions for price fixing and rate discussions.84 

Additionally, the OECD Report 2002 recognised the necessity and legitimacy 
of some forms of cooperation between carriers such as global alliances and con-
sortia. As a second-best option, it was recommended that governments should 
review their existing legislation in such a way as to create conditions favourable to 
confidential individual contracts.85 After consultation with both sides of carriers 
and shippers, the OECD Report 2002 particularly put forward four points in re-
spect of the legislative recommendation, i.e. 1) both sides agree to the concept of 
direct negotiations between shippers and carriers; 2) both sides, based on their 
acceptance of the U.S. Ocean Shipping Reform Act of 1998 and individually ne-
                                                           

gories of agreements, decisions and concerted practices between liner shipping compa-
nies (consortia), O.J. 2005 L 101/10. 

81  The 3rd Recital of Regulation 611/2005. 
82  OECD, Final Report on Competition Policy in Liner Shipping (2002). See European 

Commission Discussion Paper of 16 June 2004 on Review of Regulation 4056/86, avai-
lable online at <http://ec.europa.eu/comm/competition/antitrust/others/maritime/review 
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83  OECD, Final Report on Competition Policy in Liner Shipping (2002), para. 187. 
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85  Stragier, Recent Developments in EU Competition Policy in the Maritime Sector 

(2002), p. 9. 
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gotiated rates and conditions, are not averse to contractually protecting (and ren-
dering confidential) key elements of those negotiations; 3) both sides are relying 
less on collectively agreed rates and conditions; 4) both sides view that carriers 
can and should seek to coordinate with each other the operational aspects of pro-
viding liner services. Furthermore, the OECD Report 2002 worked out three prin-
ciples on which the future competitive organisation of maritime transport market 
should be based: freedom to negotiate, freedom to protect contracts, and freedom 
to coordinate operations.86 

2. The Review of Regulation 4056/86 
The Commission initiated the review of Regulation 4056/8687 in its Consultation 
Paper on 27 March 2003 (the Consultation Paper 2003).88 In the Consultation 
Paper 2003 the Commission justified the review pointing to changes in market 
conditions, developments in other jurisdictions, international developments and 
the modernisation of the procedural enforcement of Community competition 
rules.89 It should also be noted that, besides the OECD Report 2002 and the rea-
soning in the Consultation Paper 2003, the acceleration of liberalisation in the 
transport sector had already been required in the Lisbon Agenda 90  which the 
Commission would have to follow.91 
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88  See Commission Press Release IP/03/445 of 27 March 2003: Commission starts consul-
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and 82 of the EC Treaty to maritime transport, paras. 14–28. 
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91  Basedow, in: Immenga/Mestmäcker, EG-Wettbewerbsrecht Kommentar (2007), 

Verkehr; C., p. 1527, Rn. 13; Ortiz Blanco, Shipping Conferences under EC Antitrust 
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A. Maritime Policy and Regulation in the EU      23 

The process of the review would take three steps:92 1) information collection 
including a survey of public opinion, a technical working paper and the organisa-
tion of public hearing for interested parties; 2) a White or Green Paper of the 
Commission concerning an in-depth study of subject matters and the preliminary 
policy conclusions; 3) a proposal for the amendment to the existing liner shipping 
legislation and consequently the adoption of a new Regulation. 

After receipt of initial public contributions in response to the Consultation Pa-
per 2003 and the public hearing,93 the Commission elaborated a Discussion Pa-
per94 and then the White Paper.95 The White Paper pointed out the changes of 
market conditions and technology since the adoption of Regulation 4056/86 and 
discussed whether the justification of a block exemption in Regulation 4056/86 is 
still valid in the current market situation. Special emphasis was put on the role of 
independent carriers who had significantly contributed to outside competition and 
had become more and more important. The Commission also recognised in the 
White Paper that forms of cooperation between carriers and shippers such as con-
sortia and global alliances gained more importance. The White Paper also high-
lighted the significant growth of individual confidential contracting between carri-
ers and shippers by means of individual service contracts.96 

In conclusion, the Commission found that the liner conference block exemption 
no longer fulfilled the four cumulative conditions of Article 81(3) EC which are 
necessary for it to remain valid. While proposing to repeal the block exemption 
laid down in Regulation 4056/86, the White Paper also considered possible alter-
natives, such as the so-called discussion agreements which allow members of liner 
conferences and outsiders to organise their competition on the market in relation 
to freight rates and other service arrangements in a flexible manner. In response to 
the White Paper, the European Liner Affairs Association (ELAA) put forward a 
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proposal97 for a detailed information exchange system to enable the improvement 
of capacity planning both for the short and long term.98 However, shippers, repre-
sented by the European Shippers’ Council (ESC),99 were opposed to the ELAA 
Proposal with the view that the existing block exemption for consortia has allowed 
for cooperation necessary for the supply of reliable services by carriers.100 The 
Commission took a more moderate approach by recognising that some parts of the 
ELAA Proposal seemed to comply with Community competition rules,101  and 
endeavouring by drafting Guidelines to work with carriers to develop a possible 
alternative information exchange system.102  

3. Adoption of Regulation 1419/2006 
Though confronted with much criticism and debates around the abolition of the 
block exemption and the introduction of an alternative regime, a Proposal for a 
Council Regulation repealing Regulation 4056/86103 was submitted on 14 Decem-
ber 2005 by the Commission to the European Council for adoption. After the 
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European Parliament issued in July 2006 a report which supported the Commis-
sion’s proposal,104 the European Council agreed unanimously on 25 September 
2006 to repeal Regulation 4056/86 and to adopt Regulation 1419/2006.105 Accord-
ing to Regulation 1419/2006, a transitional period of two years was provided for 
until the final ending of the block exemption laid down in Regulation 4056/86 
takes effect on 18 October 2008.106 This transitional arrangement is intended to 
allow carriers to adapt to the new situation and to give time to the Member States 
to review their international obligations, on the one hand. On the other hand, the 
Commission paid close attention to the possible conflict of law between different 
jurisdictions. Although the Commission was of the opinion that the risk of a con-
flict of international laws was unlikely,107 it has put much effort into bilateral con-
tacts with other jurisdictions of not only the Community’s major trading partners 
such as the U.S., Canada and Japan but also the developing countries such as India 
and China, and explained its repealing the block exemption for liner conferences 
throughout the review process,108 since it would be the first jurisdiction to take this 
move. As an interim measure prior to the publication of the guidelines before the 
expiration of the transitional period, the Commission published an “issues paper” 
in October 2006 discussing the main questions that the possible system of infor-
mation exchange agreements might raise in relation to the application of Commu-
nity competition rules.109 On 14 September 2007, the Commission published a 
draft of the Guidelines on the application of Article 81 EC to maritime transport 
services,110 and adopted the final version111 on 1 July 2008 as an integral part of 
the Commission’s Action Plan to implement the Integrated Maritime Policy.112 
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4. Adoption of Regulation 1490/2007 
In accordance with Regulation 1419/2006, the Member States which are party of 
the UNCTAD Liner Code113 will be prevented from fulfilling their obligations 
under this Code and others will no longer be in a position to ratify, approve or 
accede to this Code. Then it comes to the question of the legal status of Regulation 
954/79114 in the Community legal system, which will consequently become inap-
plicable.115 On 30 January 2007, the Commission put forward a proposal relating 
to repealing Regulation 954/79.116 After consulting the European Economic and 
Social Committee,117 the European Parliament and the European Council adopted 
jointly Regulation 1490/2007 118  on 11 December 2007 to repeal Regulation 
954/79 with effect from the end of the transition period provided for in Regulation 
1419/2006, that is to say on 18 October 2008.119 

B. Maritime Policy and Regulation in China 

The development of China’s maritime policy and legislation has been a slow, 
tortuous and frustrating process, and reflected the corresponding characteristics of 
the whole country’s transformation and evolution in politics and economies: from 
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socialist planned economy to socialist market economy, from self-isolation 
through the Open Door Policy to positive globalisation. The following analysis 
starts with a chronological description of the development of national maritime 
policy and legislation. This includes three stages: from the founding of the PRC in 
1949 to the end of the Cultural Revolution in 1977; from the initiation of the Open 
Door Policy in 1978 to the accession of China into the World Trade Organization 
(WTO) in 2001; the development after China’s WTO accession, focusing on the 
prevailing legislation and regulation on international maritime transport. A further 
research perspective is given to China’s ratification of international conventions, 
since their legal status and application are not unquestionable.  

I. China’s Maritime Transport Industry: 1949–1977  

After its founding, the PRC, just as the former Soviet Union and other traditional 
socialist countries, carried out a maritime policy under the socialist planned econ-
omy. In addition to the traditional interpretation of the socialist planned economy, 
China put particular emphasis on self-reliance which constituted a basic principle 
of China’s maritime policy.120 As a consequence, the early stage of China’s mari-
time policy and the development of the maritime sector continued this national 
protectionist orientation and the rules of the socialist planned economy, which was 
also decisive for the future development of China’s ocean fleet until the transfor-
mation period and after the WTO accession. 

In this period, the whole national maritime industry was in fact operated by the 
State, since the government and enterprises in the socialist planned economy were 
the combination of policy subject and object.121 The main aim and function of 
China’s maritime policy during this period primarily consisted in the protection 
and full support for the national ocean fleet.122 The State controlled every aspect of 
its maritime activities. None of the major maritime nations of the world, with the 
exception of the former Soviet Union, could approach the extent of China’s com-
prehensive control over maritime matters.123 Two aspects well demonstrate the 
characteristics of China’s maritime policy in this period: the first is the initiation 
stage marked by the international cooperation and the charter of foreign vessels; 
the second dealt with a developing stage characterized by the establishment of a 
Chinese merchant fleet.124 
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1. Initiation of International Maritime Transport 
On 1 October 1949, the PRC was established in Mainland China and the govern-
ment of the Republic of China took refuge in Taiwan. Most Chinese vessels had 
either escaped to Taiwan or been seriously damaged or destroyed.125 In 1950, the 
PRC flag merchant fleet consisted of only 77 ships of 1,000 gross tons (GT) or 
more and most of these were unserviceable.126 Meanwhile, the western countries 
implemented a trade embargo against China. In order to develop maritime trans-
port, on 1 November 1949, the Ministry of Communications (MOC) was set up by 
the Central Government of the PRC. In accordance with the Directive on the Unity 
of Shipping and Port Management,127 the MOC was directly responsible for the 
management of the State-owned shipping company, shipping business and the 
control of freight rates.128  

However, the newly established PRC had no ability to organize its own mari-
time fleet.129  So the initial development of maritime transport was based on coop-
eration with other socialist countries. For example, on 15 June 1951, China and 
Poland set up the Chinese-Polish Joint Stock Shipping Company in Tianjin130 and 
the vessels flew the Polish flag.131 In July 1951, the former Czechoslovakia signed 
an agreement with China and was entrusted to operate two ocean-going vessels.132 
Apart from the international cooperation in shipping services, the Chinese gov-
ernment chartered also foreign-flag vessels. 133  The China National Chartering 
Corporation (SinoChart) which was set up in 1955 was responsible for chartering 

                                                           
125  Heine, China’s Rise to Commercial Maritime Power (1989), p. 9; Lauriat, China Ship-

ping (1983), p. 85; Li/Ingram, Maritime Law and Policy in China (2002), p. 2; Muller, 
China as a Maritime Power (1983), p. 58. In 1949, before the founding of the PRC, the-
re were about 116 State-owned and private-owned shipping companies in China with a 
combined shipping capacity of about 1.16 million tonnes. Most of them were small 
companies running inland and short-distance transportation. The ocean-going vessels of 
the country had then a combined shipping capacity of only 120,000 tonnes. See Mo, 
Shipping Law in China (1999), p. 13. 

126  Muller, China as a Maritime Power (1983), p. 58. 
127  Directive on the Unity of Shipping and Port Management [关于统一航务港务管理的

指示], issued by the Financial and Economic Committee of the Government Affairs 
Department on 26 July 1950. 

128  Article 3(2) No. 6 of the Directive on the Unity of Shipping and Port Management. 
129  Sun/Zhang, The Chinese Shipping Policy (1999), p. 93. 
130  Ibid., p. 94. 
131  In 1950s, a large proportion of the Polish merchant fleet engaged primarily in the China 

trade, acting in effect as the China’s international fleet. In 1955, 24 Polish ships were so 
employed, a figure that declined to 14 by 1959. For more details, see Roe, Chinese-
Polish Co-operation in Liner Shipping (2002).  

132  The so-called entrustment of operation meant the Chinese vessels were operated by 
Czechoslovakia with full power, China only manned a certain number of seafarers. For 
the financial administration, Czechoslovakia settled accounts annually, and took 3% of 
the total revenue for the service of operation. See Sun/Zhang, The Chinese Shipping 
Policy (1999), p. 94. 

133  Heine, China’s Rise to Commercial Maritime Power (1989), p. 10. 



B. Maritime Policy and Regulation in China      29 

vessels on behalf of the China National Foreign Trade Transportation Corporation 
(SinoTtrans).134 By means of cooperation with socialist countries and chartering 
foreign vessels, China’s international maritime transport developed rapidly. In 
1958, the volume of foreign trade carried by sea totalled 11.58 million tonnes and 
was five times more than in 1952.135 

2. Establishment and Development of the National Maritime Merchant  
    Fleet 
Despite rapid increase of foreign trade at the end of the 1950s, only 20% of the 
total cargo volume was shipped by Chinese carriers. This resulted in losing a large 
amount of foreign currency.136 Therefore, it was necessary to establish a Chinese 
national merchant fleet. In April 1961, as a State-owned shipping enterprise, the 
China Ocean Shipping Company (COSCO) was set up.137 Meanwhile, the Chinese 
government made a shipping policy switch: from chartering foreign vessels to 
purchasing second hand vessels.138 In 1975, the tonnage of the ocean-going fleet 
totalled more than five million and in 1976 the total volume shipped by the Chi-
nese fleet accounted for about 70% of the total foreign trade volume. This not only 
ended the period of relying on chartering foreign vessels for ocean transport, but 
also laid a solid foundation for the later economic reforms to promote China’s 
shipping industry. However, under the planned economy which could not reflect 
the real market demand, the Chinese national merchant fleet was in fact controlled 
by the State. The whole fleet was made up of ageing vessels, of an unsuitable 
composition, outmoded technology, rigid management and lack of economic vig-
our and market competition.139 

3. The First Battle with Liner Conferences 
At the end of the 1950s, China began to charter more foreign vessels, because the 
severance of commercial relations with Japan led to increased trade with remoter 
lands. In 1960 the repatriation of Overseas Chinese from Indonesia caused another 
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burst of chartering. Heavy imports of grain in subsequent years, together with a 
switch in Chinese trade from the former Soviet Union (with which much trade had 
gone by land) to more distant trade partners, brought about further chartering. 
Foreign shipping, especially conference lines were utilized more frequently.140 At 
that time, the liner conferences in maritime transport had been in existence for 
almost a century, while the newly born PRC had neither a strong national mer-
chant fleet nor experience of competition regulation of liner conferences. How-
ever, the Chinese government’s monopoly of the foreign trade put it in a strong 
position for hard bargaining over freight rates upon the trades to and/or from Chi-
nese ports.141 The shipping recession in 1957 made the international freight rates 
for the lease of vessels and liner freight rates decrease sharply. But the freight 
rates for China were high due to the monopoly of certain liner conferences.142 In 
order to protect Chinese shippers’ interests, the Chinese government battled fier-
cely over freight rates with liner conferences to and from Chinese ports. As to 
coastal transport, the Chinese government ordered on 12 February 1958 to repeal 
unfair tariffs which liner conferences settled for the transport of Chinese cargoes 
and to implement new tariffs adopted by China.143  In relation to ocean-going 
routes, liner conferences were forced to reduce freight rates on the Far-
East/European lines by about 30% in 1959, until 1966 when COSCO adopted the 
“China Ocean Shipping Tariff” and the first battle of the Chinese government with 
liner conferences ended.144 

II. Development of Maritime Policy: 1978–2001 

Since the introduction of the reform policy in 1978, China began to carry out a 
series of reform measures, primarily in the economy, and started a slow transfor-
mation from the traditional Socialist Planned Economy through the Socialist 
Commodity Economy to the Socialist Market Economy. The 14th National Con-
gress of the Chinese Communist Party (CCP), held in 1992, announced that China 
planned to implement a socialist market economy145 and clearly pointed out the 
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significance of the market mechanism for the development of the national econ-
omy:146 The second amendment to the Constitution of the PRC,147 approved on 29 
March 1993, states that “[t]he State implements a system of socialist market econ-
omy.”148 China ultimately will abandon its planned economy (and that means, 
administrative management of the national economy) and replace it with a market 
economy (in which a market mechanism allocates resources and economic devel-
opment, but under the State’s macroeconomic administration).149 

This transformation process covers all aspects of the Chinese economic system, 
especially the national industry policy, reform of State-owned enterprises (SOEs), 
opening access to markets, rebuilding of a legal system and acceleration of legisla-
tion on the economy administration. The dynamic process of transformation has 
led to and will continue to bring forth fundamental changes and restructuring of 
China’s socialist regime both in the economy and in politics. As part of this trans-
formation, China’s maritime transport policy was revised and reformed, while 
China implemented a vigorous trade policy.150 Consequently, it is necessary to 
look into the development of maritime policy and legislation in the period from 
the introduction of the reform policy in 1978 to China’s WTO accession in 2001, 
especially into the general industry policy in the maritime transport sector, the 
separation of state administration and SOEs, the efforts in legislation and adminis-
trative measures for opening access to markets, and finally the development of the 
Chinese national maritime fleet. 
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1. Industry Policy and Reform of SOEs in Maritime Transport Sector 
a. General Review of Development 
In 1974, a Chinese international container line service started trial operation on the 
route between China and Japan.151 On 26 September 1978, the COSCO’s regular 
container line business started. A containership, the PING XIANG CHENG, under 
COSCO’s Shanghai Branch sailed from Shanghai with goods in containers to 
Sydney, Australia, marking the beginning of China’s international container liner 
service.152 China began to participate in the meetings held by the Comité Maritime 
International in 1974, and has been active in the international regulation of mari-
time and shipping matters ever since.153 After two decades of effort, China had 
become a significant shipping country in the 1980s.154 By the end of the 20th cen-
tury, the total tonnage of the Chinese international maritime fleet was 36 million 
DWT, ranking fifth in the world. The China Ocean Shipping Company is amongst 
the ten top liner operators in the world, while the China Shipping Group is among 
the top 20. The competitive capability of Chinese international shipping enter-
prises in the international shipping market was significantly increasing.155 

In this period, the national maritime policy focused on the reform of the State-
owned shipping enterprises for international maritime transport services. The 
concrete industry reform measures and the separation of governmental administra-
tion and enterprise management progressed gradually and constituted a continuous 
national policy in the maritime transport sector. As a whole, this gradual process 
could be divided into five steps: (1) releasing power and making the enterprises 
more beneficial (1978–1984); (2) reforming the system of profit and taxation 
(1984–1986); (3) changing the system of business responsibility through operation 
by contract (1987–1991); (4) transforming the operational system of enterprises 
(1991–1995); and (5) experimenting with establishing of a modern enterprise 
system (1995 up to now).156 

b. Industry Policy 
The economic reform and transformation since 1978 had contributed significant 
changes to the national policy regarding state shipbuilding and purchasing vessels. 
In 1981, the Chinese government decided that shipping enterprises which were 
independent accounting units able to repay loans, including basic investments for 
buildings and vessels, were no longer financed out of the state budget; state in-
vestments in these enterprises were transformed into bank loans.157 Later as the 
enterprises had difficulties repaying these loans, the central government decided in 
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1984 that banks would provide low interest loans for building and purchasing 
vessels, extend the time limit for repayment and reduce taxes.158 

c. Separation of Governmental Administration and SOEs  
    Management 
The separation of governmental administration and enterprise management is a 
focus of reform of SOEs. According to the Reform Plan of the State Council 
(1998),159 the MOC was reorganized and the shipping enterprises controlled by the 
MOC, i.e. COSCO, were separated from the MOC. In compliance with the Rules 
of Competence, Organization Construction and Personal Administration160 of 18 
June 1998, a merger of COSCO under the MOC and the Foreign Shipping 
Group161 under the former Ministry of Foreign Trade and Economic Cooperation 
(MOFTEC) was carried out and the reorganized COSCO Group was independent 
of the MOC and the MOFTEC, especially in respect of operation management, 
personal and financing administration.  

Chinese administration of international maritime shipping enterprises changed 
from direct to indirect control. The administration shall serve the national mari-
time fleet by researching and issuing industry strategy, gathering and publishing 
market information, and promoting technical improvement. However, this separa-
tion of governmental administration and enterprise management and the inde-
pendence of SOEs concern only the relation between the great SOEs and their 
previous superior ministries. All SOEs are still controlled by the central govern-
ment, i.e. the State Council, and serve as tools to control the domestic market and 
to compete on the international market. 

2. Sector Administration and Legislation in the Maritime Transport  
    Sector 
a. Administration Reform and Strengthening of Legislation  
In the previous planned economy, administrative decisions and State intervention 
were the main measures used to regulate industry and its activities in China.162 
That was true also for the maritime transport industry. Chinese maritime policy 
relied largely on administrative decisions and documents – the so-called Red Title 
Document – which required no formal procedure for adoption and could be 
changed flexibly according to political and social changes.163 This was criticised 
as lack of transparency, legal certainty and predictability.164 With the reforms in 
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the maritime shipping industry, especially the separation of governmental admini-
stration and enterprise management, China’s international shipping policy-making 
and enforcement changed gradually but significantly. The functional ministries 
have lost the competence to manage the previous SOEs directly, but concentrate 
on general industry administration and strategic instruction as well as policy and 
operational support. This is increasingly carried out in the form of laws, adminis-
trative regulations and rules,165 which makes Chinese administration of maritime 
shipping more and more transparent. Several formal laws have been adopted in 
this field during this period (1978–2001); such laws override administrative regu-
lations and rules.166  

The first law was the Maritime Traffic Safety Law,167 which, after years of 
preparation by a drafting committee established under the MOC, was adopted on 2 
September 1983. The second was the Maritime Code168 of 7 November 1992. The 
third was the Law of Special Procedure for Maritime Proceedings169 of 25 Decem-
ber 1999. 

The Maritime Traffic Safety Law primarily deals with the administrative provi-
sions on traffic safety regulation and covers inspection and registration of vessels, 
personnel on vessels and installations, measures for safety protection, transport of 
dangerous goods, as well as sea rescue. The Law of Special Procedure for Mari-
time Proceedings provides for the jurisdiction of Chinese Maritime Courts and the 
particular procedural provisions170 for maritime proceedings on the basis of the 
Law on Civil Procedure;171 it has no substantive provisions or procedural rules 
concerning competition regulation of liner conferences. 

The most important legislation is the Maritime Code. The preparation of this 
law and the legislative discussion dated back to 1952 and has lasted nearly forty 
years.172 The first draft was completed in 1963. However, the legislative process 

                                                           
165  Heine, China’s Rise to Commercial Maritime Power (1989), p. 2. 
166  For more details see Chapter I B. II. 2. 
167  Maritime Traffic Safety Law [海上交通安全法], adopted at the 2nd Session of the 

Standing Committee of the 6th NPC on 2 September 1983 and effective as of 1 January 
1984. 

168  Maritime Code [海商法], adopted at the 28th Session of the Standing Committee of the 
7th NPC on 7 November 1992 and effective as of 1 July 1993. 

169  Law of Special Procedure for Maritime Proceedings [海事诉讼特别程序法] adopted at 
the 13th Session of the Standing Committee of the 9th NPC on 25 December 1999 and 
effective as of 1 July 2000. 

170  These provisions primarily deal with general matters, jurisdiction, preservation of mari-
time claims, maritime injunction, preservation of maritime evidence, maritime security, 
proceeding procedures, procedure for constitution of limitation fund for maritime 
claims, procedure for registration and satisfaction of claims, procedure for interpellation 
of maritime liens. 

171  Law on Civil Procedure [民事诉讼法], adopted at the 4th Session of the 7th NPC on 9 
April 1991, effective on the same date, amended at the 30th Session of the Standing 
Committee of the 10th NPC on 28 October 2007, effective on 1 April 2008. 

172  Zhu, The Maritime Code of the People’s Republic of China (1993), p. 176; Mo, Ship-
ping Law in China (1999), p. 15. 



B. Maritime Policy and Regulation in China      35 

was interrupted because of the Cultural Revolution from 1966 to 1976. The final 
draft was adopted in 1992 by the Standing Committee of the 7th National People’s 
Congress (NPC) and the Maritime Code came into force on 1 July 1993. 

The Maritime Code has 15 chapters and 278 articles and provides a basic fra-
mework for the general administration in the field of maritime transport.173 After 
six articles containing general provisions in the first Chapter, the other fourteen 
chapters deal with the following topics: 

- Vessels; 
- Crew; 
- Contract of Carriage of Goods by Sea; 
- Contract of Carriage of Passengers by Sea; 
- Charter Parties; 
- Contract of Sea Towage; 
- Collision of Vessels; 
- Salvage at Sea; 
- General Average; 
- Limitation of Liability for Maritime Claims; 
- Contract of Maritime Insurance; 
- Limitation of Time for Maritime Claims; 
- Conflicts of Law; 
- Supplementary Provisions. 

Notwithstanding these efforts of Chinese legislation, in contrast to China’s pursuit 
of a continuous and consistent maritime policy aiming at opening market and 
competition, China’s maritime legislation is not systematic. Most provisions set 
out only a general framework and provide no concrete rules for implementation. 
Therefore, their enforcement is difficult. They had to be supplemented by a host of 
regulations dealing with opening the market, market access, cargo reservation, 
port services as well auxiliary services. A brief overview will be given in the fol-
lowing sections. 

b. Market Opening and Market Access 
Market access and national treatment are the major components of the important 
adjustments in China’s international shipping policy. The Chinese government 
adopted and promulgated a series of measures concerning market access and na-
tional treatment while complying in principle with the general practices in interna-
tional maritime transport markets. 

In April 1985, the Chinese government adopted a regulation174 allowing foreign 
shipping enterprises to access, after government approval, the market of Chinese 
international transport in the form of joined ventures. On 20 June 1990, the MOC 
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issued the Provisions on the Administration of International Liner Services,175 
according to which foreign international shipping companies were allowed to 
engage in the operation of international liner shipping services in Chinese ports. 
As to national treatment, there would be no discrimination. In 1995 the MOC and 
the former MOFTEC jointly issued the Notice on the Establishment of Chinese 
Shipping Companies Wholly Foreign-Owned by Foreign Shipping Companies176 
and laid down concrete provisions on the qualifications for application, scope of 
operation, registration procedure and founding capital as well as administrative 
approval procedures. This Notice was partly revised by the Interim Measures for 
the Examination and Approval of Wholly Foreign-funded Shipping Companies.177 
In 1997 the MOC and the Ministry of Railways jointly issued the Rules on Ad-
ministration of International Multimodal Container Transportation.178 These Rules 
allowed foreign investment in the form of Sino-Foreign joint-ventures for interna-
tional multimodal transportation services. 

c. Cargo Reservation 
“Preference cargo” is cargo reserved for national flag vessels in international trade 
either as a direct result of government involvement or indirectly because of the 
financial sponsorship of a program or guarantee provided by the government. 
China as the largest developing country carried out a dual system, i.e. cargo reser-
vation and non-cargo reservation. Until the 1980s, China had national cargoes 
transported mainly by national vessels. Under this regime, Chinese foreign trade 
cargoes were allocated by the relevant central government departments. The indi-
vidual shipping company just implemented the authorities’ instruction. At the 
same time, the Chinese government signed contracts with relevant countries on the 
basis of bilateral trade and transport agreements which included clauses on car-
goes reserved for Chinese vessels. During this period, shipping enterprises were 
also encouraged to get cargoes by themselves, but for the national merchant fleet 
the cargo share of foreign trade was still 60%. 

In 1988, the Chinese government abolished the policy of having national cargo 
reservation. National shipping companies all turned to get cargo through market 
practices, and the cargo owners could choose their carriers freely. Tariffs were left 
to be decided by the market. Now, only seven of fifty-one bilateral maritime 
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agreements between China and other countries maintain cargo sharing.179 Chinese 
authorities feel that cargo reservation clauses in bilateral agreements often are 
difficult to execute.180 In view of these difficulties, China officially declared in 
1996 that it would not include cargo sharing in future bilateral maritime agree-
ments,181 and it has adhered to this commitment since. 

d. Port Services 
In 1985, the State Council issued the Interim Regulation on Preferential Treatment 
of Sino-Foreign Joint-Ventures in Port Construction182 which allowed and encour-
aged foreign investment in the form of Sino-Foreign Joint-Venture into port con-
struction and commercial management. 

From 1 April 1992, the Chinese government unified the port dues, loading and 
discharging fee, there was no discriminative treatment between Chinese and for-
eign operators. On 21 January 1994, the new port dues regulation (foreign trade 
part) was officially promulgated by the MOC. All vessels, Chinese or foreign 
registered, paid the unified port dues. Thus foreign vessels enjoyed national treat-
ment for port services and the utilization of port facilities in Chinese harbours. In 
July 1992, the MOC promulgated a series of rules for market access at ports, by, 
e.g. allowing Chinese and foreign companies or investors to cooperate in operat-
ing loading and unloading, cargo storage, packing and unpacking and relevant 
domestic road transport. 

By the end of 2001, China had opened more than 140 ports to foreign-flag ves-
sels. Foreign tramps are free to enter these ports. If a shipping company wants to 
offer liner service for a particular sea route, it must obtain in advance the approval 
of the MOC, but this applies as well to domestic as to foreign carriers. At ports in 
China, foreign vessels have been afforded national treatment in all services, in-
cluding, e.g., utilization of port equipment and supply of fuel and water. At pre-
sent, almost all of the major container ports in China have been developed with 
the investment of foreign capital. 

e. Auxiliary Services 
As regards auxiliary services, besides the Provisions on the Administration of the 
International Shipping Agency183 of 2 March 1990, the State Council issued the 
Provisions on the Administration of International Maritime Container Transport 
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Services184 on 5 December 1990. These Provisions set out the process of approval 
of establishing international container transport enterprises, and also allowed for-
eign investors to establish international container handling enterprises in Chinese 
ports in the form of joint ventures; foreign investors were also allowed to set up 
inland container freight terminals. As to national treatment, there would be neither 
discrimination nor privileges. The relevant legislation on auxiliary services issued 
afterwards includes the Measures on Approval of International Freight Transport 
Agencies with Foreign Investment185 of 22 February 1995 which was repealed by 
the Rules on Approval of International Freight Transport Agencies with Foreign 
Investment186 of 9 September 1996. Other relevant legislation includes the Regula-
tion on Waterway Transportation,187 the Implementation Rules of Regulation on 
Waterway Transportation,188 the Implementation Rules on Provisions on Admini-
stration of International Container Transportation at Sea189 as well as the Rules on 
Administration of International Multimodal Container Transportation. 

3. The Chinese National Maritime Fleet 
The Chinese government has exhibited a high degree of consistency in building a 
strong national merchant marine. It has not deviated from supplying funds over 
the past quarter century for the purchase of new and second-hand ships and for 
building and modernizing shipyards and ports, despite the economic and political 
upheavals that have racked China. Neither has the government lost sight of its 
objective of reducing and eventually eliminating chartering of foreign-owned 
ships so that foreign exchange can be conserved. That it has not been successful as 
yet190 is due primarily to the imbalance between China’s burgeoning growths in 
her foreign trade and the slower though substantial rate of growth of COSCO’s 
owned fleet. The China Ocean Shipping Company, as a super-large-scale enter-
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prise, is representative of China’s national maritime carriers which remain 
SOEs.191 

Although China’s national maritime carriers, i.e. primarily the COSCO Group 
and the China Shipping Group, operate general cargo ships and container ships in 
numerous liner services on world trade routes, they have never been a member of 
a liner conference or, thus far, sought membership in such a conference. In 1981, 
Peng Deqing,192 the Minister of the MOC, was quoted as advocating that Chinese 
ocean freight rates should be lowered so as to make them even more competitive 
on international trade routes.193 He acknowledged that lower freight rates would 
result in lower profits per unit of cargo. But he also pointed out that lower freight 
rates could attract a larger cargo volume and give COSCO better operating flexi-
bility to meet frequent changes in international shipping rates. The COSCO’s 
freight rates average about 15% below liner conference rates. But on certain for-
eign trade routes where COSCO is trying to establish a service the percentage may 
be greater. Shipping freight rate conferences could not be expected to extend 
membership to COSCO under those conditions.194 

The Chinese merchant fleet includes ships flying the Chinese national flag and 
Chinese ships under flags of convenience. Many Chinese-owned vessels are regis-
tered in foreign countries and flying the national flags of those countries. Some 
foreign-owned vessels might have registered as Chinese vessels and were flying 
the Chinese flag. Gross registered tons (GRT) is only one of indications to assess a 
country’s shipping capacity. The real capacity of the Chinese merchant fleet is 
reflected exhaustively only in the ownership of vessels. 

Chinese flagging out started in the 1950s. As a result of western embargo poli-
cies, Chinese trade was carried by joint venture companies set up with socialist 
partners such as Poland, Czechoslovakia and Albania. By the 1960s, China had 
built up its own fleet, under its national flag, although a small number of vessels 
were still flagged out in order to seize trading opportunities with countries China 
had not as yet established diplomatic relations with.195 With the implementation of 
the Reform Policy in the 1980s, the flagging out of Chinese controlled vessels 
took massive dimensions and momentum, particularly since the reform of China’s 
tax regime in the 1990s.196 

In 1974, China’s fleet ranked twenty-third in size in the world; but by the end 
of 1984, China owned 1262 vessels with total 9,300,358 GT, and ranked ninth in 
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size in the world’s shipping community.197 By the end of 1999, the international 
merchant vessels registered in China (with the exception of those registered in 
Hong Kong) amounted to 1,888 with a total cargo-carrying capacity of 16.8 mil-
lion tonnes. The merchant fleet with flags of convenience registered by Chinese 
carriers in foreign countries consisted of 540 vessels with a total cargo-carrying 
capacity of about 20 million tonnes. The Chinese international merchant fleet, if 
vessels flying flags of convenience were included, was made up of 2,400 vessels 
with a total capacity of more than 36 million tonnes, which was 5.3% of the world 
merchant fleet and ranked China fifth in the world.198 By the end of 2000, the rank 
of the Chinese international merchant fleet in the world still was the fifth with 
2,525 vessels with a total cargo-carrying capacity of more than 37 million tonnes, 
which still was 5.3% of the world merchant fleet.199 In 2002, China ranked fourth 
in importance among maritime countries and territories, after Greece, Japan and 
Norway in terms of DWT.200 The growth in volume of China’s waterborne cargo 
in 2002 kept pace with that of the national economy. Nationwide, the overall vol-
ume of cargo moved by waterway transport reached 1420 million tons, and the 
turnover of cargo reached 2751.06 billion ton/km, increases of 6.8% and 5.9% 
respectively since 2001. Three hundred million tonnes were carried by ocean 
shipping and the cargo turnover in ocean shipping reached 2173.27 billion ton/km. 
Thus the waterways volume and turnover amounted to 9.6% and 54.5% respec-
tively of the volume and turnover for China’s entire transport system.201 These 
figures show the increasing trend in the volume of China’s waterborne transporta-
tion.202 

III. Development and Legislation after China’s WTO Accession 

1. China’s WTO Accession 
a. A History Review 
China was one of the twenty-three original Contracting Parties to the General 
Agreement on Tariffs and Trade (GATT) in 1948. However, after the defeat of the 
Kuomintang nationalist forces by Chinese communist forces in 1949, the national-
ist government in Taiwan withdrew from the GATT. Although the new govern-
ment in Peking never recognized this withdrawal decision, socialist China offi-
cially remained outside the multilateral trading system for over forty years. In 
1986, China applied to the GATT to resume its status as a GATT Contracting 
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Party and declared its willingness to renegotiate the terms of its membership.203 
After the founding of the WTO in 1996, China continued the multilateral negotia-
tion to access to the WTO. At first, they were unsuccessful, and in 1995, at the 
conclusion of the Uruguay Round, a new deal was sealed, the WTO was estab-
lished and China, once again, remained outside.204 The whole negotiation sur-
rounding China’s accession to the WTO was hard, complicated and tedious, and 
took almost fifteen years in all, during which the WTO came into being.205 On 11 
December 2001, China became the 143rd member of the WTO.206 China as the 
sixth largest economy in the world, representing a population of some 1.3 billion 
people, and reflecting a unique political and economic system, a hybrid of Marx-
ism and free-market principles, joined the rules-based international trading system 
of the WTO.207  

b. China’s Specific Accession Commitments on Maritime Transport  
    Services 
Maritime transport services are an important but far from completed part of the 
WTO’s negotiations on trade in services. Since 1990, China began to participate 
actively in the negotiations on this sector in the frame of its accession negotiations 
and submitted the Preliminary Specific Commitments on Maritime Transport 
Services and its revised editions in 1991, 1993 and 1997 respectively.208 Although 
marathon negotiations among the WTO Member States had no satisfactory results 

                                                           
203  Dong, Chinas Beitritt zur WTO (2003), p. 82; Gertler, China’s WTO Accession – the 

Final Countdown (2003), p. 55.  
204  Cass/Williams/Barker, China and the Reshaping of the World Trade Organization 

(2003), pp. 1–2. 
205  Ibid. The GATT Working Party on China’s Status, which was established in March 

1987, was converted into a WTO Working Party on the Accession of China with the 
coming into being of the WTO in 1995. 

206  WTO, Accession of the People’s Republic of China, Decision of 10 November 2001 
(Doc. No. WT/L/432, 23 November 2001). 

207  WTO, Protocol on the Accession of the People’s Republic of China (Doc. No. 
WT/L/432, 23 November 2001). WTO, Report of the Working Party on the Accession 
of China (Doc. No. WTO/ACC/CHN/49, 1 October 2001). For a detailed survey of the 
China’s WTO accession, see Cass/Williams/Barker, China and the Reshaping of the 
World Trade Organization (2003); Dong, Chinas Beitritt zur WTO (2003); Gertler, 
China’s WTO Accession – the Final Countdown (2003); Jackson/Feinerman, China’s 
WTO Accession Survey of Materials (2001); Kong, China’s WTO Accession: Com-
mitments and Implications (2000); Kong, Enforcement of WTO Agreements in China: 
Illusion or Reality? (2003); Mattoo, China’s Accession to the WTO: the Services Di-
mension (2003); Yang/Cheng, The Process of China’s Accession to the WTO (2001); 
Yang, China’s WTO Accession: The Economics and Politics (2000). 

208  Bai/Wang, China’s Shipping and Port Companies Facing the Challenges of the WTO 
(2001), p. 22; Huang, The Impact of China’s WTO Accession on Chinese Maritime 
Transport Services (2001), p. 15; Zhang/Zhang, WTO and Legal System of Chinese 
Maritime Transport Services (2003), p. 12; Wang, The Negotiations on Maritime 
Transport Services under the GATT/WTO (2000), p. 36. 



42      Chapter I: Maritime Policy and Regulation 

in this sector,209 China has made clear and definite commitments, especially re-
garding market access and national treatment.210 In consistence with these general 
commitments, China made also specific commitments on maritime transport ser-
vices which cover the three pillars included in the schedules of the maritime trans-
port services during the Uruguay Round negotiations. These are international 
maritime transport, maritime auxiliary services, and access to and use of port ser-
vices. 

As far as international maritime transport is concerned,211 foreign investors are 
permitted to establish joint ventures (JVs) in the forms of equity joint ventures 
(EJVs) and contractual joint ventures (CJVs) in China and enjoy national treat-
ment there. However, foreign investment in these JVs shall not exceed 49%. 
Moreover, the chairman of the board of directors and the general manager of these 
JVs shall be appointed by the Chinese side.212  

As for auxiliary services, foreign investors are permitted to establish EJVs and 
CJVs in China to engage in auxiliary services for international maritime transport 
and enjoy national treatment. Foreign investors are permitted to own a majority in 
these JVs except for those engaging in international maritime agency services, in 
which foreign investment shall not exceed 49%.213 

By entry into the WTO, China took additional commitments relating to the ac-
cess to and use of port services. Accordingly, China makes available, on reason-
able and non-discriminatory terms and conditions, the following port services to 
international maritime transport suppliers: pilotage; towing and tug assistance; 
provisioning, fuelling and watering; garbage collecting and ballast waste disposal; 
port captain’s services; navigation aids; shore-based operational services essential 
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to ship operations; facilities for emergency repairs; and anchorage, berth and 
berthing services.214 

c. MFN Exemptions in View of Maritime Transport Services 
In accordance with Article II GATS and the Annex of Article II Exemption, China 
has made two exemptions at its accession. The first MFN exemption concerns the 
establishment of JVs or wholly foreign-owned shipping subsidiaries engaging in 
usual business in China. That is, “[t]he parties concerned may, through bilateral 
agreement, establish entities to engage in usual business in China either as JVs or 
wholly-owned subsidiaries subject to the Chinese laws on JVs and on foreign 
capital enterprises for ships owned or operated by carriers of the parties con-
cerned”.215  

The second exemption concerns cargo sharing agreements. Up to now China 
has signed 54 bilateral maritime agreements, of which seven agreements contain a 
cargo sharing clause, namely those with Algeria, Argentina, Bangladesh, Brazil, 
Thailand, the U.S., and Zaire. The countries who have signed such agreements 
with China shall not apply for the MFN but fulfil the bilateral promises on cargo 
sharing within the effective duration of the agreements concerned.216 In 1996, 
China officially undertook that it would sign no more bilateral maritime agree-
ments containing a cargo sharing clause.217 Like many other countries, China is 
also a party to the UNCTAD Liner Code, which incorporates the cargo sharing 
rule of 40:40:20.218 It is, however, argued that since none of the Chinese national 
merchant fleet, namely neither COSCO nor China Shipping, have yet participated 
in any liner conferences, the 40:40:20 cargo sharing principle does in practice not 
apply in China.219 

Chinese literature220 generally agrees that the Chinese shipping market has been 
opened to a larger degree than that of the average WTO Member States, especially 
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in the fields of cargo sharing arrangement and national preferences such as restric-
tive access to government and/or strategic cargoes and cargo reservation.221 The 
protective policy prevalent in China’s shipping market until the 1980s had already 
been largely relaxed in the 1990s. In 1988, a Complementary Notice of Reform of 
Chinese International Maritime Transport Regulations was issued by the State 
Council. 222  In accordance with this Complementary Notice, the cargo sharing 
policy was to be abolished, which means first of all the abolishment of the na-
tional preference.223 Now, many advocate that the Chinese government should 
restrict the carriage of so-called government and/or strategic cargoes to the State-
owned fleet as a means of strengthening national security, and maintaining trans-
port capability and capacity, as well as of promoting the State-owned maritime 
fleet and supporting State-owned shipping enterprises.224 Until now China has no 
clear regulations to define “government” and “strategic” cargoes, neither broadly 
nor narrowly. In practice, however, the cargo that belongs to or is important for 
government activities, national security and military actions is always assigned to 
State-owned shipping enterprises, e. g. COSCO.225 But there are no corresponding 
transparent legal rules on market access to so-called “government” and “strategic” 
cargoes.  

2. Maritime Legislation 
In order to comply with China’s WTO commitments on maritime transport ser-
vices, China has adopted maritime legislation, ranging from international shipping 
services and investment to port operations.226 At the same time, previous maritime 
legislation in conflict with China’s WTO commitments has gradually been revised 
or abolished.227 
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a. Administrative Regulations on International Maritime  
    Transportation 
aa. Regulation on International Maritime Transportation (RIMT) 
The first maritime legislation after China’s accession to the WTO was the Regula-
tion on International Maritime Transportation 228  (RIMT). The RIMT includes 
seven chapters with 61 articles and lays down provisions concerning the operating 
activities of international maritime transport services from and to the ports of the 
PRC as well as of auxiliary services for international maritime transport.229  

 “International maritime transport services” are mainly activities of shipping 
companies engaged in international transport services and berthing in China’s 
ports. Their subjects are vessel operating common carriers (VOCCs) and non-
vessel operating common carriers (NVOCCs).230 “Auxiliary services for interna-
tional maritime transport services” include international shipping agency, interna-
tional ship management, loading and unloading, storage and warehousing of inter-
national maritime cargo, container station and yard services, etc.231  

While international shipping services must apply for permission,232 such ser-
vices as non-vessel operating services,233 international liner services,234 interna-
tional shipping agency, 235  and international ship management 236  need only to 
comply with registration rules.  
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bb. Implementation Rules of Regulation on International Maritime  
      Transportation (IRRIMT) 
The RIMT is very general, partly liable to misunderstanding, or hard to be carried 
out in practice. In respect of these drawbacks and the necessity for further inter-
pretation and implementation, the MOC adopted Notices on the implementation of 
the RIMT on 27 December 2001, 19 February 2002 and 14 May 2002 and further 
issued the implementation rule on 23 January 2003, the Implementation Rules of 
Regulation on International Maritime Transportation (IRRIMT).237 

The IRRIMT contain seven chapters including 70 articles, covering most of the 
areas in the RIMT,238 but excluding the filing of tariffs,239 loading and unloading, 
storage and warehousing of international maritime freight, container station and 
yard services.240 They emphasize further market liberalization. For instance, ac-
cording to Articles 3(5), 11, 12 and 25 IRRIMT, a foreign NVOCC may conduct 
non-vessel-operating services from and to Chinese ports through entrusting its 
agents within Chinese territory. The IRRIMT were supplemented by a Notice on 
its implementation,241 providing samples for written applications and designating 
the media of publication.242 

cc. Relation between the RIMT, the IRRIMT and the Maritime Code 
One of the legal bases of the RIMT and the IRRIMT is the Maritime Code, which 
has been in force since 1 July 1993. Article 6 of the Maritime Code provides: 

“All matters pertaining to maritime transport shall be administered by the competent 
authorities of transport and communications under the State Council. The specific 
measures governing such administration shall be worked out by such authorities and 
implemented after being submitted to and approved by the State Council.” 
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The RIMT and the IRRIMT are administrative rules regulating the administrative 
legal relationship arising out of the governmental administration of international 
shipping business rather than the private legal relationship between market entities 
arising out of business practices. The RIMT and the IRRIMT therefore should be 
categorized as public maritime law.243  

The RIMT and the IRRIMT demonstrate the Chinese Government’s policy of 
integrating deregulation and regulatory administration of international shipping 
business; they also reflect the commitments made by the Chinese government 
during the negotiations for entry into the WTO, establish a series of systems in 
relation to administration of international shipping business in a market economy, 
lay down rules in respect of investigation and disciplinary measures in case of 
conduct detrimental to fair competition in the international shipping market, and 
set out penalties for violations of the RIMT and the IRRIMT.244 

 The enactment of the RIMT and the IRRIMT is an important move adopted by 
the Chinese government subsequent to its entry into the WTO. It has changed the 
long-standing situation of international shipping regulations and rules in China 
being insufficient, low-ranking and lacking authority, and has marked a step for-
ward in the legal administration of international shipping business. The RIMT and 
the IRRIMT are a piece of legislation which combines deregulation and regulatory 
administration and is expected to have a far-reaching impact on the development 
of the Chinese international shipping industry.245 

b. Provisions on the Administration of Foreign Investment in  
    International Maritime Transportation 
Two years after China’s accession to the WTO, the Provisions on the Administra-
tion of Foreign Investment in International Maritime Transportation were released 
as a joint ministerial order of the MOC and the PRC Ministry of Commerce 
(MOFCOM).246 The Provisions contain 19 articles, stipulating detailed require-
ments and procedures for foreign investment in and operation of international 
maritime transport services and auxiliary services within China’s territory.247 

As regards international maritime transport, the Provisions on the Administra-
tion of Foreign Investment in International Maritime Transportation determine 
that the authorities in charge of the approval and administration of foreign invest-
ment in international maritime transport are the MOC and the MOFCOM as well 
as their authorized agencies.248 As regards the enterprises engaged in international 
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maritime transportation, the Provisions on the Administration of Foreign Invest-
ment in International Maritime Transportation provide for three different catego-
ries: 1) enterprises engaging in international shipping services, international ship-
ping agency services, international ship management services, loading and 
unloading of international shipments and international maritime container freight 
station and container yard services; 2) enterprises engaging in international mari-
time cargo warehousing services; and 3) enterprises offering routine services for 
the vessels owned or operated by the investor. Enterprises operating in the first 
category may only be established as joint ventures, while those operating in the 
latter two categories may also be established as wholly foreign-owned enterprises.  

c. Legislation on Ports 
The Law on Ports249 has a very narrow and specific scope of application. It in-
cludes rules on the planning and construction of ports, port operations, safety and 
supervisory administration of ports, and some supplementary provisions. The Law 
on Ports provides port development policies and regulations that cover administra-
tion and operations. However, as a statute enacted by the Standing Committee of 
the NPC, the Law on Ports provides only insufficient rules for its practical imple-
mentation. Therefore, the Provisions on the Administration of Port Operations250 
were issued by the MOC. The Provisions on the Administration of Port Operations 
elaborate application requirements and procedures for port operations and other 
administrative rules as well as rules on the supervision and punishment of illegal 
activities in port operations. The Provisions on the Administration of Port Opera-
tions were later supplemented by a Notice251 on their implementation concentrat-
ing on a detailed explanation of the administrative system and clarifying conflict-
ing rules on the competence of different authorities for the licensing of port 
operations. 

IV. International Convention and the UNCTAD Liner Code 

1. Reasons for China’s Ratification of International Maritime  
    Conventions 
It is one of the principles of China’s foreign policy to work within international 
law and to respect commonly accepted international practice.252  

There are four reasons for China to adopt international maritime conventions 
and practices. First, since China’s Open Door Policy, foreign trade with more and 
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252  Li/Ingram, Maritime Law and Policy in China (2002), p 6. 
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more countries and regions has grown dramatically. To meet the needs of its 
steadily developing foreign trade, China needs not only an expansion of its fleet, 
but also a globally recognized maritime legal system. Secondly, an attractive envi-
ronment for foreign investors has to be established, not only in terms of its foun-
dation, but with a corresponding superstructure as well. To achieve this, laws and 
regulations concerning foreign investment, particularly joint-ventures, taxation 
and technology transfer are important. Shipping-related laws and regulations also 
constitute a very important component of China’s economic legislation. Thirdly, 
the implementation of international conventions has to be given priority for both 
economic and political reasons. As is widely recognized, one of the existing prob-
lems in the global maritime industry is that conventions adopted by international 
organizations have not been implemented adequately, properly and identically by 
the contracting States, especially by less developed countries. As a member coun-
try of the International Maritime Organisation, it is also in China’s interest to 
implement these conventions properly through its maritime legislation. Finally, 
this is an attempt to unify international maritime law and practice. Shipping is an 
international business, operated and to some extent regulated internationally. 
There is no doubt that international action is generally more effective than national 
action, especially in the context of prevention of marine pollution.253 

2. Legal Status and Applicability of International Maritime  
    Conventions Ratified by China 
The legal status and applicability of international maritime conventions ratified by 
China depends upon the manner in which international treaties are implemented in 
the Chinese domestic legal system. To understand this, it is necessary to have an 
overview of the statute hierarchy of the Chinese legal system.  

a. General Review of Chinese Legal System 
The hierarchy of legislation in the Chinese legal system has been determined in 
the Legislation Law254 which provides for five levels: (1) the Constitution of the 
PRC; (2) basic laws or laws promulgated by the NPC or its Standing Commit-
tee;255 (3) administrative regulations256 of the State Council; (4) local decrees by 
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255  Chapter II of the Legislation Law (Articles 7 to 55). For a detailed analysis, see NPC, 
Legislative Consideration of the PRC Legislation Law (2000), p. 14 ff.; Zhou, Science 
of Legislation (2004), p. 189 ff. 

256  A common literal translation of Xingzheng Fagui [行政法规] is administrative laws 
and regulations but to differentiate law, Xingzheng Fagui should be translated as ad-
ministrative regulations even though some Chinese administrative regulations play the 
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the people’s congresses of provinces, autonomous regions and municipalities 
directly under the central government as well as special decrees;257 and (5) admin-
istrative rules by ministries and commissions under the State Council and local 
rules by people’s governments of provinces and large cities.258  

b. Legal Status and Applicability of International Maritime  
    Conventions 
According to the Constitution of the PRC, the Standing Committee of the NPC has 
the power to decide on the ratification or abrogation of treaties and important 
agreements concluded with foreign states.259 The State Council is responsible for 
conducting foreign affairs and concluding treaties and agreements with foreign 
states.260 

Can such treaties be directly applied or must they be implemented by domestic 
legislation? The Constitution of the PRC has no provisions relating to the legal 
status of international treaties in Chinese domestic law. Till now there are no uni-
fied rules in China concerning the legal status and the applicability of international 
conventions in the Chinese jurisdiction.261 The Law on Procedures for Treaty Con-
clusion provides that the following “treaties and agreements” need to be ratified 
by the Standing Committee of the NPC: (1) political treaties such as friendship 
and co-operation treaties and peace treaties; (2) treaties and agreements relating to 
territory and boundary-delimiting; (3)treaties and agreements on judicial assis-
tance and extradition; (4) treaties and agreements that differ from the laws of the 
PRC; (5) treaties and agreements whose ratification is agreed on by Contracting 
Parties; (6) other treaties and agreements that require ratification.262 But that still 
does not determine the domestic applicability of these treaties. 

A strange phenomenon is that many Chinese laws or regulations expressly state 
the prevalence of the international treaty in case of conflict between Chinese stat-
utes and an international treaty. Thus under Article 268(1) of the Maritime Code, 

                                                           
role of law in the area where no national laws are available or applicable. See Luo, Chi-
nese Law and Legal Research (2005), p. 110. 

257  Articles 63 to 70 of the Legislation Law. For an overview, see NPC, Legislative Con-
sideration of the PRC Legislation Law (2000), p. 107 ff.; Zhou, Science of Legislation 
(2004), p. 215 ff.  

258  Articles 71 to 77 of the Legislation Law. For an overview, see NPC, Legislative Con-
sideration of the PRC Legislation Law (2000), p. 126 ff.; Zhou, Science of Legislation 
(2004), p. 211 ff.   

259  Article 67(14) of the Constitution of the PRC. The Constitution of the PRC distin-
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260  Article 89(9) of the Constitution of the PRC. 
261  Zhu, The Applicability of International Maritime Conventions in Chinese Jurisdiction 

From the View of Case Law (2002), p. 123. 
262  Article 7 of the Law on Procedures for Treaty Conclusion [缔结条约程序法], which 

was adopted at the 17th Session of the Standing Committee of the 7th NPC on 28 De-
cember 1990 and effective on the same date. 
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“[i]f any international treaty concluded or acceded to by the PRC contains provi-
sions differing from those contained in this Code, the provisions of the relevant 
international treaty shall apply, unless the provisions are those on which the PRC 
has announced reservations.” Similar provisions can be found in many other laws 
such as the General Principles of Civil Law,263 the Law on Civil Procedure264 and 
the Law of Special Procedure for Maritime Proceedings265 etc. In view of such 
provisions, it could be argued that in case of disagreement between an interna-
tional treaty provision that allows no reservation and the relevant Chinese statu-
tory provision, the international treaty provision shall prevail over the relevant 
domestic statutory provision in application.266 In the meantime, however, such 
provisions in Chinese law suggest that an international treaty is applied only when 
the relevant domestic statute is inconsistent with it. If a Chinese domestic statute is 
consistent with the international treaty then local courts would apply Chinese law. 
In other words, framers of these laws aimed at promoting the position that domes-
tic law continues to play the main role when the issue concerned is covered by 
both an international treaty and a domestic law.267 As regards maritime legislation, 
it could be argued that international maritime conventions ratified by China pre-
vail over Chinese domestic laws relating to shipping only in case of conflict.268 

However, this interpretation is not in compliance with practices in Chinese 
courts, which show a preference for direct application or automatic incorporation 
of international treaties. In some cases, the Supreme People’s Court has instructed 
regional courts to apply directly the provisions of international treaties. But, court 
rulings are not a source of law in the Chinese legal system; therefore, they do not 
really resolve the problem. 
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Chinese legislation tends to implement international treaty obligations through 
transformation into domestic law. For instance, Chapter II of the Maritime Code, 
which deals with maritime mortgages and liens, adopts almost directly the provi-
sions of the 1967 Convention on Maritime Liens and Mortgage. Chapter IV on 
contracts for the carriage of goods by sea adopts the provisions of the Hague-
Visby Rules with due consideration of the Hamburg Rules. Chapter V on contracts 
of carriage of passengers by sea adopts the provisions of the 1974 Athens Conven-
tion. Chapter VIII on collision at sea adopts the provisions of the 1910 Collision 
Convention. Chapter IX on salvage adopts the substantial provisions of the 1989 
International Convention on Salvage. Chapter X on limitation of liability for mari-
time claims adopts the substantial provisions of the 1976 Convention on Limita-
tion of Liability. 

In Chinese literature a prevailing argument holds that the applicability of rati-
fied international conventions could only be realized through domestic legisla-
tion.269 This corresponds to the practice of Chinese legislation and with the fact 
that, after China’s WTO accession, WTO rules must be implemented in China 
through corresponding domestic legislation.270 This raises two more questions: 
Chinese domestic legislation does not or not fully and effectively implement the 
provisions of some international conventions. This inevitably results in the non-
application of these international conventions. This results in the second question: 
How can resulting conflicts between China’s commitments in these international 
conventions and their implementation in China’s jurisdiction be resolved? The 
second question is beyond the scope of this thesis. However, the first question is 
closely related to the applicability of the UNCTAD Liner Code in the Chinese 
jurisdiction and necessitates a further analysis in relation with the sector-specific 
regulation regime for liner conferences in the following section. 

c. The UNCTAD Liner Code 
In respect of liner conferences, it is especially noteworthy to clarify the legal 
status and the applicability of the UNCTAD Liner Code in China. The UNCTAD 
Liner Code was ratified by China on 23 September 1980 and came into effect on 6 
October 1983 for the PRC. As regards the applicability of the UNCTAD Liner 
Code in China’s domestic jurisdiction, there are two points to be made. 
                                                           
269  Kong, The Consequent Implementation and the Applicability of the WTO Legislations 

(2001). For a general survey of the legal status and applicabilibty of international con-
ventions in China’s domestic jurisdiction, see Li, Chinese Legislation, International 
Conventions and International Law (1993); Li, The Legislative Effects of International 
Conventions on Chinese Domestic Jurisdiction (1993); Wang, The Applicabilibty of In-
ternational Conventions in Chinese Domestic Jurisdiction (1993); Wang, The Legal 
Status of International Conventions in Chinese Jurisdiction (1994). 

270  Cao/Wang, The Applicability of WTO Agreements in Chinese Jurisdiction (2001)。
This argument was also clearly supported by the relevant Chinese law-makers. See the 
speech “Negotiation Issues on China’s Accession to WTO” of Mr. LI Shishi at the 
Meeting of China’s International Law on 11 January 2002. Mr. LI Shishi was the dep-
uty leader of Delegation of China’s Accession to WTO, Deputy Director of the Legal 
Affair Office of the State Council. 
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The first refers to China’s reservation by the ratification of the UNCTAD Liner 
Code. One of the most important substantive provisions of the UNCTAD Liner 
Code is the cargo sharing principle of 40:40:20.271 In respect of this requirement, 
China’s ratification of the UNCTAD Liner Code was accompanied with one and 
also the only one reservation that her bilateral shipping arrangements will super-
sede the provisions of the UNCTAD Liner Code. It is a measure of China’s mari-
time self-interest that the government sees no inconsistencies in ratifying the 
UNCTAD Liner Code while continuing to follow a policy of carrying as much of 
its ocean-going foreign trade as possible in Chinese-flag ships.272 To this extent, 
the cargo sharing principle of 40:40:20 under the UNCTAD Liner Code has prac-
tically not been applied in Chinese regulation practices and will continue to re-
main inapplicable.273 However, as declared above in relation to the changes of 
China’s policy on cargo reservation,274 China did not stick to a strict enforcement 
of national cargo reservation after 1988 and officially abolished this policy in 
1996.  

The second point directly deals with the implementation of the UNCTAD Liner 
Code through Chinese domestic rules. As clarified in the preceding analysis,275 an 
international convention can be applied in China only through domestic legislation 
and enforcement. Therefore, two questions must be answered. The first question is 
whether there is a Chinese domestic statute which specifically serves to implement 
the provisions of the UNCTAD Liner Code. Up to now, there exist neither a law 
or an administrative regulation nor individual provisions in China’s maritime 
legislation, which clearly demonstrate that their legislative aim is the implementa-
tion of the UNCTAD Liner Code. Therefore, the answer to the first question is 
negative. 

The second question is whether the provisions of the UNCTAD Liner Code 
have been implemented through scattered individual provisions of several laws or 
administrative regulations. The main legal institutions of the UNCTAD Liner 
Code, such as the requirement of common or unique freight rates, cargo reserva-
tion, loyalty agreements, capacity arrangements and consultation machinery etc., 
have never been regulated in Chinese maritime legislation in a strict meaning. 
Even on the antitrust exemption of liner conferences as a principal rule accepted in 
the UNCTAD Liner Code, there is no provision in Chinese maritime legislation, 
which directly and unequivocally provides for such an antitrust exemption. In this 
sense, it is necessary to note Article 32(1) IRRIMT which requires that the agree-
ments of liner conferences which cover the trade to and from Chinese ports should 
be filed with the MOC within a certain period. This provision implies indirectly 
that liner conferences are not prohibited but permissible under the condition of 
filing by the MOC. In other words, the antitrust exemption of liner conferences is 
also accepted in China. But this is not a direct implementation of the UNCTAD 
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Liner Code, but an indirect acceptance of a general rule for liner conference ex-
emptions which were adopted around the world at that time.276 

In respect of implementation of the UNCTAD Liner Code, it should specifi-
cally refer to the definition of “agreement of liner conference” in Article 3(14) 
IRRIMT. The IRRIMT serve to implement the RIMT and Article 3 IRRIMT lays 
down the definitions of relevant terms used in the RIMT and the IRRIMT. Ac-
cording to Article 3(14) IRRIMT, “agreements of liner conferences” include all 
kinds of agreements concluded between members of a liner conference or between 
liner conferences, as defined in the UNCTAD Liner Code. This definition only 
mentions the title of the UNCTAD Liner Code, but neither repeats the wording of 
the definition of liner conferences in the UNCTAD Liner Code277 nor does it pro-
vide a further description of its own. In the meanwhile, neither in the RIMT or the 
IRRIMT nor in the Maritime Code is there any mention of the UNCTAD Liner 
Code or repetition of its provisions. To this extent, this definition can only be 
interpreted as a borrowing from the text of the UNCTAD Liner Code, but not as a 
legislative implementation. 

Further in respect of jurisdiction practices, there is as yet no judgment of Chi-
nese courts which deals with the issue of competition regulation of liner confer-
ences. A possible interpretation from the perspective of judicial practice also can-
not help to clarify the applicability of the UNCTAD Liner Code. As a whole, it 
should consequently be correct to argue that the UNCTAD Liner Code does not 
constitute a legal source applicable for the regulation of liner conferences in 
China, although China has ratified this international convention and obviously 
deviated from her previous reservation on cargo sharing. 

C. Conclusion 

The development of maritime policy shall be understood under the political and 
economical background. The EC was established as a supranational organisation 
of Member States. In respect of the traditional “self-regulation” in maritime indus-
try and the strong political requirement of Member States for regulation reserva-
tion, the development of the common policy in maritime transport has seen a 
transformation from separation to concentration since the competence of the 
Community in this field was confirmed. Nevertheless, the common industry policy 
shall comply with the fundamental economic order of the Community, namely the 
market economy on the basis of private ownership, which is held to be the eco-
nomic constitution of the EC. In contrast, the maritime policy of China originated 
in her socialist planned economy and was characterised by high concentration. 
The development of maritime policy after the introduction of the reform policy 
and during the transformation towards the “socialist market economy” shows the 
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orientation of liberalisation policy which has led to a gradual deregulation and 
more freedom of competition both for the domestic and international markets. 
However, the “national maritime fleets” still enjoy privileges, because the socialist 
market economy has and shall maintain the same principles of the economic order 
prevailing under the previous planned economy, namely State ownership and the 
market dominance of SOEs.  

The relation between industry policy and competition policy as well as the 
choice of regulation regime should be taken into consideration. The common pol-
icy of maritime transport is part of the Community industry policy and shall serve 
to contribute to the realization of the fundamental aims of the EC, especially to 
build up a system ensuring that competition in the common market is not dis-
torted. Under this requirement, the European law-makers prefer pro-competition 
policy instead of protectionism. This could be shown especially in the review of 
Regulation 4056/86 and the pioneering advance in regulation of liner conferences 
by repealing the antitrust exemption. The competition policy of China could find 
its origin after the economic reform at the end of the 1970s. Under the socialist 
economic order in China, the competition policy applies as an instrument for im-
plementation of certain national industry policy, but not on the contrary. In spite 
of the measures of gradual liberalisation in the domestic and international mari-
time transport markets, the Chinese authorities lack the experience of competition 
regulation in the sense of free market competition and prefer the function of the 
administrative control through SOEs. Particularly in respect of international liner 
shipping market, the “national champion” stands in the focus of Chinese maritime 
policy, but not an effective competition regime. 



Chapter II: General and Sector-Specific 
Competition Rules in Force 

A. Community Competition Rules in Maritime Transport  
and Regulation 4056/86 

Competition rules and transport policy are essential parts of the EC Treaty.1 Arti-
cle 3(1)(f) and (g) EC states that: 

“[f]or the purpose set out in Article 2, the activities of the Community shall include, 
as provided in this Treaty and in accordance with the timetable set out therein: 

 … 
 (f) a common policy in the sphere of transport; 
 (g) a system ensuring that competition in the internal market is not distorted;” 

The rules on transport are contained in Title V of Part Three of the EC Treaty, of 
which Article 80(2) EC (ex Article 84(2)) is relevant for maritime transport, while 
Community competition rules are laid down in Title VI of Part Three of the EC 
Treaty, primarily Articles 81 and 82 EC (ex Articles 85 and 86).2 Now it is gener-
ally accepted that Community competition rules, i.e. principally Articles 81 and 82 
EC, apply in general to all economic sectors with a narrow exception such as for 
agriculture and for certain fields of transport.3 However, during the initial devel-
opment stage of the EC, there was no certain answer to the question whether the 
Community transport rules, especially Article 80(2) EC, allowed for the applica-
tion of other general Treaty provisions, in particular Community competition 
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rules, to the maritime transport sector.4 This question was characterised by the 
politicization of Community competition rules and finally settled by Community 
case law.  

I. Politicization of Community Competition Rules in Maritime  
   Transport 

In respect of the politicization of Community competition rules in the maritime 
transport sector, two aspects should be taken into account: (1) the political will-
ingness and concessions of the Member States during the development of a com-
mon policy in maritime transport; and (2) the Commission’s efforts to formulate 
the competition policy and legislation on maritime transport. 

As mentioned above,5 the politicization of Community law in the maritime in-
dustry as part of the transport sector occurred at the very beginning of the EC 
Treaty in 1957, since the maritime transport sector gained no policy importance 
until after the accession of the United Kingdom, Ireland and Denmark in 1973.6 
The strong demand and influence of political reservation of the Member States on 
the transport policy based on the so-called “theory of distinctive feature of the 
transport sector”7 caused the lengthy lack of consensus on the common transport 
policy, especially on the maritime transport policy. This led also to the uncertainty 
of the direct application of Community competition rules to maritime transport, 
since the Member States then emphasized to control the main competitive aspects 
of transport markets such as the access, prices and the capacity in order to indi-
rectly support national carriers and protect them from international competition.8 

It is convincingly argued that the Commission’s efforts to formulate the compe-
tition policy in the maritime transport sector till the adoption of Regulation 
4056/86 were centred upon the recovery at all costs of the powers lost in 1962 
after the adoption of the Council Regulation 141.9 In order to recover from the 
Council powers for active implementation of competition regulation, the Commis-
sion made a number of fundamental concessions to the maritime authorities of the 
Member States. One of the most important concessions was the authorization of 
the block exemption for liner conferences. The lack of critical analysis of the ac-
tivities of traditional liner conferences, both in view of competition law and em-
pirical study, might result from the Commission’s perception that the results of 
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negotiations with the Council were inevitable as to the wishes of the Commission 
to obtain powers of control and sanctions as soon as possible.10 The Commission 
did not have the opportunity to start from scratch and to reconsider what would be 
the best system to implement Community competition rules in maritime transport, 
but gave legal form to the liner conference system’s status quo which had been 
already accepted in the 1979 Brussels Package. To this extent, both the substance 
and the form of Regulation 4056/86 are defective.11 

II. Regulation 17 and Regulation 141 

The politicization of Community competition rules, which led to the prolonged 
lack of a common transport policy and the unsettled competition policy,12 had also 
an influence on the procedural provisions of Community competition rules, pri-
marily on the legislation of Regulation 17 and Regulation 141. 

Regulation 17 was adopted by the Council in February 1962 and laid down the 
fundamental and detailed rules for the implementation of Articles 81 and 82 EC. 
However, the adoption of Regulation 17 did not settle the dispute over the general 
application of Community law. Therefore, in November 1962, the Council 
adopted Regulation 14113 which excluded the application of Regulation 17 to 
“agreements, decisions or concerted practices in the transport sector which have as 
their object or effect the fixing of transport rates and conditions, the limitation or 
control of the supply of transport or the sharing of transport markets”14 and to “the 
abuse of a dominant position, within the meaning of Article 82 EC, within the 
transport market”.15 These provisions mainly reflected the intention of the then 
European legislator to exempt the application of the primary Community competi-
tion rules in their entirety to the transport industry including the maritime transport 
sector.16 Taking into account the “distinctive features of transport sector”, the 

                                                           
10  Ortiz Blanco/Van Houtte, EC Competition Law in the Transport Sector (1996), p. 256. 
11  Ibid. 
12  Basedow, in: Immenga/Mestmäcker, EG-Wettbewerbsrecht Kommentar (2007), Ver-

kehr; A., p. 1482, Rn. 2. 
13  Council Regulation (EEC) No. 141 of 26 November 1962 exempting transport from the 

application of Council Regulation No. 17, O.J. 1962 124/2751. For a detailed survey of 
Regulation 141, see Ortiz Blanco/Van Houtte, EC Competition Law in the Transport 
Sector (1996), p. 52 ff. 

14  This provision matched the restriction practices mentioned in Article 81(1)(a) to (c) EC. 
To this extent, it should be argued that the exemption of application of Regulation 17, 
which Regulation 141 provided for, did not cover the restrictions laid down in Article 
81(1)(d) and (e) EC. See Negenman, in: Schröter/Jakob/Mederer, Kommentar zum Eu-
ropäischen Wettbewerbsrecht (2003), p. 1150 Rn. 22; Dinger, The Future of Liner Con-
ferences in Europe (2004), p. 56. 

15  Article 1 of Regulation 141. 
16  This interpretation was supported by the preamble of Regulation 141. See Negenman, 

in: Schröter/Jakob/Mederer, Kommentar zum Europäischen Wettbewerbsrecht (2003), 
p. 1150 Rn. 22 w.f.r. in Fn. 41. 



60      Chapter II: General and Sector-Specific Competition Rules in Force 

competition rules governing this sector should be different from those laid down 
for other sectors of the economy, i.e. the general Community competition rules.17 
Unlike transport by rail, road and inland waterway, which could envisage the 
competition legislation within a foreseeable period, there was no time limit fixed 
for the sectors of maritime and air transport.18 

III. Development by Community Case Law 

The first judicial effort to settle the dispute over the general applicability of Com-
munity law was made by the ECJ in French Merchant Seamen.19 The Commission 
considered that the French legal provisions on the manning of sea-going vessels 
were incompatible with Article 39 EC (ex Article 48) and Regulation 1612/6820 
insofar as they inhibited the free movement of workers within the Community.21 
The question whether the primary Community law should apply to the transport 
sector, including maritime transport, was put forward for the first time before the 
ECJ. In its ruling the ECJ stated that the “fundamental rules of the Treaty” are 
applicable to the transport sector in general and hereby also to the maritime trans-
port sector. The ECJ examined the place of Title V of Part Three of the EC Treaty 
in the general system of the Treaty and the place of Article 80(2) EC (ex Article 
84(2)) within Title V, and declared that the primary Community rules are of such 
paramount importance that their application may be precluded or restricted “only 
as a result of express provision in the Treaty”.22 In view of Article 70 EC (ex Arti-
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19  ECJ 4 April 1974, case 167/73 (Commission v. French Republic, “French Merchant 
Seamen”), [1974] E.C.R. 359. For an overview of this case, see Ortiz Blanco/Van 
Houtte, EC Competition Law in the Transport Sector (1996), p. 39 ff. 

20  Council Regulation (EEC) No. 1612/68 of 15 October 1968 on freedom of movement 
for workers within the Community, O.J. 1968 L 257/2. 

21  ECJ 4 April 1974, case 167/73 (Commission v. French Republic, “French Merchant 
Seamen”), [1974] E.C.R. 359, paras. 4 and 5. 

22  Ibid., paras. 17 to 22. Such an express provision was done only in the field of agricul-
ture. Under Article 36 EC (ex Article 42), the competition rules apply “only to the ex-
tent determined by the Council within the framework of Article 37(2) and (3) EC (ex 
Article 43(2) and (3)) and in accordance with the procedure laid down therein, account 
being taken of the objective set of in Article 33 EC (ex Article 39)”. Such a restriction 
does not exist in the provisions on transport in Title V of Part Three of the EC Treaty, 
even though these provisions, namely Articles 70 to 80 EC, provide for a special policy 
on transport, which has the “distinctive features” in accordance with Article 71(1) EC. 
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cle 74) in conjunction with Articles 2 and 3 EC, the ECJ emphasized that the fun-
damental rules of the Treaty applicable to the whole complex of economic activity 
are of prime importance.23 Therefore, the provisions relating to the common trans-
port policy should not restrict the application of the primary Community rules to 
the transport sector, but implement and comply with them.24 Finally, the ECJ held 
that although the rules on transport in Title V of Part Three of the EC Treaty (ex 
Title IV of Part Two) are not applicable to sea and air transport until the Council 
has decided otherwise, the primary Community rules shall apply to sea and air 
transport as well as to any other means of transport.25 

In response to the ECJ ruling in French Merchant Seamen, another question 
arose as to whether Community competition rules could be categorized as the 
“fundamental and general rules of the Treaty” and applicable to the transport sec-
tor. This question was not answered until 1986 in Nouvelles Frontières.26 In this 
case the ECJ confirmed its ruling in French Merchant Seamen27 and stated that the 
economic sectors could be excluded from the competition rules only by an express 
provision in the Treaty.28 The ECJ declared that the competition rules constitute 
part of the general rules of the Treaty and are applicable to transport.29 The case of 
Nouvelles Frontières dealt with the application of Community competition rules to 
air transport, with which the sector of sea transport together constitutes the main 
content of Article 80(2) EC. Therefore, the general rules of the EC Treaty, espe-
cially the primary Community competition rules are also applicable to maritime 
transport.30 

However, the above ECJ rulings had at first little practical effects on maritime 
transport, inter alia liner conferences, since neither Regulation 17 nor Regulation 

                                                           
See Basedow, in: Immenga/Mestmäcker, EG-Wettbewerbsrecht Kommentar (2007), 
Verkehr; A., p. 1482, Rn. 1. 

23  ECJ 4 April 1974, case 167/73 (Commission v. French Republic, “French Merchant 
Seamen”), [1974] E.C.R. 359, para. 24. 

24  Ibid, para. 25. 
25  Ibid., para. 32. 
26  ECJ 30 April 1986, joined cases 209 to 213/84 (Ministére Publique v. Lucas Asjes and 

Others, “Nouvelles Frontières”), [1986] E.C.R. 1425. 
27  For more details see Basedow, in: Immenga/Mestmäcker, EG-Wettbewerbsrecht Kom-

mentar (2007), Verkehr; A., p. 1483, Rn. 3. 
28  ECJ 30 April 1986, joined cases 209 to 213/84 (Ministére Publique v. Lucas Asjes and 

Others, “Nouvelles Frontières”), [1986] E.C.R. 1425, para. 40. 
29  Ibid., para. 42. See also Erdmenger, in: von der Groeben/Thiesing/Ehlermann, Kom-

mentar zum EU-/EG-Vertrag, Article 80 EG, p. 1975, Rn. 21 et seq.; Rabe, Wettbe-
werbs- und Seeschiffartspolitik der EG (1994), p. 1; Werner, Eine Wettbewerbsverord-
nung für den Seeverkehr (1987), p. 797. 

30  Erdmenger, in: von der Groeben/Thiesing/Ehlermann, Kommentar zum EU-/EG-
Vertrag, Article 80 EG, p. 1975, Rn. 21 et seq.; Rabe, Wettbewerbs- und Seeschif-
fartspolitik der EG (1994), p. 1; Werner, Eine Wettbewerbsverordnung für den Seever-
kehr (1987), p. 797. 
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1017/6831 provided for procedural rules for the application of Articles 81 and 82 
EC to maritime transport. At that time there were no available sector-specific 
procedural provisions concerning the direct application of Articles 81 and 82 EC 
to maritime transport. Therefore, the Commission did not make any concrete deci-
sions on competition issues in the field of maritime transport immediately after the 
above ECJ rulings and directly in line with them.32 This lack was finally remedied 
by Regulation 4056/86 with more detailed secondary procedural rules for the 
application of Community competition rules to maritime transport.  

IV. Regulation 4056/86: Incompatibility with the EC Treaty from  
      the Legislative Point of View 

As stated above, one of the essential backgrounds for the adoption of Regulation 
4056/86 is the legal declaration that the primary Community competition rules are 
applicable to the maritime transport sector. Therefore, the primary Community 
competition rules, principally Articles 81 and 82 EC, constitute the standard for a 
correct interpretation of Regulation 4056/86. 33  However, Regulation 4056/86 
grants the block exemption to anti-competitive practices of liner conferences 
without any time limit, which constitutes a unique treatment of the maritime 
transport sector.34 Therefore, it is necessary to analyze the compatibility of Regu-
lation 4056/86 with the EC Treaty, especially with Community competition 
rules.35 Here is only a brief examination from the legislative point of view. A de-
tailed analysis can be found in Chapter VI A. I. 

One legal basis of Regulation 4056/86 is Article 83 EC (ex Article 87),36 which 
require that appropriate regulations or directives shall be laid down by the Council 
to give effect to the principles set out in Articles 81 and 82 EC. Correspondingly, 

                                                           
31  Council Regulation (EEC) No. 1017/68 of 19 July 1968 applying rules of competition 

to transport by rail, road and inland waterway, O.J. 1968 L 175/1. For a detailed survey 
of Regulation 1017/68, see Ortiz Blanco/Van Houtte, EC Competition Law in the 
Transport Sector (1996), p. 59 ff. 

32  Another possibility, to use Article 85(2) EC (ex Article 89(2)) as legal basis against 
restriction practices, was not either utilized by the Commission. See Werner, Eine 
Wettbewerbsverordnung für den Seeverkehr (1987), p. 797 ff. 

33  Lang, Current Issues in EC Maritime Competition Law (1993), p. 406; Dinger, The 
Future of Liner Conferences in Europe (2004), p. 95. For a critical opinion, see Kröger, 
Current Issues in EC Maritime Competition Law (1993), p. 426. 

34  Basedow, in: Immenga/Mestmäcker, EG-Wettbewerbsrecht Kommentar (2007), 
Verkehr; C., p. 1546, Rn. 35; also Cf. Dinger, The Future of Liner Conferences in 
Europe (2004), p. 95; Faull, Competition Policy in the Maritime Field (1995), p. 5. 

35  For a general review on the incompatibility of Regulation 4056/86 with Article 81(1) 
EC from the very beginning, see Jacobs, Zur Vereinbarkeit von Kartellabsprachen der 
internationalen Linienschiffahrt mit Artikel 85 EWG-Vertrag (1991), p. 55 ff. 

36  The first sentence of the Preamble of Regulation 4056/86 in comparison with Article 
83(1) EC. See also Negenman, in: Schröter/Jakob/Mederer, Kommentar zum Europäi-
schen Wettbewerbsrecht (2003), p. 1171, Rn. 68. 
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two points are to be respected with regard to the provisions contained in such 
regulations:37 

The regulations or directives … shall be designed in particular: 
(a) to ensure compliance with the prohibitions laid down in Article 81(1) and in Ar-

ticle 82 by making provision for fines and periodic penalty payments; 
(b) to lay down detailed rules for the application of Article 81(3), taking into ac-

count the need to ensure effective supervision on the one hand, and to simplify 
administration to the greatest possible extent on the other; 

However, Regulation 4056/86 grants the block exemption to the very forms of 
anti-competitive practices of liner conferences, such as price fixing, capacity ar-
rangements, loyalty agreements, which are the so-called “hard core cartels” and in 
principle fall within the infringement scope of Article 81 EC.38 The legalization of 
the liner conference block exemption by Regulation 4056/86 allows for the fun-
damental infringement of Community competition rules and gave rise to serious 
doubt as to whether Regulation 4056/86 could fulfil the aim of Article 83 EC and 
comply with it.39 

Another legal basis of Regulation 4056/86 is Article 80(2) EC (ex Article 
84(2)), which allows the Council to “decide whether, to what extent and by what 
procedure appropriate provisions may be laid down for sea and air transport”.40 
However, it is questionable whether Article 80(2) EC could restrict the application 
of the primary Community competition rules and in this way support the legaliza-
tion of the block exemption for liner conferences.41 As to the relation between 
Article 80(2) EC and Articles 81 and 82 EC, in French Merchant Seamen, the ECJ 
held the following opinion, which was also confirmed in Nouvelles Frontières.42 

                                                           
37  For a detailed survey of the relation between Article 83 EC and Articles 81 and 82 EC, 

see Ortiz Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 157 ff. 
38  See Basedow, in: Immenga/Mestmäcker, EG-Wettbewerbsrecht Kommentar (2007), 

Verkehr; C., p. 1546, Rn. 35. 
39  Ortiz Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 158; Basedow, 

in: Immenga/Mestmäcker, EG-Wettbewerbsrecht Kommentar (2007), Verkehr; C., p. 
1546, Rn. 35. 

40  The first Sentence of the Preamble of Regulation 4056/86 in comparison with Article 
80(2) EC. For more details, see Ortiz Blanco, Shipping Conferences under EC Antitrust 
Law (2007), p. 158; Negenman, in: Schröter/Jakob/Mederer, Kommentar zum Eu-
ropäischen Wettbewerbsrecht (2003), p. 1171 Rn. 68; Basedow, in: Immenga/ 
Mestmäcker, EG-Wettbewerbsrecht Kommentar (2007), Verkehr; C., Rn. 63; Werner, 
Eine Wettbewerbsverordnung für den Seeverkehr (1987), p. 799. 

41  Basedow, in: Immenga/Mestmäcker, EG-Wettbewerbsrecht Kommentar (2007), Ver-
kehr; C., p. 1547, Rn. 36. 

42  ECJ 30 April 1986, joined cases 209 to 213/84 (Ministére Publique v. Lucas Asjes and 
Others, “Nouvelles Frontières”), [1986] E.C.R. 1425, para. 44. 
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Whilst under Article 84(2) (now Article 80(2) EC), therefore, sea and air transport, so 
long as the Council has not decided otherwise, is excluded from the rules of Title IV 
of Part Two of the Treaty (now Title V of Part Three of the EC Treaty) relating to the 
common transport policy, it remains, on the same basis as the other modes of trans-
port, subject to the general rules of the Treaty.43 

Therefore, Article 80(2) EC simply restricts the application of the provisions con-
tained in Title V of Part Three of the EC Treaty to the sectors of sea and air trans-
port. It cannot, however, exclude the application of the general rules of the EC 
Treaty, particularly the primary Community competition rules, to sea and air 
transport.44 

In conclusion, neither Article 83 EC nor Article 80(2) EC could provide suffi-
cient legal basis for the block exemption laid down in Regulation 4056/86,45 
which, from the legislative point of view, lead to the incompatibility of Regulation 
4056/86 with the primary Community competition rules. 

B. General and Sector-Specific Competition Rules in  
     Maritime Transport in China 

I. Regime of Competition Regulation in Maritime Transport 

1. Critique of Maritime Legislation in China 
As concluded from the above overview of China’s maritime policy and legislation, 
Chinese legislation pursues a gradual and continuous policy in favour of market 
opening and competition. It endeavours to accelerate legislation on maritime 
transport and to strengthen its enforcement under the motto of establishing a so-
cialist constitutional state ruled by law. However, the goal of a complete legal 
framework for administration and regulation in the maritime transport sector has 
not been reached. Present legislation is widely scattered and far from systematic.46 
As regards types of legislation, there are several laws within the meaning of the 

                                                           
43  ECJ 4 April 1974, case 167/73 (Commission v. French Republic, “French Merchant 

Seamen”), [1974] E.C.R. 359, para. 32. 
44  Ibid., paras. 30–32; ECJ 30 April 1986, joined cases 209 to 213/84 (Ministére Publique 

v. Lucas Asjes and Others, “Nouvelles Frontières”), [1986] E.C.R. 1425, paras. 42–45. 
See also Ortiz Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 159 
ff.; Townley, The Liner Shipping Block Exemptions in European Law (2004), p. 113; 
Erdmenger, in: von der Groeben/Thiesing/Ehlermann, Kommentar zum EU-/EG-
Vertrag, Article 80 EG, p. 1975, Rn. 23. 

45  Basedow, in: Immenga/Mestmäcker, EG-Wettbewerbsrecht Kommentar (2007), Ver-
kehr; C., p. 1547, Rn. 37. See also Negenman, in: Schröter/Jakob/Mederer, Kommentar 
zum Europäischen Wettbewerbsrecht (2003), p. 1174, Rn. 76; Dinger, The Future of 
Liner Conferences in Europe (2004), p. 139 ff. 

46  For more details, see Ma, China’s International Maritime Policy and Shipping Legisla-
tion (2003), p. 11 ff. 
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Legislation Law, many administrative regulations adopted by the State Council, 
and numerous administrative rules and notices issued and enforced by the MOC 
alone or in cooperation with other ministries or commissions. These statutes are 
often contradictory, and such conflicts usually cannot simply be resolved by con-
sidering the status of the conflicting statutes in the legal hierarchy.47 

Especially in respect of competition regulation of liner conferences, which is 
the central topic of this thesis, a regime of competition regulation of liner confer-
ences, including both general and specific competition rules, must be clarified, 
before an analysis from the perspective of competition law can be carried out. 
Therefore, it is necessary to identify the specific competition rules which apply in 
the maritime market, primarily to liner conferences. Then the general competition 
rules in force must be analyzed to clarify their applicability to the specific issue of 
liner conferences. 

2. Competition Regulation relating to Liner Conferences 
The main competition provisions on liner conferences are given in the RIMT and 
the IRRIMT. A further relevant legal document is the Notice on Strengthening 
Supervision on Liner Conferences and Freight Discussion Agreements48 (MOC-
Notice 2007) issued by the MOC on 12 March 2007. The MOC-Notice 2007 was 
the result of the four-year investigation of the MOC in the Terminal Handling 
Charges (THC) case.49 In the following, a brief introduction of the relevant provi-
sions will be given, so as to give an image of the sector-specific regulation regime 
on liner conferences. 

a. RIMT 
The RIMT has no special provisions on competition with regard to liner confer-
ences. But the few relevant articles cover both substantive and procedural provi-
sions on liner shipping. The substantive provisions are Articles 22, 24 and 27 
RIMT. The procedural provisions mainly refer to administrative investigation and 
settlement in Chapter V of the RIMT. 

The RIMT does not directly refer to the question whether or not an exemption 
of liner conferences from general competition rules is allowed, but states in Arti-
cle 22 RIMT: 

“Photocopies of liner conference agreements, service operational agreements and 
freight rate agreements concluded between international shipping operators engaged 
in international liner shipping services in which Chinese ports are involved shall be 
filed with the competent communications department of the State Council within 15 
days from the date of conclusion of such agreements.” 

                                                           
47  Ma, China’s International Maritime Policy and Shipping Legislation (2003), p. 12 ff. 
48  Notice on Strengthening Supervision on Liner Conferences and Freight Discussion 

Agreements [关于加强对班轮公会和运价协议组织监管的公告], Doc. No. MOC 
10/2007, issued by the MOC on 12 March 2007. 

49  For more details see below Chapter V B. I. 
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A further provision relating to competition is Article 24 RIMT which mainly re-
fers to mergers and acquisitions between international shipping operators. Article 
24(1) RIMT requires that agreements on mergers or acquisitions among interna-
tional shipping operators shall be submitted for examination and approval to the 
MOC. Further substantive and procedural provisions on this regulatory examina-
tion and approval are given in Article 24(2) RIMT.50 

Article 27 RIMT is the main substantive competition provision which directly 
refers to anti-competitive practices in the field of shipping transportation services. 
According to Article 27 RIMT, four categories of practices are prohibited: 

1) offering lower than normal freight tariffs, i.e. tariffs below a reasonable stan-
dard, thus obstructing fair competition; 

2) offering carriers secret commissions not listed in the accounts in order to ob-
tain cargo; 

3) abusing their advantageous positions and causing damage to other trading 
parties by discriminatory pricing or other restrictive conditions; 

4) other conduct that causes harm to the other trading party or to the market order 
of international maritime transport. 

It is one of the legislative improvements achieved by the RIMT that to deal with 
anti-competitive practices, it establishes certain procedural provisions for adminis-
trative investigation and settlement. These procedural provisions are set out in 
Chapter V under the title “Investigation and Settlement” (Articles 35 to 41 RIMT). 
Chapter V of the RIMT provides a framework of investigation and decision pro-
cedures and covers the general aspects including the conditions for the start of an 
investigation, the responsible authorities, the investigation committee, the scope of 
investigation, the rights and obligations of persons under investigation, the protec-
tion of business secrets, the criteria of competition assessment and the hearing. 
However, Chapter V of the RIMT does not provide for concrete and detailed rules 
for implementation of these procedural provisions. This defect is partially repaired 
by Chapter V of the IRRIMT which is also titled “Investigation and Settlement”. 

b. IRRIMT 
The IRRIMT implement the RIMT with more concrete and detailed provisions. 
This concerns also the competition provisions under the RIMT and the IRRIMT. 
Article 32 IRRIMT refers to Article 22 RIMT and further provides for the formal-
ity and content of the filing referred to. Liner conference agreements (Article 
32(1) IRRIMT) must be filed by the representative of a liner conference on behalf 

                                                           
50  According to Article 24(2) RIMT, the State Council department responsible for com-

munications shall, within 60 days from the date of receiving merger or takeover agree-
ments submitted by operators of international vessel transport, conduct an assessment 
on the basis of the State policies regarding the development of international maritime 
transport as well as competition in the international maritime transport market, make a 
decision as to whether or not to approve the merger or takeover, and notify in written 
form the said operators of international vessel transport. 
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of all its members engaging in maritime transport involving Chinese ports. A 
name list of the conference members must be attached.51 

Supplementing Article 24 RIMT, Article 33 IRRIMT clarifies the scope of the 
international shipping operators mentioned in Article 24 RIMT: mergers and ac-
quisitions subject to the examination and approval of the MOC can be those be-
tween two or more Chinese international shipping operators, on one side, or those 
between Chinese and foreign international shipping operators on the other side. 

A further competition provision in the IRRIMT is Article 38 IRRIMT which 
repeats the substantive content of Article 27 RIMT but extends the scope of the 
subjects which are no longer limited to international shipping operators and non-
vessel operators as provided in Article 27 RIMT, but include also international 
shipping agency operators, international vessel management operators, interna-
tional maritime transport cargo storage business operators and international mari-
time transport container depot and stacking yard business operators. 

Like the RIMT, the IRRIMT also contain a Chapter V with the title “Investiga-
tion and Settlement” (Articles 52 to 60 IRRIMT). The nine articles of Chapter V 
of the IRRIMT give concrete and detailed provisions to clarify and implement the 
procedural rules in Chapter V of the RIMT. The most important improvement in 
Chapter V of the IRRIMT is the precise interpretation of the criteria for competi-
tion assessment by the investigating body.52 Although Articles 55 and 56 IRRIMT 
are included in the procedural provisions, they provide further assessment criteria 
as a basis for the substantive competition rules in Article 27 RIMT as well as 
Article 38 IRRIMT. In this way, assessment by the responsible authority can be 
carried out with greater legal certainty and predictability. 

c. MOC-Notice 2007 
The MOC-Notice 2007 only contains six articles. It repeats and emphasizes the 
filing required by the RIMT and the IRRIMT. Article 2 of the MOC-Notice 2007 
requires that liner conferences establish liaison offices and representatives within 
Chinese territory and carry out filing formalities by the MOC. Articles 4 to 6 and 
the attachment of the MOC-Notice 2007 provide for detailed rules on the filing 
requirements for liner conferences. 

Notably, Article 1 of the MOC-Notice 2007 generally prohibits infringement of 
fair competition on the international shipping market and demonstrates the legal 
principles to which liner conferences shall be subjected. Three sets of legal rules 
are mentioned here: 1) the RIMT, 2) related Chinese laws, rules and regulations, 
and 3) the UNCTAD Liner Code. As shown above, direct applicability of the 
UNCTAD Liner Code in China is excluded, although the Chinese government has 
ratified this international convention almost twenty years ago. The “related Chi-
nese laws, rules and regulations” referred to here are not defined further. There-
fore, it must be said that the ideas of the MOC on the legal basis for regulation of 

                                                           
51  Article 32(2) IRRIMT refers to service operational agreements and freight rate agree-

ments and requires that the related filing shall be carried out by the international ship-
ping operators engaging in such agreements respectively. 

52  See Articles 55 and 56 IRRIMT. 



68      Chapter II: General and Sector-Specific Competition Rules in Force 

liner conferences are rather doubtful. This is evidenced by the actual investigation 
and decision of the MOC in the THC case.53  

A valuable improvement in the MOC-Notice 2007 is Article 3 which for the 
first time definitely requires effective consultation between liner conferences and 
shippers or association of shippers within Chinese territory.  

II. Applicability of General Competition Rules 

1. Competition Legislation: General Overview 
China’s attitude towards competition has undergone a gradual but undeniable 
reversal since the founding of the PRC in 1949. 54  Although the term “anti-
monopoly” seldom appears in Chinese laws and regulations, China began to ad-
dress the need to safeguard market competition at an early stage of the reform 
period.55 

The Interim Provisions for the Promotion and Protection of Competition in the 
Socialist Economy,56 issued by the State Council in 1980, constituted the first 
legislative attempt to combat monopolies, including government monopolies.57 
These Interim Provisions provided that “[i]n economic activities, apart from prod-
ucts which are to be exclusively traded by departments or units designated by the 
State, no other products may be monopolized or traded in exclusively.”58 “[I]n 
competition, efforts must be made to break regional blockades and departmental 
divisions. No region or department may blockade the market or prohibit the sale of 
commodities originating in other regions or department. …In order to carry out 

                                                           
53  For more details see below Chapter VI B. I. 
54  Jung/Hao, The New Economic Constitution in China (2003), p. 110. 
55  Neumann/Guo, The Slow Boat to Antitrust Law in China (2003), p. 19. In the past, the 

prevalent ideology of socialism labelled competition as the crux of capitalism’s inferi-
ority. Competition was thus not only irrelevant to the economic reality but also inher-
ently condemned by enshrined communist ideology. With the marketization of the Chi-
nese economy, the policy makers displayed a modified interest in competition: it was 
no longer considered to be unique to capitalism, but could “stimulate the economy and 
benefit socialism”. At the same time, however, it was stressed that “competition be-
tween socialist enterprises” was “fundamentally different from that under capitalism”. 
See Jung/Hao, The New Economic Constitution in China (2003), p. 111. Cf. also Au, 
Das Wettbewerbsrecht der VR China (2004), p. 39 ff. See also Jin/Luo, Competition 
Law in China (2002), p 4 ff. 

56  Interim Provisions for the Promotion and Protection of Competition in the Socialist 
Economy [关于开展和保护社会主义的竞争的暂行规定], promulgated by the State 
Council on 17 October 1980 and abolished on 6 October 2001. 

57  Wang, The Prospect of Antimonopoly Legislation in China (2002), p. 216. For a gene-
ral overview of the Interim Provisions, see Münzel, Neues chinesisches Vertrags- und 
Wettbewerbsrecht (1981); Münzel, Kartellrecht in China (1988), p. 168 ff.; Shao, Un-
ternehmensgruppen und Zusammenschlußkontrolle in China (1996), p. 57 f. 

58  Article 3 of the Interim Provisions for the Promotion and Protection of Competition in 
the Socialist Economy. 
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competition, the departments in charge of industry, transportation, and trade must 
revise provisions of the existing rules and regulations which obstruct competi-
tion.”59 These Interim Provisions also authorized the relevant regions and depart-
ments to adopt implementation measures in accordance with the spirit of the In-
terim Provisions that would ensure the smooth functioning of competition. 60 
However, while these Interim Provisions emphasized competition, they stressed 
that “[c]ompetition between socialist enterprises is fundamentally different from 
that under capitalism. Competition under socialism is based on the common own-
ership of product resources and serves the socialist economy under the guidance of 
the state plan.”61 Moreover, these Interim Provisions were mainly just slogans 
rather than concrete provisions that could have been applied by judges handling 
competition cases.62  

Since the adoption of the Interim Provisions for the Promotion and Protection 
of Competition in the Socialist Economy, legislation on competition has acceler-
ated. A number of statutes directly relating to competition and many individual 
provisions in other enactments have been adopted. Before the AML was adopted 
by the Standing Committee of the NPC on 30 August 2007, the most important 
competition statutes were the Law Against Unfair Competition63 (LAUC), the 
Pricing Law64 and the Provisional Regulation on Curbing of Pricing Monopolies65 
(PRCPM) as well as the Rules on Mergers and Acquisitions of Domestic Enter-
prises by Foreign Investors.66 Together with other basic laws such as the General 
Principles of Civil Law, the Criminal Code,67 the Trademark Law,68 the Product 

                                                           
59  Article 6 of the Interim Provisions for the Promotion and Protection of Competition in 

the Socialist Economy. 
60  Article 10 of the Interim Provisions for the Promotion and Protection of Competition in 

the Socialist Economy. 
61  The 2nd Sentence of the Preamble of the Interim Provisions for the Promotion and Pro-

tection of Competition in the Socialist Economy. 
62  Jin/Luo, Competition Law in China (2002), p. 6. 
63  Law Against Unfair Competition [反不正当竞争法], adopted at the 3rd Session of the 

Standing Committee of the 8th NPC on 2 September 1993 and effective on the same 
date. 

64  Pricing Law [价格法], adopted at the 29th Session of the Standing Committee of the 8th 
NPC on 29 December 1997 and effective as of 1 May 1998. 

65  Provisional Regulations on Curbing of Pricing Monopolies [制止价格垄断行为暂行 
规定], issued by the National Development and Reform Commission on 18 June 2003 
and effective on 1 November 2003. 

66  Rules on Mergers and Acquisitions of Domestic Enterprises by Foreign Investors [关于 
外国投资者并购境内企业的规定], jointly issued by six ministries together (including 
Ministry of Commerce, State Asset Supervision and Administration Commission, 
China Securities Regulatory Commission, State Administration of Taxation, State Ad-
ministration for Industry and Commerce, State Administration of Foreign Exchange) on 
8 August 2006 and effective as of 8 September 2006. 

67  Criminal Code [刑法], adopted at the 2nd Session of the 5th NPC on 1 July 1979 and 
effective as of 1 January 1980. In 1997, 1999, 2001, 2002, 2005 and 2006, Criminal 
Code was revised and amended six times. 
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Quality Law,69 the Advertisement Law70 and the Bidding Law,71  these widely 
scattered competition rules formed some general principles,72 and built a frame-
work, of competition law.73 

Apart from the newly adopted AML which will not come into effect until 1 
August 2008, existing Chinese competition legislation consists of four groups of 
rules. First, competition regulations prohibiting restrictive agreements, such as the 
LAUC, the Pricing Law, the PRCPM and the Bidding Law.74 Second, regulations 
on merger control. In this field, beside a wide range of normative documents is-
sued by the State Council or by ministries but not in the legislative procedures 
provided for in the Legislation Law,75 the most important legal enactment was the 

                                                           
68  Trademark Law [商标法], adopted at the 24th Session of the Standing Committee of the 

5th NPC on 23 August 1982 and effective as of 1 March 1983. In 1982, 1993 and 2001, 
the Trademark Law was revised and amended three times. 

69  Product Quality Law [产品质量法], adopted at the 30th Session of the Standing Com-
mittee of the 7th NPC on 22 February 1993, effective as of 1 September 1993 and 
amended in 2000. 

70  Advertisement Law [广告法], adopted at the 10th Session of the Standing Committee of 
the 8th NPC on 27 October 1994 and effective as of 1 February 1995. 

71  Bidding Law [招标投标法], adopted at the 11th Session of the Standing Committee of 
the 9th NPC on 30 August 1999 and effective as of 1 January 2000. 

72  For example, Article 4 of the General Principles of Civil Law provides that “[i]n civil 
activities, the principles of voluntariness, fairness, making compensation for equal 
value, honesty and credibility shall be observed.” Through this provision the basic prin-
ciple of market competition was established at the first time in the form of law. 

73  Bao, The Economic Analysis of Antimonopoly Law (2003), p. 206; Jin/Luo, Competi-
tion Law in China (2002), p. 6 ff. 

74  As regards the pro-competition, the competition rules in the Bidding Law mainly refer 
to the prohibition against collusion of undertakings by bidding, especially Article 32 of 
the Bidding Law. For other pro-competition provisions, see Articles 22, 31, 51 and 52 
of the Bidding Law. 

75  For example, Decision on Deepening Reform of Enterprises and Strengthening Enter-
prise’s Dynamic [关于深化企业改革增强企业活力的若干规定], issued by the State 
Council of the PRC on 5 December 1986 and abolished on 16 Mai 1994. These Deci-
sions put forward “encouragement of development of enterprise groups” (Article 8(1)). 
At the same time, however, it stipulated that “[a]s a general rule, no monopoly enter-
prise groups shall be established within an industry so as to carry out competition and 
promote technical progress.” (Article 8(2)). Another example is the Opinions on Estab-
lishment and Development of Enterprise Groups [关于组建和发展企业集团的几点 
意见], jointly issued by the State Commission for Economic Restructuring and the 
State Commission of Economic on 16 December 1987. According to Article 5 of the 
Opinions, “[t]he establishment of enterprise groups must be in accordance with the 
principle of encouraging competition and preventing monopoly. As a general rule, no 
national monopoly enterprise groups shall be set up within an industry, and competition 
between enterprise groups within the same industry shall be encouraged so as to pro-
mote technological progress and increase economic efficiency. Competition shall be in-
troduced into an enterprises group and the member enterprises shall not only co-operate 
but also compete with each other. The inefficient member enterprises shall not be pro-
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Rules on Merger and Acquisition of Domestic Enterprises by Foreign Investors 
which replaced the previous Interim Provisions for Foreign Investors for Merge 
with Domestic Enterprises.76 In accordance with the requirements of the Rules on 
Merger and Acquisition of Domestic Enterprises by Foreign Investors that any 
merger or acquisition of a domestic Chinese enterprise carried out by foreign in-
vestors shall be subject to a prior declaration for anti-monopoly control, the 
Guideline for Anti-Monopoly Declaration by Foreign Investors in the Merger or 
Acquisition of Domestic Enterprises was issued by the MOFCOM on 8 March 
2007.77 Third, rules against the abuse of a dominant market position can be found 
in the LAUC78 and in the PRCPM.79 Fourth, rules against administrative anti-
competitive practice. In this aspect, beside lots of normative documents prohibit-
ing administrative anti-competitive practice, the relevant laws and normative 
documents include the LAUC,80 the Decision on Strictly Prohibiting Party and 
Government Organs and Party and Government Cadres from Engaging in Com-
merce and Running Enterprises,81 the Notice on Breaking Regional Market Block-
ades and Further Promoting the Circulation of Commodities,82 and the Rules on 
the Prohibition of Regional Market Blockades.83 
                                                           

tected.” A third example is the Interim Measures for Merger of Enterprises [关于企业 
兼并的暂行办法], jointly issued by the State Commission for Economic Restructuring, 
the State Planning Commission, and the Ministry of Finance as well as the Bureau of 
Management of State-Owned Property on 19 February 1989. Article 2(5) of these In-
terim Measures provided that “[m]erger of enterprises must be conductive to economies 
of scale while prohibiting monopoly and not harming market competition.” 

76  Interim Provisions for Foreign Investors to Merge Domestic Enterprises [外国投资者 
并购境内企业暂行规定], jointly issued by four ministries (including the Ministry of 
Foreign Trade and Economic Cooperation, the State Administration of Taxation, the 
State Administration for Industry and Commerce, the State Administration of Foreign 
Exchange) on 7 March 2003 and effective as of 12 April 2003, replaced by the Rules on 
Merger and Acquisition of Domestic Enterprises by Foreign. 

77  Guideline for Anti-Monopoly Declaration by Foreign Investors in the Merger or Acqui-
sition of Domestic Enterprises [外国投资者并购境内企业反垄断申报指南], issued 
by the MOFCOM on 8 March 2007 and effective as of the same date. 

78  Article 6 LAUC. 
79  Articles 3, 5 to 8 PRCPM. 
80  Article 7 LAUC. 
81  Decision on Strictly Prohibiting Party and Government Organs and Party and Govern-

ment Cadres from Engaging in Commerce and Running Enterprises [关于严禁党政 
机关和党政干部经商, 办企业的决定], issued by the Central Committee of the Com-
munist Party and the State Council on 3 December 1984. This normative document re-
quires that “[t]he leading organs of the Party and the government, especially the eco-
nomic organs and their leaders, must appropriately perform their functions of leading 
and organizing economic construction, adhere to the principle of separation of the func-
tions of government from that of enterprises … They are strictly prohibited from abus-
ing their power to engage in business, set up enterprises, seek personal gains, and harm 
the interests of the people in violation of the regulations of the Party and of the State.” 

82  Notice on Breaking Regional Market Blockades and Further Promoting the Circulation 
of Commodities [关于打破地区间市场封锁, 进一步搞活商品流通的通知], issued by 
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In short, there are numerous legal rules on competition, but they are scattered 
throughout numerous legal enactments like laws, administrative regulations, in-
terim provisions as well as normative documents like notices or Party-decisions. 
Thus a complete, specialized system of anti-monopoly legislation has not come 
into being.84 The call for a codification of anti-monopoly provisions, not only 
from scholars in legal and economic research field, but also from the industrial 
branches and normal consumers or end-user, became much louder and louder, 
especially after China’s accession to the WTO.85 

After lengthy discussion and debates, the 29th Standing Committee of the 10th 
NPC adopted the AML on 30 August 2007, which includes eight chapters and 58 
articles. The AML will come into effect on 1 August 2008. Before this date, an 
Anti-Monopoly Commission will be established, which should stand directly un-
der the State Council (Article 9 AML) and an enforcing authority in charge of 
concrete anti-monopoly regulation will be established on the basis of existing 
ministries or as an individual department under the State Council (Article 10 
AML). Since the AML will not be effective until 1 August 2008 and many of the 
substantive and procedural instruments wait to be clarified or established, the 
applicability of and the relation between the AML and the sector-specific regula-
tions on liner conferences is a matter of speculation on future development. A 
discussion of this topic will be found in Chapter VI of this thesis. 

2. Law Against Unfair Competition (LAUC) 
a. Background 
The Law Against Unfair Competition (LAUC) is the first law in the sense of the 
Legislation Law which directly and primarily focuses on general competition 
rules.86 Although it is called “law against unfair competition”, it includes several 

                                                           
the State Council on 10 November 1990 and effective on the same date. This Notice 
opposed local protectionism and pointed out that production enterprises, after fulfilling 
the tasks of production for the allocation of products according to the state’s mandatory 
plan and the purchase-and-sale contracts, possess the right to sell their products 
throughout the country. In addition, enterprises in the areas of industry, commerce, and 
materials and equipment may purchase the products they need independently. No re-
gion or department may set up blockades to interfere in any of these activities. 

83  Rules on the Prohibition of Regional Boycott in Market Economic Practices [国务院关 
于禁止在市场经济活动中实行地区封锁的规定], issued by the State Council on 21 
April 2001 and effective on the same date. 

84  Wang, The Prospect of Antimonopoly Legislation in China (2002), p. 222. 
85  Ibid., p. 201. For example, during the 5th Plenary Session of the 9th NPC held in March 

2002, the first bill submitted was the Bill on Promulgation of Anti-Monopoly Law in 
Near Future, which urged the enactment of the Chinese Anti-Monopoly Law. 

86  For more critiques, see Williams, Competition Policy and Law in China, Hong Kong 
and Taiwan (2005), p. 166. It is argued that LAUC is primarily a consumer protection 
law. However, this argument fails on concrete reasoning. For the survey of the relation 
between the LAUC and the Law on Protection of Consumer Rights and Interests [消费 
者权益保护法], which was adopted at the 4th Session of the Standing Committee of the 
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antitrust provisions such as Articles 6 and 7.87 The reason is the legislative history 
of this law. In 1987, the Legislative Affairs Bureau of the State Council collabo-
rated with the State Administration for Industry and Commerce (SAIC) and five 
other authorities to draft a national competition law. However, this effort was 
suspended due to a sharp dispute on the aim of the legislation, substantive and 
procedural provisions as well as their scope of application. The debate centred on 
the choice of the legislative model. One model was a unified competition law 
including both anti-unfair competition provisions and anti-monopoly provisions. 
The other was two separate laws on unfair competition and on monopolies. This 
model won. A law against unfair competition was to be drafted and adopted first. 
But as the plans for an anti-monopoly law were postponed, some anti-monopoly 
issues then also were treated in this Law Against Unfair Competition. In early 
1992, the SAIC organized a drafting committee according to the legislative plan of 
the Standing Committee of the NPC to draft a Law Against Unfair Competition. In 
cooperation with the Legislative Affairs Commission of the NPC, the Legislative 
Bureau of the State Council and some other authorities, the draft of the Law 
Against Unfair Competition was passed in on Executive Meeting of the State 
Council, submitted to the Standing Committee of the NPC, and finally, with some 
revisions, adopted by the Standing Committee of the 8th NPC on 2 September 
1993. 

b. Applicability to Competition Regulation of Liner Conferences 
Article 1 LAUC states that this law is to safeguard the healthy development of the 
socialist market economy by encouraging and protecting fair competition and 
stopping acts of unfair competition so as to protect the legitimate rights and inter-
ests of undertakings and consumers. One of the most important developments in 
the LAUC is the legal definition of two relevant terms. The first is the term “un-
dertakings” which is defined in Article 2(3) LAUC as legal persons, other eco-
nomic organisations and natural persons who engage in business operations or 
provision of reimbursable services. The second refers to the term “unfair competi-
tion practices” which is mentioned in Article 1 LAUC. However, what is legally 
defined is not the term “unfair competition practices”, but the term ‘unfair compe-
tition’. According to Article 2(2) LAUC, “unfair competition” refers to practices 
by undertakings which are in violation of the provisions under LAUC, give rise to 
damage to the legitimate rights and interests of other undertakings and disrupt the 
social economic order. Actually, the two terms, “unfair competition” and “unfair 
competition practices”, are used as synonym both in LAUC and in administrative 
practice. 

Article 2(2) LAUC is a general prohibition which determines the fundamental 
criteria for the examination and determination of unfair competition practice 

                                                           
8th NPC on 31 October 1993 and effective as of 1 January 1994, see Kong, Anti-Unfair 
Competition Law (1998), p. 1 ff. 

87  Jung/Hao, The New Economic Constitution in China (2003), p. 128. 
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within the meaning of the LAUC.88 The majority of commentators argues that 
practices, not listed as unfair competition practices in Chapter II of the LAUC but 
fulfilling the criteria of Article 2(2) LAUC, could also be seen as unfair competi-
tion practices and fall under the scope of application of the LAUC. This is not in 
accordance with the opinion of the legislator of the LAUC.89 Article 2(2) LAUC 
requires unequivocally the infringement of provisions of the LAUC. This means 
that an unfair competition practice within the meaning of the LAUC can only be 
one, or a combination of the unfair competition practices, provided for in Chapter 
II of the LAUC under the title “Unfair Competition Practices”.90 

Chapter II of the LAUC contains 11 articles (Articles 5 to 15) which provide 
for 11 categories of “unfair competition practices”. Article 5 LAUC prohibits 
improper competition practices relating to trademark, brand name and package. 
Article 6 LAUC prohibits the abusive practices of public utilities and other under-
takings which are assigned a monopoly by law91. Article 6 LAUC prohibits that 
monopolistic undertakings restrict consumers to purchase from certain undertak-
ings designated by them so as to squeeze out other undertakings from fair compe-
tition. Article 7 LAUC prohibits governments and their departments to abuse their 
administrative power by restricting purchases or by limiting the free movement of 
goods. Articles 8 to 10 LAUC refer respectively to improper competition practice 
by bribery, by false advertisements or statements, and by the infringement of busi-
ness secrets. Article 11 LAUC prohibits dumping sales at prices below cost with 
the aim of squeezing out competitors. Articles 12 to 15 LAUC refer respectively 
to improper competition practices in the form of tie-in sales or “rewards” for sales, 
by harming the business credit or reputation of competitors through fabricating 
and spreading false statements, or by collusion in tenders. 

As demonstrated above, the application of the LAUC is limited to the improper 
competition practices listed in Chapter II of the LAUC. The practices of liner 
conferences within the meaning of competition law could hardly be considered to 
include these practices under LAUC. Only Article 11 LAUC might possibly be 
applied to the prohibition of “fighting ships” in the restrictive practices of liner 
conferences, but until now no administrative decision or court judgement has done 
this. In general, it seems that, with the possible exception of Article 11, the LAUC 
is not applicable here at all. 

3. Price Regulation 
a. Background 
Before the adoption of the AML which establishes a systematic framework of 
antitrust law, the Chinese legislator has for a long time emphasized legislation on 
price regulation in respect of monopoly activities. This has several reasons. The 

                                                           
88  This is the majority opinion in Chinese literature relating to LAUC, see Kong, Anti-

Unfair Competition Law (1998), p. 50 ff. 
89  Ibid., p. 8 and p. 51 ff. 
90  Ibid., p. 50 ff. 
91  In China, such undertakings which are assigned a monopoly by law mainly refer to 

state tobacco and salt monopolies which are assigned to certain state enterprises. 
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first is that price competition constitutes one of the fundamental aspects of compe-
tition. Secondly, the state authorities for price regulation and also the authorities 
for specific sectors, established under the previous planned economy, normally 
have much regulatory experience in price regulation. Such state authorities prefer 
measures of price regulation to antitrust enforcement. Thirdly, the public utilities 
and other big SOEs continue to control key industries and possess national mo-
nopolies. This situation and economic structure are not in conflict with the funda-
mental requirements of the Socialist Market Economy. However, the transforma-
tion from a planned economy to a market economy inevitably requires changing 
the previous rigid price determination by the state. Prices of public utilities and big 
SOEs continue to be set, at least to a limited extent, by the State, but increasingly 
in the form of legislation. Economic reforms and regulation increasingly centre on 
prices determined by monopolies.92 Finally, with the progress of economic trans-
formation in the PRC, more and more often horizontal and vertical agreements are 
concluded by undertakings in order to reduce or even eliminate competition and to 
enlarge market profits. This has become a commonplace not only for private un-
dertakings, but also for public utilities and SOEs. The State deviated from its pre-
vious rigid position by emphasizing so-called competitive cooperation between 
undertakings to avoid ruinous competition and wavered competition policy. 

b. Pricing Law and Implementation Rules 
According to Article 1, the Pricing Law aims at regulating price behaviour, 
strengthening price functions in rational resources allocation, stabilizing the gen-
eral price level in the market, protecting the lawful rights and interests of consum-
ers and undertakings, and promoting the healthy development of the socialist mar-
ket economy. It is strange that Article 1 does not mention competition. Only 
Article 4 of the Pricing Law, which states the principles of price regulation, pro-
vides that the State shall support and promote fair, open and lawful market compe-
tition, maintain a normal price order and exercise necessary administrative and 
regulative control over pricing. 

The Pricing Law sets out a general framework of price regulation which fo-
cuses on price administration and also includes some competition provisions. It 
regulates three categories of prices, i.e. market-adjusted prices, government-
adjusted prices and government-set prices (Article 3). The majority of provisions 
in this law refers to government-guided prices and government-set prices and 
concentrate on their administration.93 Market-adjusted prices are defined as prices 
fixed independently by undertakings through market competition.94  Chapter II 
which mainly refers to market-regulated prices consists of twelve articles and 

                                                           
92  For example Articles 18 to 25 of the Pricing Law. 
93  Such provisions are mainly located in Chapter III and IV, but can also be found in 

Chapter II, especially Articles 9 to 13 of the Pricing Law. 
94  Article 3 of the Pricing Law. 
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stipulates the only detailed competition rule in the Pricing Law, i.e. Article 14 
which lists eight categories of improper price behaviour as follows:95  

1) collusion with others to manipulate market prices, thereby infringing on the 
legal rights and interests of other operators or consumers; 

2) dumping goods at prices below cost in order to squeeze out competitors or 
monopolise the market, thereby disrupting normal production and business or-
der and damaging the national interest or the legal rights and interests of con-
sumers, except in the case of fresh or seasonal products, overstocked goods, 
etc, where the prices are legally reduced; 

3) to fabricate and spread news of a price rise, drive up prices and propel com-
modity prices to rise exorbitantly; 

4) pricing methods which are false or open to misunderstanding to trick consum-
ers or other operators into trading; 

5) to provide identical commodities or services, but implement price discrimina-
tion towards other operators with equal trading conditions; 

6) to adopt means to force up or force down prices, etc, when buying or selling 
commodities or providing services so as to covertly increase or lower prices; 

7) to violate the provisions of laws or statutes to seek exorbitant profits; 
8) other improper pricing acts which are prohibited by laws or administrative 

statutes. 

c. Pricing Monopolies under Article 2 PRCPM 
The Provisional Regulation on Curbing of Pricing Monopolies (PRCPM) was 
promulgated by the National Development and Reform Commission (NDRC) on 
18 June 2003, in order to implement the Pricing Law.96 

The PRCPM provide for two important definitions which are not included in 
the Pricing Law. The first one is “pricing monopolies” (Article 2 PRCPM)97 and 

                                                           
95  Here Chinese law-maker seems to try to define the “price monopoly behavior”. How-

ever, literally speaking, it is only a definition of the “improper pricing behavior”. See 
Wu, Price-monopoly and Legislation Regulation (2006), p. 173. 

96  The PRCPM was promulgated by the National Development and Reform Commission 
(NDRC). The NDRC originated from the Planning Commission of the State Council 
which drafted the Pricing Law. Article 1 PRCPM clearly states as the aim of this Regu-
lation, that in accordance with the Pricing Law, they are to curb pricing monopolies, 
promote fair competition and protect the legal rights and interests of undertakings and 
consumers. The release of the PRCPM was seen as an attempt of a lower level PRC 
administrative body to push ahead with anti-monopoly provisions and the herald of a 
general competition law in the PRC before the adoption of the AML in 2007. More see 
Au, Das Wettbewerbsrecht der VR China (2004), p. 256; Wu, Price-monopoly and Leg-
islation Regulation (2006), p. 175. 

97  In the following provisions on prohibition of certain pricing acts, the PRCPM use the 
term “pricing monopolies” instead of the term “improper pricing acts” used in the Pric-
ing Law. Neither the State Council as legislator of the Pricing Law nor the NDRC as 
author of the PRCPM have explained this divergence of terms. It can be seen as a typi-
cal example of the inconsistency of Chinese legislators on different levels acting at will. 
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the second is “market dominance” (Article 3 PRCPM). The definition of “pricing 
monopolies” in Article 2 PRCPM reads as follows: 

“the manipulation of market-regulated prices, disruption of normal production and 
business order, infringement of legal rights and interest of other undertakings or con-
sumers and infringement of public interest by undertakings through collusion or 
abuse of market dominance.” 

This definition provides four cumulative criteria for the determination of one pric-
ing monopoly behaviour. The first criterion is that undertakings have colluded 
with each other in pricing or abused a dominant position in the relevant market. 
Consequently, Article 4 PRCPM provides for that agreements, decisions and con-
certed practices constitute the forms of collusion in the sense of Article 2 PRCPM 
and lists four categories of pricing monopolies through collusion: 

1) integrated determination, maintenance or change of prices; 
2) manipulation of prices by limitation of output or supply; 
3) manipulation of tender or auction prices; and 
4) other forms of price manipulation. 

The first criterion further refers to the definition of “market dominance” in Article 
3 PRCPM. Article 2 PRCPM establishes a clear tie between dominant position 
and abusive practices.98 This was for the first time in China that the causal relati-
onship between dominant market position and abusive pricing practices was poin-
ted out in general competition rules.99 According to Article 3 PRCPM, market 
dominance by undertakings shall be judged by the market share, degree of substi-
tutability of merchandise, and level of entry barrier for new competitors into the 
market. Articles 5 to 8 PRCPM state concrete provisions against pricing in abuse 
of a dominant market position: 

1) Undertakings shall not use their market dominance to set limits on resale 
prices in their supply of merchandise to distributors.(Article 5 PRCPM) 

2) Undertakings shall not use their market dominance to seek exorbitant profits in 
violation of provisions of laws and regulations. (Article 6 PRCPM) 

3) Undertakings shall not use their market dominance to dump goods on the mar-
ket below cost to eliminate or harm competitors or use commissions, subsidies 
or gifts etc to lower prices covertly and cause actual sale prices to fall below 
cost price of the merchandise. (Article 7 PRCPM) 

4) Undertakings shall not use their market dominance to implement differential 
treatment for transaction prices offered to clients of equal status for identical 
merchandise or services. (Article 8 PRCPM) 

The second criterion stated in the definition of “pricing monopolies” is the ma-
nipulation of market-regulated prices. There is a relevant difference between Arti-

                                                           
98  Neumann/Guo, The Slow Boat to Antitrust Law in China (2003), p. 19. 
99  In comparison with Articles 2 et seq. PRCPM, Article 6 LAUC has a very limited 

substantive content and a narrow scope of application in respect of the meaning and ap-
plication of general competition rules. For more details see above Chapter II B. II. 2. b.  
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cle 2 PRCPM and Article 14(1) of the Pricing Law. The latter only speaks of the 
manipulation of market price. Although practically the term “market price” is to 
be understood in the sense of “market-regulated price” defined in Article 3(2) of 
the Pricing Law, a literal interpretation of the term “market prices” in Article 
14(1) of the Pricing Law could not exclude the prices which exist on the market 
but are government-guided prices or government-set prices. 

The third criterion is the disruption of normal production and business order. 
This term is a general expression which is used frequently in Chinese business 
legislation and legal documents. However, an accurate interpretation can be found 
neither in an official document nor in administrative practice. The fourth criterion 
refers to the infringement of legal rights and interests of other undertakings or 
consumers or the endangering of public interests. Literally, there is a same ques-
tion to the third and fourth criteria. It is still unclear whether it refers to the pur-
pose of the undertakings referred to and/or the effect of the practices concerned. A 
broad interpretation should be necessary that undertakings referred to have as their 
object or effect the disruption of normal production and business order and the 
infringement of legal rights and interests of other undertakings or consumers or 
the endangering of public interests. 

d. Applicability to Competition Regulation of Liner Conferences 
The applicability of competition rules in the Pricing Law and the PRCPM to liner 
conferences refers to two aspects. First, it refers to the scope of application of the 
Pricing Law and the PRCPM. Article 2 of the Pricing Law states the application to 
pricing within the territory of the PRC. It shall be the same to the PRCPM. If con-
ference tariffs, which though often have been reached outside the territory of the 
PRC, are carried out at China’s ports, they fall under the term of “pricing within 
the territory of the PRC” in Article 2 of the Pricing Law. 

Secondly, it refers to the unclarified legal nature of the general legitimization of 
liner conferences in the RIMT and the IRRIMT and consequently its relation with 
general competition rules such as those in the Pricing Law and the PRCPM. This 
will be discussed in connection with the research of legal nature of liner confer-
ences in the RIMT and the IRRIMT.100 Apart from the theoretical analysis in prac-
tice, an attitude of actual non-application should be noticed: the relation between 
the Pricing Law, the PRCPM and the RIMT, the IRRIMT has never been clarified 
by the Chinese legislator; in practice, there is no administrative decision or court 
judgement which touches upon the applicability of the Pricing Law and the 
PRCPM to liner conferences. Even in the later THC investigation, the MOC did 
not consider the application of the Pricing Law to conference agreements.101 

                                                           
100  See below Chapter IV. B. III. 
101  More see below Chapter VI B. I. 5. 
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C. Conclusion 

Sector-specific regulation of liner conferences generally finds its origin in general 
competition rules, since the latter apply as the primary legal basis and are funda-
mental for the interpretation and application of individual competition provisions. 
That is the situation in the EU. After the politicization of Community competition 
rules in the maritime sector at the initial stage, the general competition rules of the 
EC and their procedural rules for implementation have been declared as applicable 
in the field of maritime transport through Community case law. On the contrary, 
the general competition rules in China, at least before the AML was adopted on 30 
August 2007, are unsystematic and scattered over many individual laws, acts and 
regulations. The general applicability of such legal documents is quite restricted 
and their applicability to the specific issue of liner conferences could barely be 
established. 

Although the compatibility of Regulation 4056/86 within the system of the EC 
Treaty could not be confirmed from the legislative point of view, Regulation 
4056/86 provides for a complete competition regulation regime on liner confer-
ences both in the sense of substantive provisions and procedural provisions. This 
competition regime for sector-specific regulation in liner conferences stands, at 
least from the original point of view favouring the generally argued economic 
advantages of liner conferences, in compliance with the general Community com-
petition rules and shall serve to implement the general competition rules in the 
sector of liner conferences by authorizing antitrust exemption under certain condi-
tions and obligations. In view of the weakness of the general competition rules in 
China, it is a typical phenomenon that the sector-specific regulations in various 
industrial fields are normally based on their own sector-specific competition rules 
and rarely connected directly with the general competition rules. This is true also 
for the Chinese competition regime for maritime transport, whose competition 
provisions are found primarily in the RIMT and the IRRIMT. However, these 
provisions are not functionally appropriate and efficient, and do not focus on liner 
conferences. 



Chapter III: Scope of Application of Sector-
Specific Regulation of Liner Conferences 

A. Scope of Application of Regulation 4056/86 

I. Objective Scope 

1. Maritime Transport 
Regulation 4056/86 applies “only to international maritime transport services from 
or to one or more Community ports, other than tramp vessel services”.1 It follows 
from this combination of a general rule on application on one side and an explicit 
exception on the other side that Regulation 4056/86 applies to all kinds of mari-
time transport services including passenger services and ferry services2 as well as 
short sea shipping, to the extent that they do not fulfil the conditions of the defini-
tion of tramp vessel services within the meaning of Article 1(3)(a) of Regulation 
4056/86.3 

To this extent, the definition of “maritime transport services” should be clari-
fied. Activities other than maritime transport which are undertaken by carriers are 
not subject to Regulation 4056/86. Such sectors of maritime economies as fishing, 
oyster farming and ocean mining as well as ocean cable laying which do not deal 
with transport over sea do not fall within the scope of Regulation 4056/86 and the 
same is true for auxiliary services such as freight forwarder services, dock services 
as well as container-terminal operations etc. 

It is correctly argued that the scope of application of Regulation 4056/86 is not 
determined by the main activity of the undertakings concerned or the market in 
which the effects of the alleged restrictive practices are felt; on the contrary, the 
essential consideration relates to the effective activities of the undertakings con-
cerned and the nature of their practices.4 It could therefore be argued, for example, 

                                                           
1  Article 1(2) of Regulation 4056/86. 
2  For more details see Basedow, in: Immenga/Mestmäcker, EG-Wettbewerbsrecht Kom-

mentar (2007), Verkehr; C., p. 1532 ff. Rn. 16 and particularly w.f.R in Fn. 7 and 10. 
3  Ibid., p. 1532 ff. Rn. 16 and particularly w.f.R in Fn. 11, 12 and 13. 
4  Dinger, The Future of Liner Conferences in Europe (2004), p. 95; cf. Ortiz Blanco, 

Shipping Conferences under EC Antitrust Law (2007), p. 163. Jacobs, Zur Vereinbar-
keit von Kartellabsprachen der internationalen Linienschiffahrt mit Artikel 85 EWG-
Vertrag (1991), p. 88. As to the related case law, see ECJ 11 March 1997, case C-
264/95 P (Commission v. Union Internationale des Chemins de Fer (UIC)), [1997] 
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that where carriers operate as inland carriers they are not subject to Regulation 
4056/86. It could also be said that some of the surcharges imposed by liner con-
ferences on shippers could not benefit from the block exemption under Article 3 
of Regulation 4056/86.5 

As a consequence of containerisation conference services have been extended 
to inland points and common tariffs have been established for the new feeder 
transport services from the 1970s onwards. In DSVK v. FEFC,6 the legality of the 
extension of the power of liner conferences to inland transport was formally exam-
ined for the first time. In this case, the German shippers7 accused the FEFC of 
having fixed not only the prices of maritime transport offered by its members, but 
also the prices of the services of port maintenance and those of inland transport 
within multimodal operation. At the end of the administrative proceedings, the 
Commission held that the block exemption contained in Article 3 of Regulation 
4056/86 does not authorise the price fixing of inland transport, because, inter alia, 
the scope of the block exemption cannot be greater than the scope of the actual 
regulation itself.8 

The Commission’s argument in DSVK v. FEFC was supported by the ECJ’s in-
terpretation of the scope of application of Regulation 4055/86 in Port of Genoa.9 
In this case, the ECJ stated that a service ceases to be one of maritime transport 
when the vessel arrives at the port or an offshore installation, and a maritime 
transport service does not cover transport by road of goods unloaded from the 
vessel.10 The Court of First Instance (CFI) confirming this argument again in 

                                                           
E.C.R. I-1287, para. 42; CFI 28 February 2002, case T-86/95 (Compagnie générale 
maritime and Others v. Commission, “FEFC”), [2002] E.C.R. II-1011, paras. 253, 259 
and 260; CFI 17 December 2003, case T-219/99 (British Airways plc. v. Commission), 
[2003] E.C.R. II-5917, para. 171. 

5  Evans, The Future Regulatory Framework for Liner Shipping (2006), p. 4. 
6  On 28 April 1989, the Commission received a complaint from the Bundesverband der 

Deutschen Industrie (BDI), the Deutscher Industrie- und Handelstag (DIHT) and the 
Bundesverband des Deutschen Gross- und Aussenhandels (BGA), the sponsoring or-
ganisations of the Deutsche Seeverladerkomitee (DSVK, or German Maritime Shippers 
Council), concerning certain price fixing activities of the members of the FEFC in rela-
tion to intermodal transport. The Commission made a decision on 21 December 1994, 
see Commission Decision 94/985/EC of 21 December 1994 (DSVK v. FEFC), O.J. 
1994 L 378/17. 

7  Primarily by the representative of the German Maritime Shippers Council (Deutsche 
Seeverladerkomitee, DSVK). 

8  Commission Decision 94/985/EC of 21 December 1994 (DSVK v. FEFC), O.J. 1994 L 
378/17, paras. 73–91. Cf. Ortiz Blanco, Shipping Conferences under EC Antitrust Law 
(2007), p. 164.  

9  ECJ 5 October 1995, case C-96/94 (Centro Servizi Spediporto Srl  v. Spedizioni Marit-
tima del Golfo Srl), [1995] E.C.R. I-2883. 

10  Ibid., paras. 51–52. 
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FEFC,11 further emphasized a strict interpretation of “maritime transport services” 
in view of the 11th Recital of Regulation 4056/8612 and clarified that if it was ac-
cepted that multimodal transport was a single service composed of various parts, 
as carriers submitted in favour of applying the exemption, the opposite conclusion 
could be reached, that is, doubts would arise as to whether the exemption would 
apply.13 

2. Exclusion of Tramp Vessel Services 
Article 1(2) of Regulation 4056/86 excludes the application to tramp vessel ser-
vices, which are strictly defined in Article 1(3)(a) of Regulation 4056/86: 

“The transport of goods in bulk or in break-bulk in a vessel chartered wholly or 
partly to one or more shippers on the basis of voyage or time charter or any other 
form of contract for non-regularly scheduled or non-advertised sailing where the 
freight rates are freely negotiated case by case in accordance with the conditions of 
supply and demand.” 

Deriving from this definition, there are four cumulative criteria for the delimita-
tion of tramp vessel services, namely:14 

1) transport of goods in bulk or break-bulk; 
2) on the basis of a voyage or time charter; 
3) without a fixed schedule; and 
4) under a contract where the freight rates are the result of individual negotia-

tions. 

The reasons for excluding tramp vessel services are given in the 4th Recital of 
Regulation 4056/86, which states that “it appears preferable to exclude tramp 
vessel services from the scope of this Regulation, rates for these services being 
freely negotiated on a case-by-case basis in accordance with supply and demand 
conditions”. This implies that it should be unnecessary to apply Community com-
petition rules to tramp vessel services given their characteristic of non-
cartelization and the competitive nature.15 In historical perspective, it could be 
argued that the reasons for this exclusion are political rather than technical and 

                                                           
11  CFI 28 February 2002, case T-86/95 (Compagnie générale maritime and Others v. 

Commission, “FEFC”), [2002] E.C.R. II-1011, paras. 239–241 in conjunction with pa-
ras. 227–228. 

12  Namely, “in the case of inland transports organised by shippers, the latter continue to be 
subject to Regulation (EEC) No. 1017/68”. See CFI 28 February 2002, case T-86/95 
(Compagnie générale maritime and Others v. Commission, “FEFC”), [2002] E.C.R. II-
1011, para. 242. 

13  CFI 28 February 2002, case T-86/95 (Compagnie générale maritime and Others v. 
Commission, “FEFC”), [2002] E.C.R. II-1011, para. 262. 

14  See Ersboll, The European Commission’s Enforcement Powers (2003), p. 379 ff. 
15  Basedow, in: Immenga/Mestmäcker, EG-Wettbewerbsrecht Kommentar (2007), 

Verkehr; C., p. 1534, Rn. 17; Ortiz Blanco, Shipping Conferences under EC Antitrust 
Law (2007), p. 168. 



84      Chapter III: Scope of Application of Sector-Specific Regulation 

legal, that is, that the exclusion is based on a political minimum consensus.16 Ac-
cording to the 4th Recital of Regulation 4056/86, the sole reason for excluding 
tramp vessel services from the scope of Regulation 4056/86 appears to be the 
presumption that this sector is very competitive.17 The definition of tramp vessel 
services in Article 1(3)(a) allows this presumption to be ruled out when freight 
rates are not freely negotiated. If the condition for free competition is not met, the 
reasons for the exclusion of tramp vessel services from the scope of Regulation 
4056/86 are not valid. 

The Commission’s power directly to enforce Community competition rules de-
pends on the existence of so-called implementing regulations. Before the mod-
ernization of procedural rules and the adoption of Regulation 1/2003, the main 
implementing regulation was Regulation 17, which, however, pursuant to Regula-
tion 141 did not apply to transport services. Regulation 4056/86 lays down de-
tailed rules for the application of Articles 81 and 82 EC to maritime transport, but 
with an unequivocal exception of tramp vessel services. This exclusion keeps the 
whole branch of tramp vessel services out of the general procedural rules concern-
ing the application of Articles 81 and 82 EC. As a result, the Commission’s im-
mediate power to enforce Articles 81 and 82 EC will be impaired by the lack of 
detailed and efficient procedural rules. Furthermore, the Commission can neither 
carry out investigations nor impose fines.18 

The modernization of procedural rules was completed with the adoption of 
Regulation 1/2003. Regulation 1/2003 repealed the procedural provisions con-
tained in Regulation 4056/86 and the other sectoral implementing regulations and 
introduces a common set of procedural rules for all sectors. However, interna-
tional tramp vessel services were at first still excluded from the scope of Regula-
tion 1/2003.19 The ideal solution for maritime transport might be to follow the 
example of air transport: Regulation 3975/8720 was extended to cover air cabotage 
within individual Member States21 and Regulation 1/2003 was amended to cover 

                                                           
16  Negenman, in: Schröter/Jakob/Mederer, Kommentar zum Europäischen Wettbew-

erbsrecht (2003), p. 1172 Rn. 72 et seq.; see also Basedow, in: Immenga/Mestmäcker, 
EG-Wettbewerbsrecht Kommentar (2007), Verkehr; C., p. 1534, Rn. 17; Ersboll, The 
European Commission’s Enforcement Powers (2003), p. 378 ff. and p. 382; Ortiz 
Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 168. 

17  Proposal for a Council Regulation repealing Regulation (EEC) No. 4056/86 laying 
down detailed rules for the application of Articles 85 and 86 to maritime transport, and 
amending Regulation (EC) No. 1/2003 as regards the extension of its scope to include 
cabotage and international tramp services, COM (2005) 651 final of 14 December 
2005, para. 15. See also Ortiz Blanco, Shipping Conferences under EC Antitrust Law 
(2007), p.171. Power, EC Shipping Law (1992), p. 301. 

18  Ersboll, The European Commission’s Enforcement Powers (2003), p. 382. 
19  Article 32(a) of Regulation 1/2003. This Article was deleted by Regulation 1419/2006. 
20  Council Regulation (EEC) No. 3975/87 of 14 December 1987 laying down the proce-

dure for the application of the rules on competition to undertakings in the air transport 
sector, O.J. 1987 L 374/1. 

21  Regulation 3975/87 was amended by Council Regulation (EEC) No. 2410/92 of 23 July 
1992, O.J. 1992 L 240/18.   
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air transport between the EU and third countries.22 The Commission proposed in 
2006 that Article 32 of Regulation 1/2003, which excluded tramp vessels services 
from its scope, should be deleted.23 This proposal was accepted by Regulation 
1419/2006. According to Article 2 of Regulation 1419/2006, Article 32 of Regula-
tion 1/2003 was deleted and immediately invalid after Regulation 1419/2006 en-
tered into force on 18 October 2006, while the total abrogation of Regulation 
4056/86 does not take effect until 18 October 2008. In this way, tramp vessel 
services now fall within the scope of Regulation 1/2003 and the dilemma of the 
defective procedural implementation of Community competition rules has been 
resolved. 

II. Territorial Scope 

1. International Maritime Transport 
Article 1(2) of Regulation 4056/86 delimits the application of the Regulation to 
international transport services. This means the transport services between Mem-
ber States and those between Member States and third countries. In addition, it has 
been argued that international transport means only the transport services taking 
place between ports of two different countries.24 This explanation complies with 
the wording of Regulation 4056/86 and rebuts other opinions, for example, that 
Regulation 4056/86 should also apply to maritime transport within an EC Member 
State. In this sense, a more detailed analysis of the territorial scope should include: 
a review of the effect on trade between Member States in the light of Community 
competition rules; a survey of cabotage as exclusion in the light of Community 
procedural rules; and a study on the exclusion of maritime transport between two 
ports outside the Community. 

2. Effect on Trade between Member States 
As regards the effect on trade between Member States, the 6th Recital of Regula-
tion 4056/86 states that: 

                                                           
22  Regulation 1/2003 was amended by Council Regulation (EC) No. 411/2004 of 26 Feb-

ruary 2004, O.J. 2004 L 68/1. 
23  Proposal for a Council Regulation repealing Regulation (EEC) No. 4056/86 laying 

down detailed rules for the application of Articles 85 and 86 to maritime transport, and 
amending Regulation (EC) No. 1/2003 as regards the extension of its scope to include 
cabotage and international tramp services, COM (2005) 651 final of 14 December 
2005, para. 50 in conjunction with paras. 15 and 16. 

24  Dinger, The Future of Liner Conferences in Europe (2004), p. 96; Clough/Randolph, 
Shipping and EC Competition Law (1991), p. 169; Basedow, in: Immenga/Mestmäcker, 
EG-Wettbewerbsrecht Kommentar (2007), Verkehr; C., p. 1537, Rn. 23; Pernice, 
Offene Märkte und Wettbewerbsordnung der EG im Bereich der Seeschiffahrt (1993), 
p. 150; Power, EC Shipping Law (1992), p. 300. 
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Whereas trade between Member States may be affected where restrictive practices or 
abuses concern international maritime transport, including intra-Community trans-
port, from or to Community ports; whereas such restrictive practices or abuses may 
influence competition, firstly, between ports in different Member States by altering 
their respective catchment areas, and secondly, between activities in those catchment 
areas, and disturb trade patterns within the common market; 

The concept of effect on trade between Member States sets out a jurisdictional 
limit to the prohibition laid down in Articles 81 and 82 EC.25 Both the Commis-
sion and the CFI held that agreements between undertakings from different Mem-
ber States which operate international maritime transport services from ports in 
various Member States may affect trade between Member States. In Compagnie 
Maritime Belge (CEWAL),26 the CFI first referred to the relevant case law27 and 
certain agreements between liner conferences which had been found by the Com-
mission to infringe Article 81 EC. The CFI confirmed the opinion of the Commis-
sion that the purpose of such agreements was to prevent companies belonging to 
one conference from operating as independent shipping companies in ports located 
in the area of activity of one of the other two conferences. The CFI took the view 
that these agreements partitioned the market and directly affected trade between 
Member States, and could also indirectly affect trade between Member States by 
modifying the catchment area of the ports which they covered and affecting the 
activities within such catchment areas. The CFI then analyzed abuses prohibited 
under Article 82 EC, which the Commission had found to exist. Having reviewed 
the relevant case law,28 the CFI held that the practices by which a group of com-
panies intend to eliminate their principal competitor from the market can, in them-
selves, affect the structure of competition in the common market and as a result 
directly affect trade between Member States. As to infringements of Article 81 
EC, the CFI concluded, for the same reasons, that such abusive practices could 
also indirectly affect intra-Community trade.29 
                                                           
25  For more comprehensive and systematic review, see Jones/Sufrin, EC Competition Law 

(2008), p. 191 ff. and p. 339 ff. 
26  CFI 8 October 1996, joined cases T-24/93, T-25/93, T-26/93 and T-28/93 (Compagnie 

Maritime Belge Transports SA and Others v. Commission), [1996] E.C.R. II-1201.  
27  Particularly, ECJ 15 December 1994, case C-250/92 (Gøttrup-Klim and Others v. 

Grovvareforeninger v. Dansk Landbrugs Grovvareselskab AmbA), [1994] E.C.R. I-
5641; ECJ 6 April 1995, joined cases C-241/91 P and C-242/91 P (Radio Telfis Eireann 
(RTE) and Independent Television Publications Ltd (ITP) v. Commission), [1995] 
E.C.R. I-743, para. 69; CFI 21 February 1995, case T-29/92 (Vereniging van Samen-
werkende Prijsregelende Organisaties in de Bouwnijverheid (SPO) and Others v. 
Commission), [1995] E.C.R. II-289. 

28  ECJ 4 May 1988, case 30/87 (Corinne Bodson v. SA Pompes funèbres des régioins 
libérées), [1988] E.C.R. 2479, para. 24. 

29  See Commission Decision 93/82/EEC of 23 December 1992 (Cewal, Cowac and Uk-
wal), O.J. 1993 L 34/20, paras. 39–40 and 92–96, and CFI 8 October 1996, joined cases 
T-24/93, T-25/93, T-26/93 and T-28/93 (Compagnie Maritime Belge Transports SA and 
Others v. Commission), [1996] E.C.R. II-1201, paras. 201–205, confirmed by ECJ 16 
March 2000, joined cases C-395/96 P and C-396/96 P (Compagnie Maritime Belge 
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3. Cabotage 
Cabotage services fall outside the definition of international transport services 
within the meaning of Article 1(2) of Regulation 4056/86. This exclusion is based 
on the premise that the exclusion of cabotage services is of no great practical im-
portance, since such restrictions on competition hardly ever come within the scope 
of Community competition rules.30 However, this presumption seems to be incor-
rect since there are cases in which, even on such routes, trade between Member 
States may be affected.31 Restrictions on competition may be found in transit rou-
tes connected with an intra-Community route. Thus, in certain circumstances, 
restrictions on competition in cabotage feeder services for the transhipment of 
goods destined for another country, Member State or otherwise, and ferry services 
within a single country but which are part of a longer voyage within the Commu-
nity, could affect intra-Community trade.32 

In this respect, the ECJ held that the effects on intra-Community trade may be 
indirect.33 Thus it should not be difficult to imagine situations in which the condi-
tions contained in Articles 81 and 82 EC are fulfilled on cabotage routes. There-
fore, it is not appropriate to dismiss the possibility of intervention by national 
authorities and the Commission in such trades, although they would have to rely 
on Articles 84 and 85 EC, without being able to have recourse to the more effec-
tive means of Regulation 4056/86. Similar to tramp vessel services, cabotage 
services were initially excluded from the scope of Regulation 1/2003. Subse-
quently, the European legislator held that although cabotage services often have 
no effect on intra-Community trade, this does not mean that they should be ex-
cluded form the scope of Regulation 1/2003.34 Therefore, this exclusion in Regula-
tion 1/2003 was repealed by Regulation 1419/2006.35 

4. Exclusion of Maritime Transport between Ports outside the EU 
Within the meaning of Article 1(2) of Regulation 4056/86, maritime transport 
between non-Community ports is also excluded from the scope of Regulation 
4056/86. Based on a similar presumption concerning cabotage services, the law-
maker stated in the 1981 draft Regulation36 that it is unlikely that maritime trans-

                                                           
Transports, Compagnie Maritime Belge and Dafra-Lines A/S v. Commission), [2000] 
E.C.R. I-1365. 

30  Ortiz Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 166. 
31  Ibid., p. 167. 
32  Cf. ibid., p. 167. 
33  For example, ECJ 3 December 1987, case 136/86 (Bureau national interprofessionnel 

du cognac (BNIC) v. Yves Aubert), [1987] E.C.R. 4789, para. 18. 
34  The 13th Recital of Regulation 1419/2006. 
35  See Article 2 of Regulation 1419/2006 in comparison with amendment to Article 32 of 

Regulation 1/2003. 
36  Commission Proposal for a Council Regulation (EEC) laying down detailed rules for 

the application of Articles 85 and 86 of the Treaty to maritime transport, COM (81) 423 
final of 13 October 1981, O.J. 1981 C 282/4 (the 1981 draft Regulation). 
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port between third countries would affect trade between EC Member States.37 
Although such a presumption seems to be reasonable, a question might arise as to 
whether it is appropriate to exclude certain geographical category of maritime 
transport if in certain circumstances restrictive agreements relating to maritime 
transport between third countries might appreciably affect trade between Member 
States.38 It could be argued that the situation in which maritime transport services 
between ports outside the Community have negative effects on trade between 
Member States should not be excluded. There are two reasons. First, according to 
Community case law, intra-Community trade may be affected indirectly.39 Second, 
the jurisdiction of Articles 81 and 82 EC is not limited to conduct which occurs, 
geographically, within the frontiers of the EC, somehow in line with the doctrine 
of effects.40 However, in respect of the procedural rules, Community competition 
rules could only be applied via Articles 84 and 85 EC in case the conditions of 
Articles 81 and 82 EC were fulfilled in accordance with the doctrine of effects.41 
Because of the repeal of Regulation 4056/86, the above question will not be rele-
vant any more. 

B. Scope of Application of the RIMT and the IRRIMT 

Article 2(1) of the Maritime Code defines “maritime transportation” as “maritime 
cargo transportation and maritime passenger transportation, including direct trans-
portation between rivers and oceans”. A further clarification is given in Article 
2(2) of the Maritime Code which states that the provisions of Chapter IV of the 
Maritime Code on “Maritime Cargo Transport Contract” shall not apply to mari-
time cargo transport services between ports of the PRC. The provisions of Chapter 
                                                           
37  The 6th Recital of the 1981 draft Regulation. 
38  Cf. Ortiz Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 173. In 

addition, an argument suggested that Regulation 4056/86 should be interpreted to be 
applicable if there is a direct, substantial and reasonably foreseeable effect on trade be-
tween Member States. Another argument rebuts this opinion with the reasoning that the 
explicit expression in Article 1(2) of Regulation 4056/86 leaves no room for a wide in-
terpretation of the scope of application. See Clough/Randolph, Shipping and EC Com-
petition Law (1991), p. 170 ff.; Rycken, European Antitrust Aspects of Maritime and 
Air Transport (1987), p. 488; Dinger, The Future of Liner Conferences in Europe 
(2004), p. 96 ff. 

39  See ECJ 3 December 1987, case 136/86 (Bureau national interprofessionnel du cognac 
(BNIC) v. Yves Aubert), [1987] E.C.R. 4789, para. 18. 

40  See Ortiz Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 173. As 
regards the relation between Regulation 4056/86 and Articles 81 and 82 EC in view of 
extraterritorial application, see also Dinger, The Future of Liner Conferences in Europe 
(2004), p. 140 ff.; Basedow, in: Immenga/Mestmäcker, EG-Wettbewerbsrecht Kom-
mentar (2007), Verkehr; C., p. 1537, Rn. 24; Power, EC Shipping Law (1992), p. 300. 

41  Ortiz Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 173. Cf. Base-
dow, in: Immenga/Mestmäcker, EG-Wettbewerbsrecht Kommentar (2007), Verkehr; C., 
p. 1537, Rn. 24. 
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IV of the Maritime Code refer to international maritime cargo transportation, al-
though the term “international” has not been used. Obviously, the Chinese legisla-
tor distinguishes national and international maritime transportation. This was 
avoided in the RIMT whose title clearly demonstrates its scope of application as 
international maritime transport services. The relevant legal terms were further 
defined in the IRRIMT so as to show clearly the scope of application. As to the 
application to liner conferences, the analysis of the scope of application under the 
RIMT and the IRRIMT consists of the evaluation of the objective aspect and the 
territorial aspect. 

I. Objective Scope 

Article 2(1) RIMT clearly states that the RIMT is applicable only to “international 
maritime transportation business operations to and from the ports of the PRC as 
well as auxiliary business operations relating to international maritime transporta-
tion”. This provision also applies to the IRRIMT which implement the RIMT.42 

The definition of “International Maritime Transportation Business Operations” 
includes three legal terms, i.e. “International Shipping Services”, “International 
Liner Shipping Services” and “Non-Vessel-Operating Services” which are defined 
in the RIMT and the IRRIMT. 

The term “International Shipping Services” is used in the RIMT, but defined 
only in Article 3(1) IRRIMT, according to which “international shipping services” 
refer to international maritime transport services for the carriage of passenger and 
cargoes provided by operators using their own vessels or vessels they operate, and 
space or slots on vessels. International shipping services also mean activities relat-
ing to such operators’ vessels, passenger or cargo with the aim of carrying out 
such services. International shipping services include: signing of the relevant 
agreements, accepting the booking of space or slots on vessels, discussing and 
charging freights, issuing bills of lading and other related shipping documents, 
arranging loading and unloading of cargo, arranging storage and warehousing of 
cargo, taking delivery or delivering cargo, arranging the transshipment of cargo, 
and arranging the entry into and departure from ports by vessels, etc. 

Similar to the term ‘”International Shipping Services”, the term “International 
Liner Shipping Services” is also used in the RIMT but defined only in the IR-
RIMT. According to Article 3(3) IRRIMT, international liner shipping services 
include the international shipping services for the carriage of cargo or passengers 
provided between fixed ports by means of: (1) the use of owned or operated ves-
sels; (2) the pooling of vessels; (3) the exchange or cross-chartering of space or 
slots on vessels; or (4) joint management.43 

An interesting point in the RIMT and the IRRIMT is the introduction of the 
concept of non-vessel-operating common carriers (NVOCCs) into China’s interna-
tional maritime legislation. The concept of the NVOCC was first put into practice 
by the U.S. Federal Maritime Commission. In defining the term “carrier”, the 
                                                           
42  Article 2 IRRIMT. 
43  Article 3(3) IRRIMT in conjunction with Article 16(3) RIMT. 
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Chinese Maritime Code does not demand that the carrier owns a ship, in other 
words, “carrier” means the person by whom or in whose name a contract for car-
riage of cargo by sea has been concluded with a shipper.44 There is no legal defini-
tion of “freight forwarders” and their legal status is also unclear. The business 
activities of freight forwarders were governed by the former Ministry of Foreign 
Trade and Economic Co-operation (MOFTEC), which represented the interests of 
shippers and was replaced in 2003 by the Ministry of Commerce (MOFCOM),45 
while the status of freight forwarders brought them within the sphere of industrial 
jurisdiction covered by the Ministry of Communication (MOC), which represented 
and represents the interests of carriers. The two ministries have never satisfactorily 
resolved the problem of the jurisdiction over NVOCCs.46 Having taken account of 
the U.S. Ocean Shipping Reform Act of 1998 and the reality of the Chinese mar-
ket,47 the definitions of non-vessel-operating services and NVOCCs as well as the 
related provisions were introduced into the RIMT and the IRRIMT. In addition, 
the RIMT and the IRRITM divide the spheres of jurisdiction, with international 
maritime transport services (including NVOCCs) and auxiliary services relating to 
maritime transport services being regulated by the MOC,48 and freight forwarding 
services by the MOFCOM.49 

Under Chinese law non-vessel-operating services mean international maritime 
transportation services in which a NVOCC accepts cargo from shippers as a car-
rier, issues its own bills of lading or other related shipping documents, procures 
through international shipping undertakings the carriage of cargo by sea against 
payment of the freight by shippers, and assumes the responsibilities of a carrier.50 
NVOCCs may conduct the following activities: (1) conclude international ship-
ping contracts on the carriage of cargo with shippers in the name of carriers; (2) 
take delivery of cargo and deliver cargo in the name of carriers; (3) issue bills of 
lading and other related shipping documents; (4) charge freight and other service 
costs; (5) book space or slots on vessels with international shipping undertakings 
or contract with undertakings of other transportation means for the carriage of 
cargo; (6) pay the freight of port to port transportation or other transportation 

                                                           
44  Article 42(1) of the Maritime Code. 
45  Para. 2 of the Notice on Implementation Provisions of Regulations on the Administra-

tion of International Freight Forwarding Agency Services (Revised) [关于国际货物 
运输代理业管理规定实施细则修订的公告], issued by the MOFCOM on 1 January 
2004, and effective as of the same date.  

46  Wang, China’s Rules on Shipping (2002), p. 32. 
47  Yu/Wang, Integration of Deregulation and Regulatory Administration: Some Comments 

on the RIMT (2003), p. 572. 
48  Article 4 RIMT. 
49  Article 4 of the Implementation Provisions of Regulations on the Administration of 

International Freight Forwarding Agency Services [国际货物运输代理业管理规定实 
施细则], promulgated by the MOFTEC on 26 January 1998, effective as of 18 Febru-
ary 1998, and revised by the MOFCOM on 1 January 2004. 

50  Article 7(2) RIMT. 
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charges; and (7) conduct unstuffing and/or cargo container consolidation as well 
as other related activities.51  

The RIMT and the IRRIMT are applicable not only to international maritime 
transport but also to auxiliary business operations relating to international mari-
time transport. These auxiliary business operations include international shipping 
agency services, international ship management, loading and unloading, storage 
and warehousing of international shipments and international maritime container 
freight station and container yard services, etc.52  According to the IRRIMT,53 
undertakings engaged in auxiliary services relating to international maritime 
transport shall be Chinese enterprises established in accordance with Chinese law. 

In short, the RIMT and the IRRIMT constitute the legal basis for regulation of 
liner shipping services which under these regulations include not only liner cargo 
shipping services, but also liner passenger shipping services. Therefore, the RIMT 
and the IRRIMT cover not only liner conferences for cargo, but also for passenger 
transportation, although the latter are of little importance for competition regula-
tion. 

II. Territorial Scope 

Article 2 RIMT defines the territorial scope of application as international mari-
time transport and auxiliary operations to and from the ports of the PRC. The 
RIMT and the IRRIMT provide for two exclusions. The first refers to the exclu-
sion of shipping services between ports of Mainland China and Hong Kong, 
Macau as well as Taiwan. 

Article 57 RIMT prohibits foreign undertakings of international shipping ser-
vices to engage, without the approval of the MOC, in shipping services between 
Mainland China and Hong Kong or Macau, or provide two-way direct sailings or 
shipping services via a third place between Mainland China and Taiwan.54  It 
seems that the trade between Mainland China and Hong Kong, Macau or Taiwan 
is classified here as cabotage.55 On the other hand, investors from Hong Kong, 
Macau and Taiwan are treated as foreign investors. For instance, in spite of the 
relations existing between Mainland China and Hong Kong, Macau and Taiwan, 
under Chinese law the provisions of the RIMT and the IRRIMT shall be applied 
mutatis mutandis to investment in international maritime transportation services 
and the auxiliary services thereof in Mainland China by investors from Hong 
Kong, Macau and Taiwan.56 

                                                           
51  Article 3(4) IRRIMT. 
52  Article 2(2) RIMT. 
53  Article 3(6) to (9) IRRIMT. 
54  Article 57 RIMT. Such a provision may be the result of taking into account the issues 

of sovereignty and the “one country, two systems policy” in the decision-making proc-
ess. See Wang, China’s Rules on Shipping (2002), p. 34. 

55  Vastine, The CSI’s Comments on the RIMT (2002). 
56  Article 56 RIMT and Article 67 IRRIMT. 
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Maritime transportation between Mainland China and Hong Kong or Macau 
shall be administered in accordance with the RIMT by the MOC.57 Maritime 
transportation between Mainland China and Taiwan shall be governed by special 
provisions.58 Up to now, the MOC has not promulgated any special measures for 
the administration of maritime transportation between Mainland China and Hong 
Kong or Macau. By the authority of the State Council, the MOC has promulgated 
the Administrative Measures on Shipping in the Taiwan Strait,59 which empha-
sizes again that the shipping in the Taiwan Strait is cabotage, namely, Chinese 
domestic shipping services that shall be specially governed.60 In accordance with 
the Administrative Measures on Shipping in the Taiwan Strait, shipping services 
in the Taiwan Strait shall, on approval by the MOC, be operated by (1) shipping 
companies which are solely owned by Mainland China interests or Taiwan inter-
ests and which are duly registered in Mainland China or in Taiwan; and (2) ship-
ping JVs between Mainland China and Taiwan.61 Later the MOC issued the No-
tice on Issues Relating to Strengthening the Supervision of Tramp Vessel Services 
in the Taiwan Strait62 and the Notice on Issues Relating to Strengthening the Su-

                                                           
57  Article 58(1) RIMT. Under the WTO framework, Mainland China has concluded the 

Closer Economic Partnership Arrangement (CEPA) with Hong Kong and Macau re-
spectively, in order to strengthen trade and investment cooperation between Mainland 
China and Hong Kong, Macau. In CEPA, China provides service suppliers from Hong 
Kong and Macau with more preferential treatment than it offered foreigners in the 
WTO context. For example, as regards maritime transport, Hong Kong service provid-
ers are allowed to “use liner vessels serving main routes to move, without any restric-
tions, empty containers that they own or rent”, which has not been committed in the 
WTO context. In addition, investors from Hong Kong and Macau may now establish 
wholly Hong Kong or Macau-owned enterprises in Mainland China to engage in inter-
national ship management services, international maritime cargo warehousing, interna-
tional maritime container freight station and container yard services, and non-vessel op-
erating services. They may also establish a wholly Hong Kong or Macau-owned 
shipping company in Mainland China to offer such usual businesses as canvassing of 
cargoes, issuing bills of lading, settling freight, and signing service contracts for their 
owned or operated vessels (Article 17 of the Provisions on the Administration of For-
eign Investment in International Maritime Transportation). Foreign shipping operators 
may take advantage of there preferential treatments by establishing a commercial pres-
ence in Hong Kong or Macau. That provides more options to foreign shipping operators 
for entry into China’s shipping service market in particular. 

58  Article 58(2) RIMT. 
59  Administrative Measures on Shipping in the Taiwan Strait [台湾海峡两岸间航运管理 

办法], issued by the MOC on 19 August 1996 and effective as of 20 August 1996. 
60  Article 3 of the Administrative Measures on Shipping in the Taiwan Strait. 
61  Article 5 of the Administrative Measures on Shipping in the Taiwan Strait. 
62  Notice on Issues Relating to Strengthening the Supervision of Tramp Vessel Services in 

the Taiwan Strait [关于加强台湾海峡两岸不定期船舶运输管理的通知], issued by 
the MOC on 26 November 2002 and effective as of the same date. 
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pervision of Container Liner Shipping Services in the Taiwan Strait63 in 2002 and 
2004 respectively. In the latter Notice issued in 2004, the MOC made clear that 
vessels engaged in international container liner shipping services may berth in 
ports of Taiwan and Mainland China in one voyage, which needs only to be made 
known to the public and to be filed with the MOC according to Article 19 RIMT, 
but the provision of two-way direct sailings or shipping services via a third place 
for the carriage of cargo between Mainland China and Taiwan is excepted.64 

In this way Chinese maritime legislation attempts to regulate not only shipping 
between Mainland China and Hong Kong, Macau and Taiwan (so-called “Great 
China”), but also shipping transportation between Taiwan and third countries. The 
U.S. Coalition of Service Industries indicated in its comments on the RIMT that 
such a provision violates the PRC’s obligations under the WTO by attempting to 
regulate other independent members of the WTO, namely, Taiwan, Hong Kong 
and Macau and that such a provision creates serious complications for carriers 
serving both the PRC and Taiwan, by suggesting that ports in Taiwan are to be 
considered “ports of the PRC”.65  

Although foreign undertakings of international shipping services are not enti-
tled to engage in cabotage, they may gain entry even to this market by establish-
ment of a JV.66 Under Article 2 of the Regulation on Ship Registration,67 vessels 
owned by Sino-foreign JVs, in which the Chinese investment exceeds 50%, shall 
be registered in China and fly the Chinese flag. So any foreign undertakings of 
international shipping services may engage in cabotage between Chinese ports by 
simply establishing a commercial presence within Chinese territory. 

The second exclusion refers to the international maritime transport services re-
lating to ports between third countries. In accordance with the express wording of 
Article 2(1) RIMT, as long as the ports of origin or destination are situated in the 
PRC, the transport operation is international. Furthermore, liner conference 
agreements, operational agreements, freight rate agreements and consortia will be 
subject to the RIMT and the IRRIMT, provided that one or more Chinese ports are 
involved.68 As a result, the maritime transport between ports of third countries is 
excluded from the scope of the RIMT and the IRRIMT. 

Apart from the above two exclusions, it should be pointed out that the provi-
sions in the RIMT and the IRRIMT are primarily of an administrative character 
and contain only few competition rules. Therefore, it is not surprising that neither 
the RIMT nor the IRRIMT refer to extraterritorial application. However, the ports 

                                                           
63  Notice on Issues Relating to Strengthening the Supervision of Container Liner Shipping 

Services in the Taiwan Strait [关于加强台湾海峡两岸集装箱班轮运输管理的公告], 
Doc. No. MOC 9/2004, issued by the MOC on 8 June 2004. 

64  Article 2 of the Notice on Issues Relating to Strengthening the Supervision of Container 
Liner Shipping Services in the Taiwan Strait.  

65  Vastine, The CSI’s Comments on the RIMT (2002). 
66  Li/Cullinane/Yan/Cheng, Maritime Policy in China after WTO (2005), pp. 80–81. 
67  Regulation on Ship Registration [船舶登记条例], promulgated by the State Council on 

2 June 1994, effective as of 1 January 1995. 
68  Article 35(1) and (2) RIMT. 
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of the PRC can be considered an effective connecting point for possible applica-
tion of relevant Chinese competition rules. 

C. Conclusion 

The scope of application of specific regulations refers to two aspects: the objective 
and the territorial scope.  

Objective: the application of Regulation 4056/86 is actually restricted to inter-
national cargo liner shipping transport. Passenger transport service in liner ship-
ping is excluded. The scope of application of the RIMT and the IRRIMT covers, 
however, a wide range of subject-matters besides international liner shipping ser-
vices. International liner shipping services within the meaning of the RIMT and 
the IRRIMT include not only cargo transport, but also passenger transport ser-
vices.  

Territorial: Regulation 4056/86, the RIMT and the IRRIMT seem to take the 
domestic ports as basis for the application of the regulations. Extraterritorial appli-
cation of general competition rules is partly accepted by Community case law, but 
was not accepted in China until the AML explicitly adopted it. 

 



Chapter IV: Exemption and Prohibition 
Provisions Concerning Liner Conferences  

A. Exemption Provisions of Regulation 4056/86 

The block exemption for liner conferences in Article 3 of Regulation 4056/86 is 
the main part of the substantive provisions of Regulation 4056/86. Another two 
block exemptions involving transport users are provided in Article 6 of Regulation 
4056/86: one deals with vertical agreements between liner conferences and trans-
port users, another deals with horizontal agreements between transport users. As 
regards the block exemptions, certain compulsory conditions are laid down in 
Article 4 of Regulation 4056/86, and several mandatory obligations are provided 
in Article 5 of Regulation 4056/86. 

I. Definition of Liner Conferences 

The “liner conference” is defined in Article 1(3)(b) of Regulation 4056/86 as fol-
lows: 

“a group of two or more vessel-operating carriers which provides international liner 
services for the carriage of cargo on a particular route or routes within specified geo-
graphical limits and which has an agreement or arrangement, whatever its nature, 
within the framework of which they operate under uniform or common freight rates 
and any other agreed conditions with respect to the provision of liner services.” 

Here the definition of a liner conference in the UNCTAD Liner Code1 is repeated 
verbatim. The European legislator wanted to bring Regulation 4056/86 in line 
with the UNCTAD Liner Code. This is confirmed not only in the 3rd Recital of 
Regulation 954/79 and in the 3rd Recital of Regulation 4056/86, but also in the 
Commission’s decisions and the CFI’s rulings.2 

                                                           
1  The first paragraph in Chapter I of Part One of the UNCTAD Liner Code. 
2  Commission Decision 94/980/EC of 19 October 1994 (Trans Atlantic Agreement, 

“TAA”), O.J. 1994 L 376/1, paras. 321 ff.; CFI 28 February 2002, case T-395/94 (At-
lantic Container Line and Others v. Commission, “TAA”), [2002] E.C.R. II-875, paras. 
147 ff. See Negenman, in: Schröter/Jakob/Mederer, Kommentar zum Europäischen 
Wettbewerbsrecht (2003), p. 1175, Rn. 78; Basedow, in: Immenga/Mestmäcker, EG-
Wettbewerbsrecht Kommentar (2007), Verkehr; C., p. 1548, Rn. 39. 
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Under this definition, to take advantage of the block exemption contained in 
Regulation 4056/86, a liner conference must fulfil three criteria:3  

1) a liner conference is a group of two or more vessel-operating carriers which 
are linked by an agreement or an arrangement with each other; 

2) for the carriage of cargo on a particular route or routes within specified geo-
graphical limits, international liner services are provided; and 

3) liner services are provided under uniform or common freight rates. 

1. Vessel-Operating Carriers under Agreement or Arrangement 
The first criterion delimits the type of agreement and the type of carrier which 
may benefit from the block exemption contained in Article 3 of Regulation 
4056/86. Accordingly, agreements between non-vessel operating carriers could 
not enjoy the block exemption for liner conferences. As to agreements or ar-
rangements, Regulation 4056/86 does not lay down any requirements as regards 
the legal form of liner conferences or the need to comply with any formalities 
once they are set up. It is generally assumed that liner conferences lack the mini-
mum essential characteristics needed to make them entities with a separate legal 
personality.4 Although in practice liner conferences are generally governed by 
very detailed written agreements, for the purposes of Regulation 4056/86, there is 
nothing to prevent a conference from being set up through a purely oral agreement 
of limited content or even through a gentlemen’s agreement.5 As regards the terms 
of conference agreements, following the example of the UNCTAD Liner Code, 
the Community does not require the terms to adhere to a given model, nor do they 
need to be registered with any public authority.6 

2. International Liner Services within Specified Geographical  
    Limitation 
The second criterion, to a great extent, coincides with the scope of application 
provided in Article 1(2) of Regulation 4056/86. With reference to “international 
liner services”, the definition of liner conferences excludes restrictive agreements 
both in tramp vessel services and in cabotage services.7 In addition, the definition 
of liner conferences refers exclusively to cargo-carrying conferences. Therefore, 
restrictive agreements between liner companies offering passenger transport ser-
vices,8 so-called “passenger liner conferences”, are excluded from the block ex-
                                                           
3  Cf. Basedow, in: Immenga/Mestmäcker, EG-Wettbewerbsrecht Kommentar (2007), 

Verkehr; C., p. 1548, Rn. 39. 
4  Ortiz Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 189. See also 

unter Chaper VI, A. I. 6. b. aa. 
5  For a general survey of the structure and organisation of liner conferences, see Jacobs, 

Zur Vereinbarkeit von Kartellabsprachen der internationalen Linienschiffahrt mit Arti-
kel 85 EWG-Vertrag (1991), p. 18 ff. 

6  Ortiz Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 189. 
7  Ibid., p. 192. 
8  The 1981 draft Regulation referred to “liner services for the carriage of cargo or pas-

sengers” within the definition of conference (Article 3(1) of the 1981 draft Regulation). 
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emption contained in Article 3 of Regulation 4056/86, although the transport of 
passengers falls within the scope of the Regulation.9  

3. Uniform or Common Freight Rates 
The third criterion requires the existence of uniform or common freight rates for 
liner services. It constitutes the most important aspect of the definition and shows 
the core characteristic of liner conferences, supposed to provide stability, primar-
ily the stability of freight rates. Such stability of freight rates is perceived as the 
first and most important economic advantage which liner conferences contribute 
to the maritime transport industry.10 Therefore, the stability of freight rates, in the 
form of uniform or common freight rates, constitutes the main justification for the 
block exemption for liner conferences.11 It is generally assumed that the existence 
of such uniform or common freight rates is an essential condition for the exemp-
tion of all agreements provided in Article 3 of Regulation 4056/86.12 Accordingly, 

                                                           
Due to strong critisium and taking into account the UNCTAD Liner Code, the carrigage 
of passengers was excluded from the definition of liner conference. For more details, 
see Jacobs, Zur Vereinbarkeit von Kartellabsprachen der internationalen Linienschif-
fahrt mit Artikel 85 EWG-Vertrag (1991), p. 103; Ortiz Blanco, Shipping Conferences 
under EC Antitrust Law (2007), p. 193 ff. 

9  Basedow, in: Immenga/Mestmäcker, EG-Wettbewerbsrecht Kommentar (2007), 
Verkehr; C., p. 1548, Rn. 39 in conjunction with p. 1532, Rn. 16; Jacobs, Zur Verein-
barkeit von Kartellabsprachen der internationalen Linienschiffahrt mit Artikel 85 
EWG-Vertrag (1991), p. 103; Ortiz Blanco, Shipping Conferences under EC Antitrust 
Law (2007), p. 189; Power, EC Shipping Law (1992), p. 302. 

10  For more details, see below Chapter VI A. I. 2. 
11  Basedow, in: Immenga/Mestmäcker, EG-Wettbewerbsrecht Kommentar (2007), Ver-

kehr; C., p. 1545, Rn. 32. 
12  Ibid., p. 1548, Rn. 39 in conjunction with p. 1545, Rn. 76; Negenman, in: 

Schröter/Jakob/Mederer, Kommentar zum Europäischen Wettbewerbsrecht (2003), p. 
1175, Rn. 78; Dinger, The Future of Liner Conferences in Europe (2004), p. 100 ff. In 
view of Community case law, see Commission Decision 92/262/EEC of 1 April 1992 
(French-West African shipowners’ committees), O.J. 1992 L 134/1, para. 45; Commis-
sion Decision 93/82/EEC of 23 December 1992 (Cewal, Cowac and Ukwal), O.J. 1993 
L 34/20, para. 42, in conjunction with CFI 8 October 1996, joined cases T-24/93, T-
25/93, T-26/93 and T-28/93 (Compagnie Maritime Belge Transports SA and Others v. 
Commission), [1996] E.C.R. II-1201, para. 49 and ECJ 16 March 2000, joined cases C-
395/96 P and C-396/96 P (Compagnie Maritime Belge Transports, Compagnie Mari-
time Belge and Dafra-Lines A/S v. Commission), [2000] E.C.R. I-1365, paras. 46 ff.; 
Commission Decision 94/980/EC of 19 October 1994 (Trans Atlantic Agreement, 
“TAA”), O.J. 1994 L 376/1, paras. 315–358, especially paras. 326 ff., confirmed by 
CFI 28 February 2002, case T-395/94 (Atlantic Container Line and Others v. Commis-
sion, “TAA”), [2002] E.C.R. II-875, paras. 142–178; Commission Decision 99/243/EC 
of 16 September 1998 (Trans Atlantic Conference Agreement, “TACA”), O.J. 1999 L 
95/1, paras. 451 ff., confirmed by CFI 30 September 2003, joined cases T-191/98, T-
212/98 to T-214/98 (Atlantic Container Line AB and Others v. Commission, “TACA”), 
[2003] E.C.R. II-3275, para. 562; Commission Decision 2000/627/EC of 16 May 2000 
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in order to qualify for the block exemption, liner conferences have to set the same 
level of rates for each of their members (even if those rates differ widely from one 
type of cargo to another) without distinction or discrimination.13 This means that 
the same freight rate applies to every member of a liner conference.14 

As far as the meaning of “uniform or common freight rates” is concerned, the 
UNCTAD Liner Code as the benchmark for interpretation should be taken into 
account. Article 13 of the UNCTAD Liner Code deals with conference freight 
rates and provides as follows: 

1) Conference tariffs shall not unfairly differentiate between shippers similarly situ-
ated. Shipping lines members of a conference shall adhere strictly to the rates, 
rules and terms shown in the tariffs and other currently valid published docu-
ments of the conference and to any special arrangements permitted under this 
Code. 

2) Conference tariffs should be drawn up simply and clearly, containing as few 
classes/categories as possible, depending on the particular requirements of a 
trade, specifying a freight rate for each commodity and, where appropriate, for 
each class/category; … 

Insofar it is correct to argue that freight rates within tariffs must be non-
discriminatory and unique for each product or class of products within the tariff.15 
In other words, freight rates are common, if all conference members offer the 
transport of the same commodity for the same price; and freight rates are uniform 
if a shipper is offered the same freight rate by all conference members.16 In TAA,17 
the Commission held that the phrase “uniform or common” does not admit of the 
interpretation that, in order to fall within the block exemption for liner confer-
ences, it is sufficient for a group of carriers to set freight rates (hence tariff struc-
tures) which vary from one member to another, but which are discussed in a joint 
structure. In order that shippers might secure the stabilization benefits envisaged, 

                                                           
(Far East Trade Tariff Charges and Surcharges Agreement, “FETTCSA”), O.J. 2000 L 
268/1, para. 162, left open by CFI 19 March 2003, case T-213/00 (CMA CGM and Oth-
ers v. Commission), [2003] E.C.R. II-913, para. 96; Commission Decision 2003/68/EC 
of 14 November 2002 (Revised TACA), O.J. 2003 L 26/53, paras. 76 ff. 

13  Commission Decision 94/980/EC of 19 October 1994 (Trans Atlantic Agreement, 
“TAA”), O.J. 1994 L 376/1, para. 325. 

14  In comparison with Article 12(b) of the UNCTAD Liner Code. Cf. Ortiz Blanco, Ship-
ping Conferences under EC Antitrust Law (2007), p. 199. 

15  Ortiz Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 198. 
16  Dinger, The Future of Liner Conferences in Europe (2004), p. 102. See also Commis-

sion Decision 94/980/EC of 19 October 1994 (Trans Atlantic Agreement, “TAA”), O.J. 
1994 L 376/1, para. 326; Ortiz Blanco, Shipping Conferences under EC Antitrust Law 
(2007), p. 198. 

17  Commission Decision 94/980/EC of 19 October 1994 (Trans Atlantic Agreement, 
“TAA”), O.J. 1994 L 376/1. 
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freight rates must be common, not only established in common.18 It is indispensa-
ble that the same rates are offered by all and to all.19 For this reason, agreements 
between ship-owners to establish differential freight rates and agreements between 
conferences and independents with the same objective, just like the TAA, do not 
comply with the definition of liner conferences in Article 1(3)(b) of Regulation 
4056/86 and therefore cannot benefit from the block exemption in Article 3 of 
Regulation 4056/86.20 

In conclusion, Regulation 4056/86 follows the provisions in the UNCTAD 
Liner Code on types of conferences or agreements by granting a block exemption 
for liner conferences and accordingly defines liner conferences in the manner 
established in the UNCTAD Liner Code.21 

II. Exemption under Article 3 of Regulation 4056/86 

1. General Review 
Regulation 4056/86 grants a block exemption to certain arrangements between 
members of one or several liner conferences, but not to liner conferences them-
selves or to the basic agreement setting up the conferences.22 Liner conferences 
themselves do not act commercially, but create a context in which member carri-
ers can operate. In this sense, liner conferences are identical with or close to being 
associations of undertakings.23 Agreements setting up a liner conference are very 
complicated.24 A typical conference agreement is actually made up of a series of 
agreements. In addition to the basic agreement establishing a liner conference, 
there are normally many other agreements which concern other matters and usu-
ally take forms of clauses of conference agreements or separate agreements.25 In 
general the basic agreement stipulates only that the member carriers should later 
come to agreements over freight rates, capacity management programs and sched-
uled timetables etc. The basic agreement establishing a liner conference does not 
contain directly such clauses or separate agreements which themselves are restric-

                                                           
18  Ibid., para. 325. See also Lang, Current Issues in EC Maritime Competition Law 

(1993), p. 412 ff.; Cf. Ortiz Blanco, Shipping Conferences under EC Antitrust Law 
(2007), p. 199. 

19  Commission Decision 94/980/EC of 19 October 1994 (Trans Atlantic Agreement, 
“TAA”), O.J. 1994 L 376/1, para. 326. 

20  Ibid., paras. 334. In comparison, see also Commission Decision 99/485/EC of 30 April 
1999 (Europe Asia Trades Agreement, “EATA”), O.J. 1999 L 193/23, para. 221. 

21  Ortiz Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 199. 
22  Ruttley, International Shipping and EEC Competition Law (1991), p. 10; Basedow, in: 

Immenga/Mestmäcker, EG-Wettbewerbsrecht Kommentar (2007), Verkehr; C., p. 1547, 
Rn. 38. 

23  Ruttley, International Shipping and EEC Competition Law (1991), p. 10. 
24  For a general survey, see Jacobs, Zur Vereinbarkeit von Kartellabsprachen der interna-

tionalen Linienschiffahrt mit Artikel 85 EWG-Vertrag (1991), p. 18 ff. 
25  Cf. Ortiz Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 238. 
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tions of competition and thus subject to Community competition rules.26 Thus the 
establishment of a liner conference itself does not constitute an agreement within 
the meaning of Article 81(1) EC. Accordingly, it is not appropriate to grant ex-
emption to a liner conference for itself. 

Article 3 of Regulation 4056/86 appears to cover a large number of agreements, 
which are to be analyzed with reference to the participating undertakings on the 
one side, and with reference to their objective content on the other. In order to 
have a complete outline of Article 3, it is necessary to discuss briefly the technical 
agreements in Article 2 of Regulation 4056/86, albeit this Article was repealed 
completely by Regulation 1419/2006 without any transitional period.27 Further-
more, another two block exemptions under Article 6 of Regulation 4056/86 will 
be reviewed in conjunction. 

2. Agreements with Reference to Participating Undertaking 
Article 3 of Regulation 4056/86 authorizes certain “agreements, decisions and 
concerted practices of all or part of the members of one or more liner conferences” 
having one or more objectives provided in this Article. This wording offers vari-
ous possible combinations of agreements within liner conferences. Firstly, agree-
ments between all members or part of the members of one liner conference are 
imaginable. Agreements between all of the members or between parts of the 
members of several liner conferences also could give rise to dispute and debate.  

a. Agreements between Various Liner Conferences  
In this respect, disagreement mainly arises regarding the question whether an 
agreement between two or more liner conferences could also fall within the scope 
of the block exemption under Article 3 of Regulation 4056/86. One opinion argues 
that Article 3 covers agreements among all members of one or more conferences 
and as such also an initial agreement between liner conferences.28 Another argu-
ment opposes this opinion with the reasoning that the initial agreement between 
liner conferences only establishes an institutional framework but does not in itself 
constitute a restriction to competition. Furthermore, liner conferences are not li-
able under Community competition rules.29 An additional opinion considers the 
integration of various liner conferences through such an agreement as one single 

                                                           
26  Basedow, in: Immenga/Mestmäcker, EG-Wettbewerbsrecht Kommentar (2007), Ver-

kehr; C., p. 1547, Rn. 38. 
27  According to Article 1 of Regulation 1419/2006, while Regulation 4056/86 as whole is 

repealed, a transitional period of two years from 18 October 2006 is granted to Article 
1(3)(b) and (c), Articles 3 to 7, Article 8(2) and Article 26 of Regulation 4056/86. 

28  Jacobs, Zur Vereinbarkeit von Kartellabsprachen der internationalen Linienschiffahrt 
mit Artikel 85 EWG-Vertrag (1991), p. 124. As to the similar opinion, see Pernice, Of-
fene Märkte und Wettbewerbsordnung der EG im Bereich der Seeschiffahrt (1993), p. 
153. 

29  Dinger, The Future of Liner Conferences in Europe (2004), p. 104, p. 151; Basedow, 
in: Immenga/Mestmäcker, EG-Wettbewerbsrecht Kommentar (2007), Verkehr; C., p. 
1550, Rn. 41. 
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conference, a geographical so-called “superconference”.30 This view is sceptical of 
the first two interpretations.31 

Actually, the answer to the above question depends on the content of this type 
of agreement. If an agreement as such does not contain clauses with concrete re-
quirements for price settlement, capacity arrangement and service conditions etc. 
for all members of the liner conferences concerned, this agreement does not fall 
within the scope of the block exemption under Article 3. The reason is that an 
agreement as such could not constitute an infringement of Article 81(1) EC. But 
on the contrary, assumed that an inter-conference agreement as such does contain 
certain clauses which include concrete settlements in the manner of concerted 
and/or differential arrangements for all member carriers from the various liner 
conferences concerned and is meant to realize, e.g. a certain geographical market 
strategy or product marketing plan, especially through differential price fixing for 
geographical or product markets, then on account of these clauses, this agreement 
is restrictive for the purpose of Article 81(1) EC and fulfils the criteria in Article 3 
of Regulation 4056/86. 

b. “Tolerated Outsider Agreements” 
Agreements between conference members and outsiders, primarily independents 
are called “tolerated outsider agreements”. As to the question whether this type of 
agreement also falls within the scope of the block exemption in Article 3 of Regu-
lation 4056/86, a supporting opinion considers that Article 3 should be interpreted 
to cover “tolerated outsider agreements”.32 There are, however, several arguments 
which rebut this extensive interpretation:33 they are partly questionable and partly 
convincing. One is based on the assumption that the organizational structure of 
liner conferences ensures stability in liner shipping:34 it argues that agreements 
with outsiders do not establish such stable institutional surroundings and are there-
fore not suitable for the block exemption under Article 3. This is questionable, 
since it derives from the traditional understanding of the economic advantages 
which liner conferences were assumed to contribute to justify their exemption 
from general Community competition rules. This argument was challenged and 
severely criticized by contemporary theoretical and empirical studies. 35  But a 
convincing argument in the 8th Recital of Regulation 4056/86 emphasizes the 
                                                           
30  As to “interconferences” or “superconferences”, see Abrahamsson, International Ocean 

Shipping: Current Concepts and Principles (1980), p. 123. 
31  Ortiz Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 133 ff. and p. 

194 ff. 
32  Jacobs, Zur Vereinbarkeit von Kartellabsprachen der internationalen Linienschiffahrt 

mit Artikel 85 EWG-Vertrag (1991), p. 124. 
33  For an overview, see Pernice, Offene Märkte und Wettbewerbsordnung der EG im 

Bereich der Seeschiffahrt (1993), p. 154; Townley, The Liner Shipping Block Exempti-
ons in European Law (2004), p. 116; Basedow, in: Immenga/Mestmäcker, EG-
Wettbewerbsrecht Kommentar (2007), Verkehr; C., p. 1550, Rn. 41. 

34  Dinger, The Future of Liner Conferences in Europe (2004), p. 103. 
35  Basedow, in: Immenga/Mestmäcker, EG-Wettbewerbsrecht Kommentar (2007), Ver-

kehr; C., p. 1545, Rn. 32. For more details, see below Chapter VI A. I. 2. 
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importance of effective competition from non-conference scheduled services. 
Residual competition,36 i.e. competition from outsiders, primarily from independ-
ents, shows that conference agreements are no longer indispensable to maintain 
the regularity37 of maritime transport services.38 “Tolerated outsider agreements” 
threaten residual competition, and it is therefore contrary to the aim of Regulation 
4056/86 to grant exemption to such agreements. 

This argument was confirmed by the Commission’s decisions. In French-West 
African shipowners’ committees,39 the Commission declared that “the system set 
up by the carriers’ agreements brings together conference and non-conference 
lines for the sole purpose of sharing among those lines all the liner trades in ques-
tion. Such systems are not covered by Article 3 of Regulation 4056/86.”40 In 
TAA,41 the Commission further emphasized effective competition from outsiders. 
The Commission identified the agreement referred to not as a genuine liner con-
ference but as an agreement between a conference and outsiders,42 and declared 
that the system of differentiated rates in this agreement aims at associating non-
conference carriers with price agreements between the old conference members. 
The Commission repeated its former opinion that such a “tolerated outsider 
agreement” is not a conference agreement and falls outside the scope of the block 
exemption provided in Article 3.43 

3. Objective Contents of Agreements Covered by Article 3  
    of Regulation 4056/86 
a. Systematic Review 
Article 3 of Regulation 4056/86 requires that the agreements exempted have cer-
tain contractual objectives. First of all, they must deal with the fixing of rates and 
conditions of carriage. It is consistent with the definition of liner conference44 and 
the requirement of Regulation 4056/86 that the fixing of prices by conference 
members is an indispensable requirement for the enjoyment of the exemption45 
because of the nature of liner conferences as cartels of prices and conditions.46 
                                                           
36  For more details, see Basedow, in: Immenga/Mestmäcker, EG-Wettbewerbsrecht Kom-

mentar (2007), Verkehr; C., p. 1550, Rn. 41 in conjunction with p. 1545 Rn. 32. 
37  For more details on “regularity” in relation to “stability”, see below Chapter VI A. I. 2. 

b. 
38  Basedow, in: Immenga/Mestmäcker, EG-Wettbewerbsrecht Kommentar (2007), Ver-

kehr; C., p. 1545, Rn. 32.  
39  Commission Decision 92/262/EEC of 1 April 1992 (French-West African shipowners’ 

committees), O.J. 1992 L 134/1. 
40  Ibid., para. 45. 
41  Commission Decision 94/980/EC of 19 October 1994 (Trans Atlantic Agreement, 

“TAA”), O.J. 1994 L 376/1. 
42  Ibid., para. 343. 
43  Ibid., para. 355. 
44  See above Chapter IV A. I. 
45  Jacobs, Zur Vereinbarkeit von Kartellabsprachen der internationalen Linienschiffahrt 

mit Artikel 85 EWG-Vertrag (1991), p. 103 ff.; Werner, Eine Wettbewerbsverordnung 
für den Seeverkehr (1987), p. 801; Basedow, in: Immenga/Mestmäcker, EG-
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Besides, Article 3 of Regulation 4056/86 adds that these agreements may, “as 
the case may be”, have one or more of the following objectives: 

a) the coordination of shipping timetables, sailing dates or dates of calls; 
b) the determination of the frequency of sailings or calls; 
c) the coordination or allocation of sailings or calls among members of the con-

ference; 
d) the regulation of the carrying capacity offered by each member; 
e) the allocation of cargo or revenue among members. 

Agreements made with a view to the first four of these objectives aim at influenc-
ing the supply and the market in the liner shipping market by means of: 

- determining the number of sailings (temporal delimitation of supply) and calls 
(geographical delimitation of supply);  

- distribution and coordination of sailings and calls and, concomitantly, the 
operational patterns of the vessels (market sharing).47 

These agreements concern the internal arrangement of the supply of services and 
work as “rationalization agreements” which are primarily conceived to be ancil-
lary to the fixing of freight rates to strengthen restriction of competition and only 
secondarily as a way of improving services.48 In contrast to the first four types of 
agreements, Article 3(e) authorizes agreements concerning “the allocation of 
cargo or revenue among members”, namely so-called pool agreements.49  Pool 
agreements50 are usually considered ancillary to rate-fixing agreements with indi-
rect effect and insofar different from rationalization agreements, since the latter’s 
function is directly related to the fixing of uniform or common freight rates.51 

With regard to the meaning of Article 3 of Regulation 4056/86, the question 
arises as to whether price fixing alone is sufficient to enable the grant of the ex-
emption. If not, then another question arises as to whether a cumulative52 relation 

                                                           
Wettbewerbsrecht Kommentar (2007), Verkehr; C., p. 1548, Rn. 39 in conjunction with 
p. 1551, Rn. 43; Ortiz Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 
201. 

46  Negenman, in: Schröter/Jakob/Mederer, Kommentar zum Europäischen Wettbewerbs-
recht (2003), p. 1177, Rn. 82. See Commission Decision 92/262/EEC of 1 April 1992 
(French-West African shipowners’ committees), O.J. 1992 L 134/1, para. 45; Commis-
sion Decision 93/82/EEC of 23 December 1992 (Cewal, Cowac and Ukwal), O.J. 1993 
L 34/20, para. 42; Commission Decision 94/980/EC of 19 October 1994 (Trans Atlantic 
Agreement, “TAA”), O.J. 1994 L 376/1, paras. 320 ff. 

47  Ortiz Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 209. 
48  Cf. Ortiz Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 209 f. 
49  Cf. Article 2 of the UNCTAD Liner Code. For more details see Ortiz Blanco, Shipping 

Conferences under EC Antitrust Law (2007), p. 213. 
50  See also Basedow, in: Immenga/Mestmäcker, EG-Wettbewerbsrecht Kommentar 

(2007), Verkehr; C., p. 1536, Rn. 21 w.f.r. 
51  Ortiz Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 213. 
52  Basedow, in: Immenga/Mestmäcker, EG-Wettbewerbsrecht Kommentar (2007), Ver-

kehr; C., p. 1550, Rn. 42. 
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must exist between the requirement of price fixing and the above-mentioned five 
other objectives. The latter position is preferable and justified on several accounts. 
First, this is supported by a literal interpretation of the wording in Article 3 in 
comparison with the definition of liner conferences in Article 1(3)(b).53 Secondly, 
it complies with the constant opinion in Community case law which asserts that 
exemptions in Community law have to be interpreted strictly.54 Since the greater 
the number of conditions or objectives the smaller the scope of the exemption, a 
wider interpretation of the scope of the block exemption in Article 3 would lead to 
a “blank cheque exemption”55 for price fixing in liner shipping.56 Finally, despite 
the ambiguous wording in the 8th Recital of Regulation 4056/86, the Commission 
took the unambiguous position that ship-owners should, in addition to rate fixing, 
engage in restrictive activities or enter into restrictive agreements as listed in Arti-
cle 3(a) to (e), so as to be able to enjoy the block exemption under Article 3.57 

                                                           
53  Ortiz Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 202. 
54  For instance, ECJ 16 June 1994, case C-322/93 P (Automobiles Peugeot SA and Peu-

geot SA v. Commission), [1994] E.C.R. I-2727, para. 37; ECJ 24 October 1995, case C-
70/93 (Bayerische Motorenwerke AG (BMW) v. ALD Auto-Leasing D GmbH), [1995] 
E.C.R. I-3439, para. 28; ECJ 24 October 1995, case C-266/93 (Bundeskartellamt v. 
Volkswagen AG and VAG Leasing GmbH), [1995] E.C.R. I-3477, para. 33; CFI 8 Oc-
tober 1996, joined cases T-24/93, T-25/93, T-26/93 and T-28/93 (Compagnie Maritime 
Belge Transports SA and Others v. Commission), [1996] E.C.R. II-1201, para. 48; CFI 
28 February 2002, case T-395/94 (Atlantic Container Line and Others v. Commission, 
“TAA”), [2002] E.C.R. II-875, para. 146; CFI 28 February 2002, case T-86/95 (Com-
pagnie générale maritime and Others v. Commission, “FEFC”), [2002] E.C.R. II-1011, 
para. 252; CFI 30 September 2003, joined cases T-191/98, T-212/98 to T-214/98 (At-
lantic Container Line AB and Others v. Commission, “TACA”), [2003] E.C.R. II-3275, 
paras. 568 and 1381. See also Dinger, The Future of Liner Conferences in Europe 
(2004), p. 125; Ortiz Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 
201 ff. 

55  CFI 28 February 2002, case T-86/95 (Compagnie générale maritime and Others v. 
Commission, “FEFC”), [2002] E.C.R. II-1011, paras. 253, 259 and 260. 

56  Ortiz Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 202. 
57  Commission Decision 99/243/EC of 16 September 1998 (Trans Atlantic Conference 

Agreement, “TACA”), O.J. 1999 L 95/1, para. 397; Commission Decision 99/485/EC of 
30 April 1999 (Europe Asia Trades Agreement, “EATA”), O.J. 1999 L 193/23, para. 
177; Commission Decision 2003/68/EC of 14 November 2002 (Revised TACA), O.J. 
2003 L 26/53, para. 76. For further confirmation, see White Paper on the review of 
Regulation 4056/86, applying the EC competition rules to maritime transport, Commis-
sion Programme 2003/COMP/18 of 13 October 2004, para. 8; Annex to White Paper, 
para. 17; Consultation Paper on the Review of Council Regulation (EEC) No. 4056/86 
laying down detailed rules for the application of Articles 81 and 82 of the EC Treaty to 
maritime transport, 27 March 2003, available online at <http://ec.europa.eu/comm/ 
competition/antitrust/legislation/maritime/en.pdf>, para. 9. 
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b. Fixing of Rates and Conditions 
As clarified by the analysis of the definition of liner conference,58 freight rates are 
common, if all conference members offer the transport of the same commodity for 
the same price; and freight rates are uniform if a shipper is offered the same 
freight rate by all conference members. The rates and conditions put forward by 
liner conferences should be uniform and common. This feature is one of the most 
important criteria of the definition of liner conferences and is considered the fun-
damental justification of the liner conference block exemption. It also limits the 
scope of application of the block exemption. 

In general, “malpractice” is defined as “any action on the part of a member line 
which is not in accordance with the spirit of the conference or of the requirements 
imposed on conferences by the regulatory authorities and which may result in that 
member gaining an undue advantage over other members, or may give an undue 
advantage to particular shippers as compared with other shippers.”59 In respect of 
the scope of Article 3 of Regulation 4056/86, it is questionable whether a confer-
ence in which malpractices take place falls within the definition of liner confer-
ences in Article 1(3)(b) of Regulation 4056/86 and therefore fulfils the conditions 
for the block exemption in Article 3. 

It could be argued that malpractices are the opposite of the primary objective of 
conference agreements, namely the fixing of uniform or common freight rates. As 
a consequence, it could be further concluded that a violation of the common tariff 
means that the conditions laid down in Article 3 of Regulation 4056/86 in relation 
with the definition of liner conferences in Article 1(3)(b) of Regulation 4056/86 
are not fulfilled.60 This position seems to be in line with the practice of the Com-
mission which insisted on the need for ship-owners, once they form part of a con-
ference, not to compete among themselves as regards freight rates.61 However, it 
could lead to a contradiction that malpractices which could contribute to price 
competition among the member carriers are suppressed, while the whole liner 
conference in which price competition is eliminated is allowed by the block ex-
emption. In this way, it is contrary to the Community principle of proportional-
ity.62 

From a different point of view, a tariff published in writing could by itself 
prove that a liner conference has as its objective the fixing of rates and conditions 
of carriage. Therefore, this tariff could constitute an essential element which satis-
fies the definition of liner conferences in Article 1(3)(b) of Regulation 4056/86 
and fulfils the requirements in Article 3 of Regulation 4056/86. In practice, tariff 
books of liner conferences, although they actually are often not abided by and 
become mere “reference materials”, do not prevent liner conferences from enjoy-
ing the exemption under Article 3 of Regulation 4056/86. However, the Commis-
sion appeared not to accept this formalistic interpretation and held that malprac-
                                                           
58  See above Chapter IV A. I. 3. 
59  UNCTAD, The Liner Conference System (1970), para. 46. 
60  Ortiz Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 207. 
61  Ibid. 
62  Article 5 EC. For more details, see Basedow, in: Immenga/Mestmäcker, EG-

Wettbewerbsrecht Kommentar (2007), Verkehr; C., p. 1549, Rn. 40. 
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tices do not affect the uniform or common nature of freight rates if the differences 
that they cause are limited.63 

c. Inland Price Fixing and Multimodal Transport 
In line with the consistent rule in Community case law that a block exemption 
should be interpreted strictly, the scope of price fixing pursuant to the exemption 
in Article 3 of Regulation 4056/86 does not cover inland price fixing by multimo-
dal transport operations. 64  This position was expressed and explained by the 
Commission in its decisions65 and confirmed by the CFI in FEFC.66  

In FEFC, the finding of the CFI especially deals with the literal interpretation 
of the wording of the provisions in Regulation 4056/86, primarily of Articles 1 
and 3, and the reading of the provisions concerned in the background of the legis-
lative history of Regulation 4056/86. The CFI, in line with the Commission’s 
decisions,67 stressed that Article 1(2) of Regulation 4056/86, which defines the 
scope of Regulation 4056/86, merely speaks of “maritime transport” that only 
covers the transport “from or to one or more Community ports”.68 Based on the 
wording of the 11th Recital of Regulation 4056/86,69 the CFI further stated that 
“the Council did not intend to extend the block exemption under Article 3 thereof 
to agreements relating to inland transport services”. As a consequence, inland 
transport is not covered by the block exemption contained in Article 3 of Regula-
tion 4056/86.70 In this way, the CFI upheld the Commission’s opinions in DSVK v. 

                                                           
63  Commission Decision 94/980/EC of 19 October 1994 (Trans Atlantic Agreement, 

“TAA”), O.J. 1994 L 376/1, paras. 350–355. 
64  Negenman, in: Schröter/Jakob/Mederer, Kommentar zum Europäischen Wettbewerbs-

recht (2003), p. 1178, Rn. 84; Dinger, The Future of Liner Conferences in Europe 
(2004),  p. 112. 

65  Commission Decision 94/980/EC of 19 October 1994 (Trans Atlantic Agreement, 
“TAA”), O.J. 1994 L 376/1, paras. 371–377; Commission Decision 94/985/EC of 21 
December 1994 (DSVK v. FEFC), O.J. 1994 L 378/17, paras. 73–85; Commission De-
cision 99/243/EC of 16 September 1998 (Trans Atlantic Conference Agreement, 
“TACA”), O.J. 1999 L 95/1. See Wood, The Scope of The Conference Group Exemp-
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ropäischen Wettbewerbsrecht (2003), p. 1178, Rn. 84. 

66  CFI 28 February 2002, case T-86/95 (Compagnie générale maritime and Others v. 
Commission, “FEFC”), [2002] E.C.R. II-1011, paras. 230 ff. 

67  Commission Decision 94/980/EC of 19 October 1994 (Trans Atlantic Agreement, 
“TAA”), O.J. 1994 L 376/1, para. 373; Commission Decision 94/985/EC of 21 Decem-
ber 1994 (DSVK v. FEFC), O.J. 1994 L 378/17, para. 75. 

68  CFI 28 February 2002, case T-86/95 (Compagnie générale maritime and Others v. 
Commission, “FEFC”), [2002] E.C.R. II-1011, paras. 230–241.  

69  The 11th Recital of Regulation 4056/86 provides that “users must at all times be in a 
position to acquaint themselves with the rates and conditions of carriage applied by 
members of the conference, since in the case of inland transport organised by shippers, 
the latter continue to be subject to Regulation (EEC) No 1017/68”. 

70  CFI 28 February 2002, case T-86/95 (Compagnie générale maritime and Others v. 
Commission, “FEFC”), [2002] E.C.R. II-1011, paras. 242 ff. 
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FEFC and TAA.71 As regards the relation to other modes of transport, the support-
ers for the extension of the block exemption took the view that multimodal trans-
port operations constitute maritime transport because they constitute a single inte-
grated product and therefore are subject to Regulation 4056/86 as a whole.72 The 
CFI, however, insisted that inland transport and maritime transport are different, 
as they can be purchased from and provided by different economic operators. For 
maritime carriers, inland transport is just an ancillary service to complement their 
maritime transport services.73 Even if multimodal transport could be treated as a 
single composite product, the block exemption should, in compliance with the 
consistent rule of strict interpretation in Community case law, not be extended to 
it.74 Moreover, the CFI said that an extension of the block exemption for liner 
conferences to inland transport as part of multimodal transport could lead to a 
distortion of competition in relation to other modes of transport, where Article 
2(a) of Regulation 1017/68 prohibits joint price fixing.75 

The 11th Recital of Regulation 4056/86 concerns Article 5(4) of Regulation 
4056/86, which covers the availability of tariffs to customers of liner conferences. 
The supporters in favour of the extension of the block exemption under Article 3 
of Regulation 4056/86 to inland price fixing by multimodal transport argued that 
Article 5(3) and (4) of Regulation 4056/86 allows Article 3 to cover joint rate-
fixing in respect of inland transport services.76 The CFI pointed out that the func-
tion of Article 5 is merely to set out the obligations attached to the block exemp-
tion in Article 3 and rejected the arguments of the supporters with the reasoning 
that it is not possible to rely on Article 5(3) and (4) as a means to widen the ex-
emption scope in Article 3 to inland price fixing.77 

As to the reading of the provisions concerned, the CFI also mentioned the legis-
lative history of Regulation 4056/86.78 During the legislative procedure leading to 
Regulation 4056/86, both the European Parliament and the Economic and Social 
Committee proposed a legislative amendment in order to explicitly include multi-
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78  Ibid., para. 248. 
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modal transport into the scope of Article 3 of Regulation 4056/86.79 This proposed 
amendment was not adopted by the Council, which indicated that it is the inten-
tion of the Council that price fixing agreements for inland transport services 
should not be covered by the block exemption contained in Article 3 of Regulation 
4056/86.80 Additionally, as regards the argument of the FEFC that a statement81 
made by the Commission and noted in the minutes of the Council at the time of 
the adoption of Regulation 4056/86 leads to the conclusion that price fixing for 
multimodal transport falls within the scope of Regulation 4056/86,82 the Commis-
sion stated that the FEFC confused the question of the block exemption for liner 
conferences with the statement concerning the application of Community competi-
tion rules to individual shipping lines, since the statement mentioned above “ex-
pressly refers to the technical exceptions pursuant to Article 2 of Regulation 
4056/86 and Article 3 of Regulation 1017/68” and, therefore, “does not refer to 
the question of the group exemption, but confirms that both regulations apply in 
cases of multimodal sea/land operations; Regulation 4056/86 to the maritime 
segment and Regulation 1017/68 to the inland segment”.83 In conclusion, the leg-
islative history of Regulation 4056/86 does not support the argument that agree-
ments on price fixing for multimodal transport are exempted from Article 81(1) 
EC in accordance with Article 3 of Regulation 4056/86. 

d. Capacity Management Programs 
Article 3(d) of Regulation 4056/86 permits liner conferences to regulate “the car-
rying capacity offered by each member”. This wording, however, does not directly 
indicate any restriction on the application of the block exemption for liner confer-
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378/17, paras. 90 and 91. 
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ences to so-called capacity management programs, 84  which are capacity non-
utilization agreements, or in other words agreements to limit the utilization of a 
certain percentage of the available capacity for the carriage of cargo on a particu-
lar route, in order to cushion carriers from the foreseeable surplus of supply and 
from a shortage of demand.85 Such an ambiguity prompted a considerable debate86 
between the Commission and carriers over the question to what extent capacity 
management programs should be authorized under Article 3 of Regulation 
4056/86.87  

In the Commission’s view, the regulation of capacity within the meaning of Ar-
ticle 3(d) of Regulation 4056/86 is limited to the following situations: (1) capacity 
adjustments to facilitate the organization of conference members’ sailings and 
calls, in order to improve the regularity, reliability and frequency of liner shipping 
services; (2) capacity adjustments to take account of seasonal (or short-term) fluc-
tuations in demand.88 Meanwhile, only the capacity regulation which is secondary 
to price fixing is permitted.89 A freeze on the use of capacity where the main pur-
pose is to increase freight rates cannot benefit from the block exemption under 
Article 3 of Regulation 4056/86, because its only effect is to raise the level of 
prices and it does not involve any improvement of the services offered.90 Further-
more, the Commission added that conference members shall not increase any tariff 
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(2003), p. 1180, Rn. 88. 
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“TAA”), O.J. 1994 L 376/1, para. 370. 

90  Ibid., para. 366; Commission Decision 99/485/EC of 30 April 1999 (Europe Asia 
Trades Agreement, “EATA”), O.J. 1999 L 193/23, para. 179. 
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rates in conjunction with any capacity management program on any trade covered 
by such program or create an artificial peak season.91 

In order to limit the application of the block exemption to capacity management 
programs, the Commission employed the interpretive principle of teleological 
reduction.92 Some authors doubted that this teleological approach cannot offer a 
comprehensible limitation of the scope of Article 3(d) of Regulation 4056/86.93 
The analysis of the reasonableness of this approach needs to take into account the 
following factors: the UNCTAD Liner Code, the internal relation between indi-
vidual provisions within Article 3 of Regulation 4056/86 and the relation between 
Regulation 4056/86 and Community competition rules. 

First, as mentioned in the 3rd and 4th Recitals of Regulation 4056/86, one of the 
main functions of Regulation 4056/86 is to realign EC law with the UNCTAD 
Liner Code. Therefore, Article 3 of Regulation 4056/86 should be interpreted in 
line with the aim of authorizing liner conferences as described in the UNCTAD 
Liner Code, primarily in Article 19 of the UNCTAD Liner Code.94 According to 
Article 19, the main purpose of the UNCTAD Liner Code is to ensure a qualita-
tively high standard of liner shipping services by the stability effect of the confer-
ences. Thus, the withdrawal of a large amount of shipping capacity from the mar-
ket is in direct conflict with the objective of stability pursued by liner conferences. 
For this reason, it is inconsistent with the aim of the block exemption contained in 
Article 3 of Regulation 4056/86 in relation to the UNCTAD Liner Code to exempt 
those capacity arrangement activities of liner conferences which primarily aim at 
increasing freight rates.95 

Secondly, as far as the internal relation between individual provisions within 
Article 3 of Regulation 4056/86 is concerned, all activities listed in Article 3(a) to 

                                                           
91  Commission Decision 2003/68/EC of 14 November 2002 (Revised TACA), O.J. 2003 L 

26/53, para. 81. For more details see Basedow, in: Immenga/Mestmäcker, EG-
Wettbewerbsrecht Kommentar (2007), Verkehr; C., p. 1552, Rn. 44. 

92  Basedow, in: Immenga/Mestmäcker, EG-Wettbewerbsrecht Kommentar (2007), Ver-
kehr; C., p. 1552, Rn. 44. Under the interpretive principle of teleological reduction, a 
provision which is too broadly interpreted according to the meaning of the words, is re-
duced to the appropriate area of application according to the purpose of the regulation 
or contextual spirit of the law. For a detailed survey, see Larenz, Methodenlehre der 
Rechtswissenschaft (1991), p. 391 ff. 

93  Cf. Chuah, Liner conferences in the EU and the proposed review of EC Regulation 
4056/86 (2005), p. 224; Basedow, in: Immenga/Mestmäcker, EG-Wettbewerbsrecht 
Kommentar (2007), Verkehr; C., p. 1552, Rn. 44. 

94  Dinger, The Future of Liner Conferences in Europe (2004), p. 120. Cf. Article 19(1) of 
the UNCTAD Liner Code: “Conferences should take necessary and appropriate meas-
ures to ensure that their member lines provide regular, adequate and efficient service of 
the required frequency on the routes they serve and shall arrange such services so as to 
avoid as far as possible bunching and gapping of sailings. Conferences should also take 
into consideration any special measures necessary in arranging services to handle sea-
sonal variations in cargo volumes.” 

95  Commission Decision 94/980/EC of 19 October 1994 (Trans Atlantic Agreement, 
“TAA”), O.J. 1994 L 376/1, para. 362. 
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(d) should be secondary to price fixing by liner conferences, just as the Commis-
sion declared in TAA: 96 

“The phrase in point (d) of Article 3 ('the regulation of the carrying offered by each 
member'), and the corresponding recital, must be interpreted as permitting activities 
which are secondary to price fixing, like the other exempted activities listed from (a) 
to (c) in Article 3, such as one-off capacity adjustments to accompany changes in 
timetables, sailings or calls among liner conference members or seasonal fluctuations 
in demand, which are all incidental to the main activity. Point (d) should not be inter-
preted as something quite different in nature from the other points listed in the same 
Article.” 

These activities should not involve significant restrictions on competition that go 
far beyond what is tolerated with price fixing carried out by liner conferences. 
Therefore, Article 3(d) of Regulation 4056/86 should be interpreted as allowing 
only capacity adjustments resulting from variations in timetables, sailings or calls 
between conference members in order to offer adequate and efficient services.97 

Thirdly, Article 3 of Regulation 4056/86 should be interpreted in accordance 
with Article 81(3) EC.98 The combination of price fixing and output limitation is 
possibly the most effective way to restrict competition.99 If Article 3 of Regulation 
4056/86 had been interpreted as authorizing liner conferences to carry out drastic 
reductions in capacity without any limitation, it would have led to, with great 
probability, the incompatibility of Article 3 of Regulation 4056/86 with Article 
81(3) EC.100 Moreover, it is also the consistent rule in Community case law that an 
exemption from Community competition rules should always be interpreted 
strictly.101 In conclusion, the teleological reduction employed by the Commission 
to allow capacity arrangement activities of liner conferences under certain condi-
tions is in accordance with Regulation 4056/86 under Community competition 
rules. 

                                                           
96  Ibid., para. 370. 
97  Ortiz Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 211. 
98  Dinger, The Future of Liner Conferences in Europe (2004), p. 121. 
99  Faull, Competition Policy in the Maritime Field (1995), p. 5; Wood, The Scope of The 

Conference Group Exemption (1999), p. 9; Dinger, The Future of Liner Conferences in 
Europe (2004), p. 121. 

100  Dinger, The Future of Liner Conferences in Europe (2004), p. 121; Ortiz Blanco, Ship-
ping Conferences under EC Antitrust Law (2007), p. 212 ff. 

101  Cf. CFI 28 February 2002, case T-86/95 (Compagnie générale maritime and Others v. 
Commission, “FEFC”), [2002] E.C.R. II-1011, paras. 252 ff.; Commission Decision 
94/985/EC of 21 December 1994 (DSVK v. FEFC), O.J. 1994 L 378/17, para. 62; 
Commission Decision 94/980/EC of 19 October 1994 (Trans Atlantic Agreement, 
“TAA”), O.J. 1994 L 376/1, para. 367. 
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e. Is the List of Agreements in Article 3 of Regulation 4056/86  
    Conclusive? 
Article 3 of Regulation 4056/86 does not specify agreements other than the cate-
gories listed, and this list appears to be closed. In practice, however, agreements 
between conference members are usually complicated and detailed and often con-
sist of sophisticated specific clauses and separate agreements, such as agreements 
concerning entry to and withdrawal from liner conferences, internal rules of an 
administrative or disciplinary nature, clauses on dispute resolution, and agree-
ments on distribution and marketing of services (ship agents and freight forward-
ers commission). These specific clauses or separate agreements could be directly 
related and necessary to carry out the activities listed in Article 3102 and could also 
restrict competition.103 Therefore, the question arose as to whether such clauses or 
agreements which are not expressly listed in Article 3 could also be interpreted to 
be exempted under Article 3. 

For example, as regards the collective fixing of freight forwarder compensa-
tion,104 it has been argued that this practice should be regarded as a necessary and 
ancillary corollary of the agreement on freight rates which enjoys the block ex-
emption under Article 3 of Regulation 4056/86.105 However, in the CFI’s view, 
this argument cannot be justified because freight forwarder services cannot be 
equated with maritime transport services and therefore do not fall within the scope 
of Regulation 4056/86.106 

                                                           
102  As to the so-called ancillary agreements, see Ortiz Blanco, Shipping Conferences under 

EC Antitrust Law (2007), p. 216 ff. 
103  For more details, see Ortiz Blanco, Shipping Conferences under EC Antitrust Law 

(2007), p. 214 ff. 
104  For a detailed survey, see Wood, The Scope of The Conference Group Exemption 

(1999), p. 13 ff. 
105  CFI 30 September 2003, joined cases T-191/98, T-212/98 to T-214/98 (Atlantic Con-

tainer Line AB and Others v. Commission, “TACA”), [2003] E.C.R. II-3275, para. 552. 
106  Ibid., paras. 561–564. Cf. Chuah, Liner conferences in the EU and the proposed review 

of EC Regulation 4056/86 (2005), p. 217; Basedow, in: Immenga/Mestmäcker, EG-
Wettbewerbsrecht Kommentar (2007), Verkehr; C., p. 1551, Rn. 43. Additionally, the 
Commission explained its negative opinion on forwarder services in TACA. In this case, 
the Commission stated at first that the fixing of freight forwarder compensation is in-
tended to restrict competition between the parties to the TACA and therefore adversely 
affects competition as regards the demand for services supplied by freight forwarders to 
the TACA parties. This might deprive customers of the benefits which would result 
from competition between the TACA parties. Secondly, it might also inhibit competi-
tion between freight forwarders and be a disincentive to improvements in the quality of 
services provided by freight forwarders, who may be encouraged to concentrate on the 
volume as opposed to the quality of business. Thus, competition may also be adversely 
affected on the supply side. In conclusion, the Commission did not consider that the 
agreement fixing maximum levels of freight forwarder compensation could qualify for 
the individual exemption. See Commission Decision 99/243/EC of 16 September 1998 
(Trans Atlantic Conference Agreement, “TACA”), O.J. 1999 L 95/1, paras. 513–518. 
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In this respect, we must again refer to the consistent interpretation of the block 
exemption under Community competition rules. It is settled case law that, starting 
from the general principle laid down by Article 81(1) EC that agreements restrict-
ing competition are prohibited, provisions derogating therefrom in a regulation 
conferring the block exemption must, by their nature, be interpreted strictly.107 In 
Compagnie Maritime Belge (CEWAL), the CFI confirmed that the scope of the 
block exemption in Article 3 of Regulation 4056/86 should, like other block ex-
emptions, be interpreted strictly.108 Later in TACA, the Commission declared that 
activities which are not expressly mentioned in Article 3 of Regulation 4056/86 
fall outside the scope of the block exemption under Article 3.109 This position was 
again confirmed by the CFI when it stated that the scope of Regulation 4056/86 is 
restricted to maritime transport services from or to ports. Consequently, the block 
exemption contained in Article 3 of Regulation 4056/86 cannot be extended to 
services which, even if they could be considered to be ancillary to or necessary for 
maritime transport from or to ports, are not maritime transport services as such 
falling within the scope of Regulation 4056/86.110 

4. Article 2 of Regulation 4056/86 
Article 2 of Regulation 4056/86 is a faithful reproduction of Article 3 of Regula-
tion 1017/68. Both provisions provide that the prohibition of Article 81(1) EC 
shall not apply to certain types of agreements whose object and effect is to achieve 
technical improvements or cooperation.111 In comparison with Article 3 of Regula-
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sion), [1993] E.C.R. II-493, para. 37; ECJ 24 October 1995, case C-70/93 (Bayerische 
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108  CFI 8 October 1996, joined cases T-24/93, T-25/93, T-26/93 and T-28/93 (Compagnie 
Maritime Belge Transports SA and Others v. Commission), [1996] E.C.R. II-1201, 
para. 48. See also Negenman, in: Schröter/Jakob/Mederer, Kommentar zum Eu-
ropäischen Wettbewerbsrecht (2003), p. 1178, Rn. 83.  

109  Commission Decision 99/243/EC of 16 September 1998 (Trans Atlantic Conference 
Agreement, “TACA”), O.J. 1999 L 95/1, para. 398. 

110  CFI 30 September 2003, joined cases T-191/98, T-212/98 to T-214/98 (Atlantic Con-
tainer Line AB and Others v. Commission, “TACA”), [2003] E.C.R. II-3275, para. 568. 

111  Article 3(1) of Regulation 1017/68 provides that “[t]he prohibition laid down in Article 
2 shall not apply to agreements, decisions or concerted practices the object and effect of 
which is to apply technical improvements or to achieve technical cooperation.” A dif-
ferent point in Article 2 of Regulation 4056/86 in comparison with Article 3 of Regula-
tion 1017/68 is that the former contains yet an additional condition in the wording 
“sole”. For more details, see Commission Decision 2000/627/EC of 16 May 2000 (Far 
East Trade Tariff Charges and Surcharges Agreement, “FETTCSA”), O.J. 2000 L 
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tion 4056/86, the first question is whether Article 2 of Regulation 4056/86 consti-
tutes a block exemption like that in Article 3 of Regulation 4056/86.112 But the two 
provisions are worded differently. While Article 3 of Regulation 4056/86 says that 
“agreements … are hereby exempted from the prohibition in Article 85(1) [now 
Article 81(1)] of the EC Treaty”, Article 2 of Regulation 4056/86 states that “the 
prohibition laid down in Article 85(1) [now Article 81(1)] of the EC Treaty shall 
not apply to agreements …” Furthermore, concerning Article 2 of Regulation 
4056/86, the 7th Recital of Regulation 4056/86 declares that “certain types of tech-
nical agreement, decisions and concerted practices may be excluded from the 
prohibition on restrictive practices on the ground that they do not, as a general 
rule, restrict competition.” It follows from this declaration that only certain techni-
cal agreements may be considered to be excluded from the prohibition on agree-
ments and restrictive practices and that the only reason for excluding them is that 
they are not restrictive in the sense of Article 81(1) EC.113 Therefore, Article 2 of 
Regulation 4056/86 constitutes a purely declaratory clarification of Article 81(1) 
EC, which is not binding and does not restrict the application of the primary 
Community competition rules.114 This position was held by the Commission115 and 
confirmed by the CFI.116 As a consequence, Article 2 of Regulation 4056/86 does 
not constitute a block exemption like that in Article 3 of Regulation 4056/86. 

Moreover, the scope of application of Article 2 of Regulation 4056/86 is differ-
ent from that of Article 3 of Regulation 4056/86, which deals exclusively with 
agreements between conference members, while Article 2 is applicable to techni-
cal agreements of all possible parties in the liner shipping market in the sense of 
Regulation 4056/86.117 This is again connected with the nature of Article 2 as a 
legal interpretation and not as a group exemption. Agreements between carriers 
within liner conferences are understood to restrict competition, while certain tech-
nical agreements could contribute to technical improvement and do not restrict 
competition, regardless of the participating parties. In respect of the framework of 
Community competition rules, Article 2 of Regulation 4056/86 can be considered 
as a legal interpretation of the prohibition contained in Article 81(1) EC and the 
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ff. 
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E.C.R. II-913. 
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kehr; C., p. 1542, Rn. 30. 



 A. Exemption Provisions of Regulation 4056/86      115 

exemption granted by virtue of Article 81(3) EC,118 based on the assumption that 
certain technical agreements are generally considered to be non-restrictive. Ac-
cordingly, Article 2 of Regulation 4056/86, concerning the maritime transport 
market as a specific sector, does not remove technical agreements as a whole from 
the scope of Article 81 EC.119 Despite the insignificant practical importance of 
Article 2 of Regulation 4056/86,120 it is certainly possible that agreements that fall 
within the scope of Article 2 of Regulation 4056/86 nevertheless constitute a re-
striction to competition and fall under Article 81(1) EC.121 This potential contra-
diction can now be avoided, since Article 2 of Regulation 4056/86 was repealed 
with the adoption of Regulation 1419/2006. 

5. Article 6 of Regulation 4056/86 
Article 6 of Regulation 4056/86, entitled “exemption for agreements between 
transport users and conferences concerning the use of scheduled maritime trans-
port services,” states: 

“Agreements, decisions and concerted practices between transport users, on the one 
hand, and conferences, on the other hand, and agreements between transport users 
which may be necessary to that end, concerning the rates, conditions and quality of 
liner services, as long as they are provided for in Article 5(1) and (2) are hereby ex-
empted from the prohibition laid down in Article 85(1) [now Article 81(1)] of the EC 
Treaty.” 

As opposed to the provision in Article 2 of Regulation 4056/86, the wording in 
Article 6 of Regulation 4056/86 demonstrates unequivocally that it deals with 
another category of block exemption than the exemption provisions in Article 3 of 
Regulation 4056/86. Therefore, the argument122 that the statement of horizontal 
agreements between shippers contained in Article 6 of Regulation 4056/86 could 
not be interpreted as (block) exemption is not correct. 

In respect of the participating parties of the exempted agreements, Article 3 of 
Regulation 4056/86 confines itself to the agreements between carriers as members 
of liner conferences. However, Article 6 of Regulation 4056/86 concerns two 
types of agreements: a) agreements between liner conferences and “transport us-
ers” and b) agreements between transport users.123 Both block exemptions are 
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restricted to agreements concerning “the rates, conditions and quality of liner 
services”. This wording, however, leads to difficulties in limiting the scope of the 
block exemptions.124 

The first block exemption contained in Article 6 of Regulation 4056/86 covers 
vertical agreements between liner conferences and shippers, including agreements 
resulting from consultations between carriers and shippers on the basis of Article 
5(1) of Regulation 4056/86125 and loyalty arrangements in connection with Article 
5(2) of Regulation 4056/86.126 Both types of vertical agreement are based on the 
provisions in Article 5 of Regulation 4056/86, which provide for the obligations 
attached to the exemption under Article 3 of Regulation 4056/86. If such obliga-
tions are not complied with, the Commission may withdraw the exemption under 
Article 3, following the procedure under Article 7 of Regulation 4056/86. How-
ever, loyalty arrangements cannot automatically be exempted from the application 
of Article 82 EC, when the liner conference concerned is in a dominant position.127  

The second block exemption in Article 6 of Regulation 4056/86 covers hori-
zontal agreements between shippers which are meant to aim at strengthening the 
collective position of shippers in negotiations with liner conferences.128 However, 
this exemption for horizontal agreements covers only matters laid down in Article 
6 of Regulation 4056/86 in relation to Article 5(1) and (2) of Regulation 
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EWG-Vertrag (1991), p. 140. For more details, see Ortiz Blanco, Shipping Conferences 
under EC Antitrust Law (2007), p. 269 ff. 

125  Dinger, The Future of Liner Conferences in Europe (2004), p. 126; Basedow, in: Im-
menga/Mestmäcker, EG-Wettbewerbsrecht Kommentar (2007), Verkehr; C., p. 1559, 
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O.J. 1993 L 34/20, paras. 84 ff., confirmed by CFI 8 October 1996, joined cases T-
24/93, T-25/93, T-26/93 and T-28/93 (Compagnie Maritime Belge Transports SA and 
Others v. Commission), [1996] E.C.R. II-1201, para. 188; ECJ 16 March 2000, joined 
cases C-395/96 P and C-396/96 P (Compagnie Maritime Belge Transports, Compagnie 
Maritime Belge and Dafra-Lines A/S v. Commission), [2000] E.C.R. I-1365, para. 129; 
Commission Decision 2005/480/EC of 30 April 2004 (Compagnie Maritime Beige SA), 
O.J. 2005 L 171/28. See also Ortiz Blanco, Shipping Conferences under EC Antitrust 
Law (2007), p. 272. 
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4056/86,129 and accordingly is merely accessorial to the first type of block exemp-
tion for vertical agreements.130 

III. Conditions under Article 4 of Regulation 4056/86 

In order to prevent liner conferences from imposing restrictions on competition 
which are not indispensable to the attainment of the objectives on the basis of 
which a block exemption is granted, certain conditions are laid down in Article 
4(1) of Regulation 4056/86131 and correspondingly consequences of the breach of 
these conditions are determined in Article 4(2) of Regulation 4056/86. 

1. Non-Discrimination 
Article 4(1) of Regulation 4056/86 requires conference agreements not to be dis-
criminatory and embodies the principle of non-discrimination in Article 12 EC, 
Article 75(1) EC and Article 81(1)(d) EC.132 Article 4(1) of Regulation 4056/86 
requires that conference agreements shall not cause detriments to certain ports, 
transport users or carriers by applying discriminating rates or conditions to the 
same goods. Discrimination may be acceptable, if it is justified on economic 
grounds. 

In general, the non-discrimination rule in Article 4(1) of Regulation 4056/86 
prohibits not only different treatment of same situation but also equal treatment of 
different situations,133 since both can cause similar distortions of competition.134 
The rule refers to the basic characteristic of liner conferences that “rates and con-
ditions of carriage” by liner conferences should be uniform or common.135 Freight 
rates are common, if all conference carriers offer the transport of the same com-
modity for the same price; and freight rates are uniform if a shipper is offered the 
same freight rate by all conference members. This conclusion is derived not only 
from the normative interpretation of the definition of liner conferences in Article 
1(3)(b) of Regulation 4056/86,136 it is also implicitly confirmed in condition in 
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Article 4(1) of Regulation 4056/86. As the wording of Article 4(1) of Regulation 
4056/86 indirectly demonstrated, the condition of non-discrimination is defined by 
referring expressly to the “carriage of the same goods”. Within liner conferences, 
the condition of non-discrimination in the sense of uniformity only applies to 
shippers of the same product. When shippers pay different prices for the same 
maritime transport service if the products transported are different, there is no 
discrimination.137 This was also confirmed by the Commission138 and the CFI.139 In 
conclusion, discrimination in tariffs according to the type of product is recognized 
by Regulation 4056/86 and consistent with the uniformity of freight rates as the 
requirement of non-discrimination for shippers. Further, with respect to the term 
“economically justified”, the EJC has allowed price discrimination according to 
factors such as different tax, labour costs, currency parties and the intensity of 
competition.140 Another example refers to time/volume rates which depend on the 
volume of cargo offered over a specified period of time. Such time/volume rates 
are normally lower than standard tariff rates but constitute part of the conference 
tariff.141 

Another issue refers to the requirement of justification on economic grounds. 
Article 4(1) of Regulation 4056/86 does not contain a set of specific criteria for 
analysis of whether or not a difference in treatment is objectively justified. This 
allows flexible decisions on a case-by-case basis and ensures that all possible 
distortions of competition could be caught. An example for economically justified 
discrimination is the service contract, according to which some shippers get more 
favourable conditions in return for the commitment to ship a minimum volume of 
cargo via conference vessels.142 Another example is the levying of a currency 
adjustment factor.143 Loyalty arrangements are also economically justified, in so 
far the rebates are granted without discrimination to all customers. 

                                                           
Europe (2004), p. 102; Ortiz Blanco, Shipping Conferences under EC Antitrust Law 
(2007), p. 198. 

137  Cf. Negenman, in: Schröter/Jakob/Mederer, Kommentar zum Europäischen Wettbe-
werbsrecht (2003), p. 1182, Rn. 90; Dinger, The Future of Liner Conferences in Europe 
(2004), p. 107; Basedow, in: Immenga/Mestmäcker, EG-Wettbewerbsrecht Kommentar 
(2007), Verkehr; C., p. 1551, Rn. 43. 

138  Commission Decision 99/243/EC of 16 September 1998 (Trans Atlantic Conference 
Agreement, “TACA”), O.J. 1999 L 95/1, paras. 203–213. 

139  CFI 28 February 2002, case T-395/94 (Atlantic Container Line and Others v. Commis-
sion, “TAA”), [2002] E.C.R. II-875, paras. 1, 160 and 282; CFI 28 February 2002, case 
T-86/95 (Compagnie générale maritime and Others v. Commission, “FEFC”), [2002] 
E.C.R. II-1011, paras. 127 and 361. See also Basedow, in: Immenga/Mestmäcker, EG-
Wettbewerbsrecht Kommentar (2007), Verkehr; C., p. 1551, Rn. 43 as well as Fn. 111 
w.f.r. 

140  See ECJ 14 February 1978, case 27/76 (United Brands Company and United Brands 
Continentaal BV v. Commission), [1978] E.C.R. 207, para. 251. 

141  Commission Decision 99/243/EC of 16 September 1998 (Trans Atlantic Conference 
Agreement, “TACA”), O.J. 1999 L 95/1, para. 120. 

142  Munari, Das Europäische Wettbewerbsrecht des Seeverkehrs (1990), p. 642. 
143  Werner, Eine Wettbewerbsverordnung für den Seeverkehr (1987), p. 801. 
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2. Severability 
Article 4 of Regulation 4056/86 sets out the consequence of non-compliance with 
the condition, namely automatic nullity of the agreement, while Regulation 
4056/86 provides that this nullity could apply only to parts of the agreement which 
are void provided that they are severable from the whole.144 Actually, the provi-
sion in Article 4(2) of Regulation 4056/86 contains a reasoning in two stages: 
first, the direct consequence of the breach of the condition is the automatic inap-
plicability of the block exemption concerned; secondly, the breach of the condi-
tion of the block exemption means the non-fulfilment of requirements in Article 
81(3) EC and correspondingly leads to nullity pursuant to Article 81(2) EC.145 The 
principle of severability applies to both stages. In this way, Article 4(2) of Regula-
tion 4056/86 implicitly accepts both the general method of applying block exemp-
tions used at that time and the application of the general principle of severabil-
ity.146 This is supported in the 14th Recital of Regulation 4056/86: 

“Whereas the automatic nullity provided for in Article 85(3) [now Article 81(3)] in 
respect of agreements or decisions which have not been granted exemption pursuant 
to Article 85(3) [now Article 81(3)] owing to their discriminatory or other features 
applies only to the elements of the agreement covered by the prohibition of Article 
85(1) [now Article 81(1)] and applies to the agreement in its entirety only if those 
elements do not appear to be severable from the whole of the agreement whereas the 
European Commission should therefore, if it finds an infringement of the block ex-
emption, either specify what elements of the agreement are by the prohibition and 
consequently automatically void, or indicate the reasons why those elements are not 
severable from the rest of the agreement and why the agreement is therefore void in 
its entirety;” 

It could be argued that the aim of the 14th Recital of Regulation 4056/86 is to ap-
ply the general principle of severability to soften the consequences of paragraphs 
(1) and (2) of Article 81 EC being applied to carriers, when there has been an 
infringement of Regulation 4056/86 and the exemption is inapplicable. The prin-
ciple of severability was developed by the ECJ as a means of partially rescuing 
complex agreements that contain restrictive clauses. The ECJ has generally held 
that both the Commission and the competent national bodies have to limit them-
selves to applying the prohibition to the restrictive agreements or declaring the 
nullity of the parts, elements or clauses of those agreements that breach Article 81 
EC, and only when the parts, elements or clauses are not entirely severable will 
they have to declare the prohibition or nullity of the whole agreement.147 The pos-

                                                           
144  Article 4(2) of Regulation 4056/86 uses the expression “if it is severable”. See also 

Ortiz Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 119. 
145  Cf. Ortiz Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 251. 
146  Ortiz Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 251. 
147  Cf. ECJ 13 July 1966, joined cases 56 and 58/64 (Consten and Grundig v. Commis-

sion), [1966] E.C.R. 299, paras. 24–26; ECJ 27 March 1974, case 127/73 (Belgische 
Radio en Televisie v. SV SABAM and NV Fonior), [1974] E.C.R. 313; ECJ 18 Decem-
ber 1986, case 10/86 (VAG France SA v. Établissements Magne SA), [1986] E.C.R. 
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sible existence of prohibited clauses or agreements that are not severable within a 
complex agreement would cause the whole agreement to be declared void, includ-
ing those parts which do not restrict competition. It will be the same for a complex 
agreement with prohibited restrictive clauses that are not severable from others 
that are authorized by a block exemption, just like the severability provision in 
Article 4(2) of Regulation 4056/86. 

IV. Obligations under Article 5 of Regulation 4056/86 

1. General Overview 
Article 5 of Regulation 4056/86 lays down several obligations which should be 
fulfilled to maintain a block exemption under Articles 3 and 6 respectively. 

In respect of their nature and consequence, the obligations in Article 5 are dif-
ferent from the condition in Article 4. The condition in Article 4 deals essentially 
with the fundamental characteristics of liner conferences which constitute the 
indispensable prerequisites for the justification of the block exemption granted to 
liner conferences. The obligations in Article 5 are primarily accessory to the im-
plementation of the block exemptions in Articles 3 and 6 and often work as a link, 
in the case of a breach of obligations, to initiate the monitoring procedure under 
Article 7(1) of Regulation 4056/86. 

The breach of the condition in Article 4 of Regulation 4056/86 automatically 
means the inapplicability of the exemption and as a result, by direct application of 
Article 81(2) EC, the foreseeable nullity of the agreement concerned and the pos-
sibility of the Commission imposing fines. In conclusion, the breach of the condi-
tion removes the protection granted under Articles 3 and 6 of Regulation 4056/86 
in conjunction with Article 81(3) EC and leads to the application of Article 81(2) 
EC to hitherto exempted conference agreements.148 The breach of the obligations 
in Article 5 of Regulation 4056/86 does neither automatically mean the inapplica-
bility of an exemption, nor lead to immediate nullity of the agreements con-
cerned.149 Authorized agreements or practices are still protected from the conse-
quences of Article 81(2) EC until the Commission expressly withdraws the 
exemption. 

Article 5 of Regulation 4056/86 contains five obligations: 1) consultations be-
tween transport users and conferences; 2) loyalty arrangements; 3) inland transport 
operations and quayside services not covered by freight rates; 4) availability of 
tariffs; 5) notification to the Commission of awards at arbitration and recommen-
dations. If a liner conference breaches the obligations contained in Article 5 there 
is always the possibility of it losing the block exemption under the procedure 
contained in Article 7(1) of Regulation 4056/86.  

                                                           
4071, para. 16. See also Ortiz Blanco, Shipping Conferences under EC Antitrust Law 
(2007), p. 240 ff. 

148  Cf. Ortiz Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 244. 
149  Ibid., p. 252. 
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Before the adoption of Regulation 1/2003, the Commission could, pursuant to 
Article 19(2) of Regulation 4056/86, impose fines on those conferences whose 
members were in breach. Regulation 1/2003 repealed and substituted Section II of 
Regulation 4056/86, but did not provide for similar rules for imposing fines, so 
that conference members could not be fined any more for the sole breach of their 
obligation under Article 5(5) of Regulation 4056/86. 

2. Consultations with Transport Users 
Article 5(1) of Regulation 4056/86 lays down the obligation for conferences to 
consult with transport users,150 although it seems from the wording that Regulation 
4056/86 obliges both conferences and transport users to engage in consultation 
“whenever requested” by either party.151 For transport users, this provision offers a 
right rather than an obligation. The “transport users” referred to are defined in 
Article 1(3)(c) of Regulation 4056/86 as follows: 

“an undertaking (e.g. shippers, consignees, forwarders, etc.) provided it has entered 
into, or demonstrates an intention to enter into, a contractual or other arrangement 
with a conference or shipping line for the shipment of goods, or any association of 
shippers.” 

In the light of this definition, Regulation 4056/86 obliges conferences to engage in 
consultation both with shippers and with intermediaries, such as freight forwarders 
that act on behalf of shippers. In this respect, Regulation 4056/86 goes further than 
the UNCTAD Liner Code, which imposes an obligation on conferences to negoti-
ate with “shippers” organizations or representatives of shippers, but does not men-
tion others like freight forwarders.152  

The wider provision in Article 5(1) of Regulation 4056/86 is obviously con-
nected with the block exemption under Article 6 of Regulation 4056/86.153 It fol-
lows from the wording of the provision in Article 5(1) that the purpose of consul-
tations is to seek solutions on general issues of principle concerning the rates, 
conditions and quality of scheduled maritime transport services.154 The consulta-
tion between conferences and transport users on these general issues under Article 
5(1) constitutes a condition of the vertical block exemption to be granted to 
agreements under Article 6.155 

3. Loyalty Arrangements 
Under certain requirements, Article 5(2) of Regulation 4056/86 allows loyalty 
arrangements between conferences and transport users. 

                                                           
150  Ibid., p. 254. 
151  See Article 5(1) para. 2 of Regulation 4056/86. 
152  See Article 11(1) of the UNCTAD Liner Code. 
153  See above Chapter IV A. II. 5. 
154  See Article 5(1) para. 1 of Regulation 4056/86. 
155  Cf. Basedow, in: Immenga/Mestmäcker, EG-Wettbewerbsrecht Kommentar (2007), 

Verkehr; C., p. 1559, Rn. 54. 
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a. Definition and Classification 
The means which have been devised to secure the continued and exclusive patron-
age of shippers to the conference lines are referred to as “loyalty arrangements”.156 
The purpose of loyalty arrangements is to ensure that all liner cargoes in the 
sphere of operation of the conference, the carriage of which the conference mem-
bers wish to reserve to themselves, are obtained by the conference members, and 
to eliminate competition from independents.157 The inducement to utilize confer-
ence lines’ vessels exclusively is phrased either in the form of the deferred repay-
ment of a portion of the freight charges paid if the shipper fulfils certain condi-
tions of loyalty to the conference lines during a prescribed period, or of initially 
charging, to those shippers who signed a loyalty contract with the conference, 
rates lower than those charged to others who did not sign the contract.158 In short, 
rebates as a unilateral offer159 by liner conferences are given to shippers for their 
loyalty to liner conferences. Three different forms of loyalty arrangements can be 
distinguished: the deferred rebate system, the dual rate system and the immediate 
rebate system.160 The last two are known as contractual systems, while the de-
ferred rebate system traditionally does not use contracts.161 Regulation 4056/86 
allows the immediate rebate system and the deferred rebate system.162 

b. Service Contract 
Loyalty arrangements differ fundamentally from the increasingly common service 
contracts between individual members of liner conferences and shippers.163 In a 

                                                           
156  UNCTAD, The Liner Conference System (1970), para. 114. As to loyalty arrangements, 

cf. Basedow, in: Immenga/Mestmäcker, EG-Wettbewerbsrecht Kommentar (2007), 
Verkehr; C., p. 1554, Rn. 48. 

157  UNCTAD, The Liner Conference System (1970), para. 115; Cf. Ortiz Blanco, Shipping 
Conferences under EC Antitrust Law (2007), p. 255. 

158  Basedow, in: Immenga/Mestmäcker, EG-Wettbewerbsrecht Kommentar (2007), Ver-
kehr; C., p. 1554, Rn. 48; Ortiz Blanco, Shipping Conferences under EC Antitrust Law 
(2007), p. 256. 

159  Ortiz Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 255. 
160  UNCTAD, The Liner Conference System (1970), para. 118. For more details on differ-

ent rebate systems, cf. Negenman, in: Schröter/Jakob/Mederer, Kommentar zum Eu-
ropäischen Wettbewerbsrecht (2003), p. 1184, Rn. 96; Dinger, The Future of Liner 
Conferences in Europe (2004), p. 47 ff.; Commission Decision 99/243/EC of 16 Sep-
tember 1998 (Trans Atlantic Conference Agreement, “TACA”), O.J. 1999 L 95/1, 
paras. 113–119. 

161  Ortiz Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 255. 
162  See Article 5(2)(a) of Regulation 4056/86. 
163  A service contract is, as in Section 3 para. 19 of the United States Shipping Act of 1984 

(46 Ap. U.S.C. 1701 (2002)), defined as “a written contract, other than a bill of lading 
or a receipt, between one or more shippers and an individual ocean common carrier or 
an agreement between or among ocean common carriers in which the shipper or ship-
pers makes a commitment to provide a certain volume or portion of cargo over a fixed 
time period, and the ocean common carrier or the agreement commits to a certain rate 
or rate schedule and a defined service level, such as assured space, transit time, port ro-
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service contract the shipper promises to commit a fixed amount of cargo over a set 
period of time to a certain carrier. In consideration, the carrier agrees on a certain 
rate and on a specially defined level of service. The negotiated price in such con-
tracts may be lower than the conference tariff, which is beneficial for the shippers. 
Service contracts derogate from the conventional conference tariff system and 
may lead to many positive effects not only for carriers but also for shippers. For 
example, shippers may get a reduction of the prices for maritime transport services 
and satisfy their need for special transport services; if an individual service con-
tract is concluded for a long period of time, it could bring financial stability for 
both parties.164  

Service contracts are neither provided for nor authorized by Regulation 
4056/86. Actually, service contracts between an individual carrier and its clients 
do not, in principle, restrict competition. Moreover, individual service contracts, 
as being, to a certain extent, a form of malpractice within liner conferences,165 
constitute a form of non-conference competition which, in line with the legislative 
motive of Regulation 4056/86,166 could be seen as a way to ensure the necessary 
degree of residual competition in the maritime transport sector. In conclusion, 
service contracts are not subject to Article 81(1) EC.167 

Since service contracts are not subject to Article 81(1) EC, they do not require 
an exemption168 and do not fall within the scope of the block exemption,169 espe-
cially in the sense of Article 3 of Regulation 4056/86. However, a conflict with 
Article 81(1) EC may arise, if a conference agreement contains provisions that 
regulate if and under what conditions one conference member may enter into such 
service contracts.170 The block exemption for liner conferences contained in Regu-
lation 4056/86 does not authorize “a prohibition on individual service contracts or 
restrictions, whether binding or non-binding, on the contents of such contracts”.171 
In TACA, the Commission correctly concluded that conference agreements which 
set out restrictions or prohibitions for service contracts do not fall within the scope 
of the block exemption under Article 3 of Regulation 4056/86. Despite the illogi-

                                                           
tation, or similar service features. The contract may also specify provisions in the event 
of non-performance on the part of any party.” 

164  Dinger, The Future of Liner Conferences in Europe (2004), p. 122. 
165  For more details on malpractices, see above Chapter IV A. II. 3. b. 
166  See the 8th Recital of Regulation 4056/86, which emphasizes the importance of non-

conference competition. 
167  Dinger, The Future of Liner Conferences in Europe (2004), p. 122; Ortiz Blanco, Ship-

ping Conferences under EC Antitrust Law (2007), p. 256. 
168  Ortiz Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 256. 
169  For more details, see Dinger, The Future of Liner Conferences in Europe (2004), p. 123 

ff.; Cf. Basedow, in: Immenga/Mestmäcker, EG-Wettbewerbsrecht Kommentar (2007), 
Verkehr; C., p. 1555, Rn. 50. 

170  Commission Decision 99/243/EC of 16 September 1998 (Trans Atlantic Conference 
Agreement, “TACA”), O.J. 1999 L 95/1, para. 447. 

171  Ibid., para. 449. 
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cal reasoning of the Commission on this issue which was rejected by the CFI,172 
the Commission’s conclusion can be shared: it is appropriate to argue that, in 
compliance with the principle of strict interpretation of the block exemption con-
tained in Article 3 of Regulation 4056/86, it is not the purpose of Article 3 to pre-
vent member carriers from non-conference competition or internal competition, 
and that the block exemption in Article 3 does not serve to restrain indiscipline 
among the members of a conference.173 

c. Requirements 
Although it follows from the wording of Article 5(2) of Regulation 4056/86174 that 
conferences are not obliged to offer loyalty contracts, this provision established 
certain requirements that conferences must fulfil to take advantage of loyalty ar-
rangements in the framework of block exemptions under Articles 3 and 6 of Regu-
lation 4056/86, since such practice is as old as the conferences themselves.175 

Conferences determine, in consultation with transport users’ organizations, the 
form and terms of their loyalty arrangements as demanded by Article 5(1) of 
Regulation 4056/86. As the 12th Recital of Regulation 4056/86 stated, “consulta-
tions between users or associations of users and conferences are liable to secure a 
more efficient operation of maritime transport services which takes better account 
of users’ requirements”. 

Loyalty agreements should contain guarantees for the rights of users and con-
ference members. From the third sentence of the first paragraph in Article 5(2) of 
Regulation 4056/86,176 it could be argued that a bilateral written form for loyalty 
arrangements is required, to end the unilateral and non-binding nature of confer-
ences’ loyalty rebates. This is supported by the 10th Recital of Regulation 4056/86 
which states: 
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Container Line AB and Others v. Commission, “TACA”), [2003] E.C.R. II-3275, para. 
538 in relation to paras. 1381–1385. Cf. Commission Decision 99/243/EC of 16 Sep-
tember 1998 (Trans Atlantic Conference Agreement, “TACA”), O.J. 1999 L 95/1, para. 
464. 

173  Dinger, The Future of Liner Conferences in Europe (2004), p. 125; Basedow, in: Im-
menga/Mestmäcker, EG-Wettbewerbsrecht Kommentar (2007), Verkehr; C., p. 1556, 
Rn. 51. 

174  Article 5(2) of Regulation 4056/86 states that “the shipping lines’ members of a confer-
ence shall be entitled to institute and maintain loyalty arrangements with transport us-
ers, the form and terms of which shall be matters for consultatioin between the confer-
ence and transport users’ organizations.” 

175  For a detailed analysis of loyalty agreements, see UNCTAD, The Liner Conference 
System (1970), paras. 114–155. 

176  It reads that “[t]hese arrangements shall be based on the contract system or any other 
system which is also lawful”. 
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“loyalty arrangements should be permitted only in accordance with rules which do 
not restrict unilaterally the freedom of users and consequently competition in the 
shipping industry, without prejudice, however, to the right of a conference to impose 
penalties on users who seek by improper means to evade the obligation of loyalty re-
quired in exchange for the rebates, reduced freight rates or commission granted to 
them by the conference;” 

Conferences should offer transport users the choice between the immediate rebate 
system and the deferred rebate system.177 This is required in Article 5(2)(a) of 
Regulation 4056/86 and serves, in accordance with the 10th Recital of Regulation 
4056/86, to strengthen the negotiation position of transport users. 

100% loyalty arrangements can be offered but may not be imposed unilaterally 
by the conferences. This is required to protect transport users as demanded in the 
10th Recital of Regulation 4056/86, while transport users still should have the 
choice to obtain loyalty arrangements with less than 100% of their goods for 
transport.178 In Compagnie Maritime Belge (CEWAL),179 the CFI considered that 
the members of CEWAL “offered shippers only 100% loyalty contracts [and] left 
no choice between obtaining a rebate in the event that the shipper agreed to ship 
all its goods by Cewal or no rebate in all other cases”.180 The CFI, supporting the 
decision of the Commission, based its findings on Article 5(2)(b)(i) of Regulation 
4056/86, according to which a 100% loyalty arrangement could not be imposed 
unilaterally. The ECJ went still further and held that the very fact that a confer-
ence is in a dominant position means that, in practice, it always imposes its loyalty 
arrangements on users.181 

A loyalty period must not exceed six months. Under the system of deferred re-
bates neither the loyalty period on the basis of which the rebate is calculated nor 
the subsequent loyalty period required before payment of the rebate may exceed 
six months; this period shall be reduced to three months where the conference rate 
is the subject of a dispute.182 

Loyalty arrangements can be terminated with a maximum notice of six months. 
Under the system of immediate rebates each of the parties shall be entitled to ter-
                                                           
177  Basedow, in: Immenga/Mestmäcker, EG-Wettbewerbsrecht Kommentar (2007), Ver-

kehr; C., p. 1558, Rn. 53. 
178  CFI 8 October 1996, joined cases T-24/93, T-25/93, T-26/93 and T-28/93 (Compagnie 

Maritime Belge Transports SA and Others v. Commission), [1996] E.C.R. II-1201, pa-
ra. 183. 

179  Ibid. Cf. Commission Decision 93/82/EEC of 23 December 1992 (Cewal, Cowac and 
Ukwal), O.J. 1993 L 34/20; ECJ 16 March 2000, joined cases C-395/96 P and C-396/96 
P (Compagnie Maritime Belge Transports, Compagnie Maritime Belge and Dafra-
Lines A/S v. Commission), [2000] E.C.R. I-1365. 

180  CFI 8 October 1996, joined cases T-24/93, T-25/93, T-26/93 and T-28/93 (Compagnie 
Maritime Belge Transports SA and Others v. Commission), [1996] E.C.R. II-1201, pa-
ra. 183. 

181  ECJ 16 March 2000, joined cases C-395/96 P and C-396/96 P (Compagnie Maritime 
Belge Transports, Compagnie Maritime Belge and Dafra-Lines A/S v. Commission), 
[2000] E.C.R. I-1365, paras. 133–134 in relation to para. 131. 

182  The 2nd subparagraph of Article 5(2)(a) of Regulation 4056/86. 
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minate the loyalty arrangement at any time without penalty and subject to a period 
of notice of not more than six months; this period shall be reduced to three months 
when the conference rate is the subject of a dispute. 183 

Conferences must set out a list of cargo and any portion of cargo agreed with 
transport users, which is specially excluded from the scope of the loyalty ar-
rangement.184 In Compagnie Maritime Belge (CEWAL), the Commission noted 
that CEWAL had not furnished a list of cargoes excluded from the scope of the 
loyalty arrangement and thus breached Article 5(2)(b)(i) of Regulation 4056/86.185 

Conferences must set out a list of circumstances in which transport users are re-
leased from their obligation of loyalty. These shall include: circumstances in 
which consignments are dispatched from or to a port in the area covered by the 
conference but not advertised and where the request for a waiver can be justified; 
and those in which waiting time at a port exceeds a period to be determined for 
each port and for each commodity or class of commodities following consultation 
of the transport users directly concerned with the proper servicing of the port.186 

To balance the interests of the conference and the transport user, the transport 
user when demanding his release from the loyalty arrangement, is required to 
inform the conference in advance, within a specified period, of his intention to 
dispatch the consignment from a port not advertised by the conference or to make 
use of a non-conference vessel at a port served by the conference as soon as he has 
been able to establish from the published schedule of sailings that the maximum 
waiting period will be exceeded.187 

Although Article 5(2) of Regulation 4056/86 does not explicitly set out further 
requirements, infringement by loyalty arrangements of Community competition 
rules, especially of Article 82 EC, is still possible. For example, to limit the power 
of conferences over loyal shippers, Regulation 4056/86 does not fix a maximum 
percentage rebate. However, excessively high percentages may infringe Articles 
81 and 82 EC. 188  Another example is given in Compagnie Maritime Belge 
(CEWAL). The CFI noted that the evidence submitted by the Commission clearly 
showed the existence of blacklists of disloyal shippers which, once included in 
such lists, could not enjoy normal and adequate treatment by conferences. The 
CFI discovered that such blacklists had been used.189 In view of the fact that the 
conference in question was in a dominant position, such blacklists constituted an 

                                                           
183  The 1st subparagraph of Article 5(2)(a) of Regulation 4056/86. 
184  Article 5(2)(b)(i) of Regulation 4056/86. 
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188  Ortiz Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 258. 
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abuse in the sense of Article 82 EC.190 As opposed to Article 81 EC, Article 82 EC 
does not provide for the possibility of an exemption. On this point, the CFI, refer-
ring to Article 8(1) of Regulation 4056/86, stated that the abuse of a dominant 
position within the meaning of Article 82 EC must be prohibited.191 

4. Inland Transport Operations and Quayside Services Not Covered  
    by the Freight Charge 
According to Article 5(3) of Regulation 4056/86, liner conferences are not al-
lowed to retain transport users from freely determining the undertakings to which 
they have recourse in respect of inland transport or quayside services not covered 
by freight or other charges agreed with the carriers.192 This provision is in line 
with Article 3 of Regulation 4056/86.193 Article 3 only authorizes conferences to 
fix maritime freight rates which should be common or uniform, only cover the 
transport “from or to one or more Community ports”194 and could not be extended 
to inland prices, especially in multimodal transport.195 In consequence, member 
carriers of liner conferences cannot conclude a maritime transport contract condi-
tional upon using their inland transport and quayside services. Their common 
price-fixing also covering inland and quayside services infringe Article 81(1) EC, 
whereas it is not foreclosed that a carrier could refer shippers to certain inland 
service providers or that individual agreements on inland or multimodal rates 
could be made directly between carriers and shippers.196 

5. Availability of Tariffs 
The obligation of liner conferences to publish their tariffs under Article 5(4) of 
Regulation 4056/86 aims at making conferences more transparent about their 
activities.197 As already mentioned, given the effort of the European legislator to 
bring Regulation 4056/86 into line with the provisions contained in the UNCTAD 

                                                           
190  Ibid., para. 181. 
191  Ibid., para. 188, confirmed by ECJ 16 March 2000, joined cases C-395/96 P and C-

396/96 P (Compagnie Maritime Belge Transports, Compagnie Maritime Belge and Da-
fra-Lines A/S v. Commission), [2000] E.C.R. I-1365, paras. 135. 

192  Cf. the 10th Recital of Regulation 4056/86. 
193  Basedow, in: Immenga/Mestmäcker, EG-Wettbewerbsrecht Kommentar (2007), Ver-

kehr; C., p. 1538, Rn. 27. 
194  Article 1(2) of Regulation 4056/86. 
195  Commission Decision 94/985/EC of 21 December 1994 (DSVK v. FEFC), O.J. 1994 L 

378/17, para. 87, confirmed by CFI 28 February 2002, case T-86/95 (Compagnie gé-
nérale maritime and Others v. Commission, “FEFC”), [2002] E.C.R. II-1011, para. 
240. 

196  Basedow, in: Immenga/Mestmäcker, EG-Wettbewerbsrecht Kommentar (2007), Ver-
kehr; C., p. 1538, Rn. 27. Cf. Ortiz Blanco, Shipping Conferences under EC Antitrust 
Law (2007), p. 264. 

197  Negenman, in: Schröter/Jakob/Mederer, Kommentar zum Europäischen Wettbew-
erbsrecht (2003), p. 1185, Rn. 100; Ortiz Blanco, Shipping Conferences under EC Anti-
trust Law (2007), p. 264. 
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Liner Code, Regulation 4056/86 is largely based on the UNCTAD Liner Code.198 
Article 5(4) of Regulation 4056/86 is essentially a summary of Article 9 of the 
UNCTAD Liner Code, which obliges conference members to supply their clients 
with information about the type of services, including financial conditions.199 

However, Article 5(4) of Regulation 4056/86 differs from Article 9 of the 
UNCTAD Liner Code in two aspects. First, as regards the requirements to make 
tariffs available, the two requirements in Article 9 of the UNCTAD Liner Code 
are cumulative, namely “tariffs … shall be made available on request to shippers 
… and they shall be available for examination at offices of shipping lines and 
their agents.” In Article 5(4) of Regulation 4056/86 the two requirements are al-
ternative, namely “Tariffs ... shall be made available on request to transport users 
..., or they shall be available for examination at offices of shipping lines and their 
agents.”200 Secondly, as regards the contents, the second paragraph of Article 5(4) 
of Regulation 4056/86, while maintaining the basic elements of Article 9 of the 
UNCTAD Liner Code, requires more concretely: 

“They shall set out all the conditions concerning loading and discharge, the exact ex-
tent of the services covered by the freight charge in proportion to the sea transport 
and the land transport or by any other charge levied by the shipping line and custom-
ary practice in such matters.” 

6. Notification to the Commission of Awards at Arbitration and  
    Recommendations of Conciliator 
Article 5(5) of Regulation 4056/86 sets out the fifth and final obligation, namely 
the notification to the Commission of arbitration and recommendations of con-
ciliators in the case of disputes. It should be noted that this obligation does not 
concern awards and recommendations relating to all the requirements to which 
liner conferences are subject, but only to the condition of non-discrimination in 
Article 4 of Regulation 4056/86 and the obligations concerning loyalty arrange-
ments (Article 5(2)) and the availability of tariffs (Article 5(3)). This restrictive 
provision could be understood to mean that the awards and recommendations 
accepted by the parties should be examined individually by the Commission to 
prevent arbitrators or conciliators from reaching a decision which could have been 
previously and directly suggested or agreed by the parties but was contrary to 
Regulation 4056/86. This argument is supported by the 11th Recital of Regulation 
4056/86 which states: 

                                                           
198  See above Chapter IV A. I. 
199  Article 9 of the UNCTAD Liner Code is entitled “Availability of tariffs and related 

conditions and/or regulations” and states as follows: “Tariffs, related conditions, regu-
lations, and any amendments thereto shall be made available on request to shippers, 
shippers' organizations and other parties concerned at reasonable cost, and they shall be 
available for examination at offices of shipping lines and their agents. They shall spell 
out all conditions concerning the application of freight rates and the carriage of any 
cargo covered by them.” 

200  Ortiz Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 265. 
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“whereas provision should be made that awards given at arbitration and recommen-
dations made by conciliators and accepted by the parties be notified forthwith to the 
European Commission in order to enable it to verify that conferences are not thereby 
exempted from the conditions provided for in the Regulation and thus do not infringe 
the provisions of Articles 85 and 86 [now Articles 81 and 82];” 

Theoretically, this provision could make it easy for the Commission to control 
granted block exemptions.201 However, in practice, there were until now only two 
notifications in compliance with the final obligation in Article 5(5) of Regulation 
4056/86. The first, in 1991, concerned the case between the Compagnie Maritime 
Belge (CMB) and the East African Conference (EAC);202 the second concerned 
the case of SUNAG.203 This demonstrates either a remarkable high or low consen-
sus or the limited importance that conferences and transport users gave to this 
obligation.204 

B. Competition Regulation of Liner Conferences  
     under RIMT/IRRIMT 

I. Definition of Liner Conferences 

1. Definition of Liner Conferences 
A direct definition of liner conferences exists neither in the RIMT nor in the 
IRRIMT. However, the IRRIMT provide for the definition of an agreement of 
liner conference. Article 3(14) IRRIMT reads that “[a]n agreement of liner confer-
ence shall mean the kind of agreement concluded between members of a liner 
conference or between liner conferences, which is defined in the UN Convention 
on a Code of Conduct for Liner Conferences, 1974.”205 This means, a liner confer-

                                                           
201  Negenman, in: Schröter/Jakob/Mederer, Kommentar zum Europäischen Wettbewerbs-

recht (2003), p. 1185, Rn. 100. 
202  Commission Decision (Compagnie Maritime Beige v. East African Conference (CMB 

v. EAC)), Press Release IP/93/739 of 9 September 1993. The Commission terminated 
proceedings against the EAC, following agreement by the parties to amend the confer-
ence agreement particularly as regards notice periods for leaving the conference. For 
more details, cf. Ortiz Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 
220. 

203  Case C-339/95 (Compagnia di Navigazione Marittima and Others v. Compagnie Mari-
time Belge and Others, “SUNAG”), O.J. 1995 C 351/4, removed from the register on 
11 March 1998. The Case of SUNAG was referred to the ECJ but withdrawn by the par-
ties before the Advocate General’s opinion or Court’s judgment was given. Cf. Wood, 
The Scope of The Conference Group Exemption (1999), p. 4. 

204  Ortiz Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 267. 
205  This is the first time that Chinese legislation provides for, although indirectly, the defi-

nition of liner conferences in the form of law. It seems that the Chinese government has 
been reluctant to legislate in this area. An accurate explanation could not be given. The 
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ence under Chinese law is “a group of two or more vessel operating carriers which 
provides international liner services for the carriage of cargo on a particular route 
or routes within specified geographical limits and which has an agreement or ar-
rangement, whatever its nature, within the framework of which they operate under 
uniform or common freight rates and any other agreed conditions with respect to 
the provision of liner services”, as provided in the UNCTAD Liner Code.206 

Liner shipping has not been mentioned in Chinese legislation until 1990 with 
the adoption of the Provisions on the Administration of International Liner Ser-
vices. International liner shipping is defined in these Provisions as “international 
shipping transport operated by fixed vessels for the carriage of passengers and 
cargo (including containers) according to published schedules or regularly on 
fixed routes and routes among specified ports”.207 Although these Provisions lay 
down rules for the regulation of international liner shipping services, they do not 
provide for a definition of liner conference. Literally, these Provisions are to be 
applied to international liner shipping companies and their agents. The organiza-
tions of liner shipping companies, such as liner conferences, are not referred to.208 

2. Definition of Liner Conference Agreements 
“Liner conference agreements” as defined in Article 3(14) IRRIMT include two 
categories, i.e. agreements concluded between members of a liner conference and 
agreements between liner conferences (or called inter-conference agreements). 
This definition does not limit liner conference agreements to those which have as 
their objective the fixing of rates and conditions of carriage, and therefore, in-
cludes all kinds of agreements between members of a liner conference or between 
liner conferences, as price fixing agreements, cargo sharing agreements, technical 
agreements etc. 

                                                           
most important Chinese liner shipping companies, like COSCO and China Shipping, 
both of which are SOEs, are not permitted to participate in liner conferences. This may 
result from the Chinese government’s previous unhappy experiences with liner confer-
ences, especially the fierce rate war between Chinese shipping companies and liner 
conferences at the end of the 1950s, see above Chapter I B. I. 3. 

206  Chapter I of Part One of the UNCTAD Liner Code. 
207  Article 13 of the Provisions on the Administration of International Liner Services. 

Later, the definition of international liner services is defined in Article 3(3) IRRIMT: 
“International liner services shall mean the regular international maritime cargo/or pas-
senger transportation services provided between the fixed ports by means of using the 
owned or operated vessels or by means of the cases specified in Article 16(3) RIMT.” 

208  There is no reference either to liner conferences in the shipping rules promulgated after 
the Provisions on the Administration of International Liner Services, namely, the Provi-
sions on the Administration of International Maritime Container Transport Services [海 
上国际集装箱运输管理规定] of 5 December 1990 (amended on 18 April 1998, abol-
ished on 1 January 2002), the Regulation of the Shanghai Shipping Exchange [上海航 
运交易所管理规定] of 3 October 1996, and the Implementation Rules on the Filing of 
Tariff of International Container Liner Services [国际集装箱班轮运输运价报备制度 
实施办法] of 17 October 1996.  
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3. Definitions of Other Forms of Agreements in Liner Services 
Aside from liner conference agreements, the IRRIMT also provide for definitions 
of operational agreements and freight rates agreements respectively. 

Operational agreements are defined as agreements relating to the increase or 
decrease of shipping capacity on one or more shipping routes concluded between 
or among international liner undertakings with the aim of stabilizing or controlling 
freight rates, or other cooperation agreements concluded among international liner 
undertakings. These agreements include agreed minutes with the nature of the 
above-mentioned agreements, agreements relating to joint vessel operations and 
joint utilizations of port facilities, alliances, consortia and other cooperation 
agreements concluded between or among international liner undertakings with the 
aim of improving operational efficiency.209 Freight rates agreements are defined as 
agreements relating to all kinds of charges, freight rates and surcharges etc., con-
cluded between two or more international liner shipping undertakings. Such 
agreements shall also include the agreed minutes with the nature of the above-
mentioned agreements.210 

In comparison with the definition of liner conference agreements, the two addi-
tional definitions are confusing, even contradictory. Although the definition of 
operational agreements contains qualifications such as “capacity arrangements” or 
“joint vessel operations”, it does not definitely exclude freight rate-fixing between 
international liner shipping undertakings. The definition of freight rate agreements 
only generally refers to freight rate conclusions between international liner ship-
ping undertakings, but does not provide for any further conditions or requirements 
on freight rate conclusions as such. A basic question whether the international 
liner shipping undertakings may or may not fix freight rates in such freight rate 
conclusions can be clarified neither according to this definition in Article 3(16) 
IRRIMT nor pursuant to any other provisions in the RIMT or the IRRIMT. It 
seems that the Chinese law-maker tried to differentiate between various forms of 
organisations. 

This definition is kept very broad since all cooperation agreements except liner 
conference agreements are operational agreements. According to this definition, 
operational agreements under Chinese law comprise the following forms of 
agreements: written agreements or agreed minutes, consortia, alliances and other 
forms of cooperation agreements with the aim of stabilizing freight rates or im-
proving operational efficiency. The main cooperation types include capacity ad-
justments, joint vessel operations and joint utilizations of port facilities. Although 
the definition of operational agreements does not explicitly point out that agree-
ments allowing price fixing cannot constitute operational agreements, this differ-
ence between liner conference agreements and operational agreements still is 
clear. 

                                                           
209  Article 3(15) IRRIMT. 
210  Article 3(16) IRRIMT. 
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II. Filing Requirements on Liner Conferences 

The filing requirement is one of the fundamental characteristics and instruments of 
the maritime law system under the RIMT and the IRRIMT that provide for a com-
prehensive system of filing requirements for liner shipping service. Among these 
filing provisions, only Article 22 RIMT and Article 32 IRRIMT deal with liner 
conferences, the others refer to individual carriers who carry out international liner 
shipping services within the meaning of Article 3(3) IRRIMT. The relation be-
tween these two categories of filing provisions could be seen as the relation be-
tween general and specific provisions, since the provisions under Article 22 RIMT 
and Article 32 IRRIMT specifically concerning liner conferences rely on the basis 
of the general filing provisions under the RIMT and the IRRIMT. Moreover, the 
MOC-Notice 2007 adds further regulatory provisions directly concerning liner 
conferences and emphasizes the enforcement of the general filing provisions on 
liner conferences. In the following, an overview of the general filing provisions on 
international liner shipping services will be given in order to describe the frame-
work of the filing system under the RIMT and the IRRIMT. On this basis, the 
whole system of filing requirements on liner conferences will be analyzed in the 
RIMT, the IRRIMT and the MOC-Notice 2007. 

1. General Provisions on Liner Shipping Undertakings 
a. Filing of Operation  
The first general provision on filing of international liner shipping services is 
Article 19 RIMT which requires that the undertakings referred to shall, when 
opening new international liner transport routes, or cancelling international liner 
transport routes, or changing the vessels or voyage schedules of international liner 
transport, make a public announcement 15 days in advance, and file the informa-
tion with the MOC within 15 days from the date of the occurrence of activities. As 
regards the “public announcement”, an additional requirement is given in Article 
23 IRRIMT which states that the public announcement shall be made on the media 
determined by the MOC. A list of such media has not been given in the IRRIMT 
but in another Notice211 issued by the MOC.212 

Another related issue refers to the shipping agents of international liner ship-
ping undertakings. According to Article 31 IRRIMT, international liner shipping 
undertakings shall announce their shipping agents and agents which issue their 
bills of lading located within the territory of the PRC through the media deter-

                                                           
211  Notice on Implementation of the IRRIMT [关于实施国际海运条例实施细则的公告], 

issued by the MOC on 21 March 2003. 
212  Para. 4 of the Notice on Implementation of the IRRIMT lists these media: China Com-

munications Newspaper [中国交通报], China Water Transport Newspaper [中国水运 
报], Shipping Exchange Bulletin [航运交易公报], China Shipping Gazette [中国航务 
周刊], Chinese Shipping Website [中华航运网] www.chineseshipping.com.cn. 
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mined by the MOC.213 The names of the media for the announcement shall be filed 
with the MOC.214 

b. Filing of Freight Rates 
Article 20 RIMT refers to the filing of freight rates of international liner shipping 
services. The freight rates to be filed are: tariff rates or negotiated rates.215 Tariff 
rates are the freight rates provided in the tariff book216 of international liner service 
undertakings and NVOCCs, while negotiated rates are the freight rates agreed 
upon between international liner service undertakings and shippers or NVOCCs. 
The two terms are in compliance with the definitions in Article 3(17) and (18) 
IRRIMT.217 Negotiated rates include the freight rates and related points and shall 
be concluded in the form of written contracts or agreements.218 Tariff rates and 
negotiated rates shall come into effect 30 days and 24 hours, respectively, after 
having been accepted for filing by the MOC.219 International liner service under-
takings shall implement the valid freight rates that have been submitted for fil-
ing.220 

One question regarding the filing of freight rates is which organisation is re-
sponsible for filing. Article 20(1) RIMT requires that freight rates be filed with an 
organisation designed by the MOC. This seems to refer to the Shanghai Shipping 
Exchange (SSE) established on 28 November 1996 in Shanghai. According to the 
Regulation of the Shanghai Shipping Exchange issued by the MOC on 3 October 
1996, the SSE is an institutional non-profit legal person which provides market-
place, facilities and information for shipping business.221 However, the responsi-

                                                           
213  Article 31(1) IRRIMT further requires that the content of announcement shall include 

the name, place of registration, address and contact details of the agent. Changes to ap-
pointment of agent shall be announced within 7 days before the effective date of agency 
agreement. 

214  Article 31(2) IRRIMT. 
215  Tariff rates (in Chinese Gongbu Yunjia [公布运价]) and negotiated rates (in Chinese 

Xieyi Yunjia [协议运价] are translated also into published freight rates and contract 
prices respectively. See Wang, China’s Rules on Shipping (2002), p. 33.  

216  The tariff book consists of the freight rates, the rules related to the freight rates and the 
rules which shall be complied with both by carriers and shippers (Article 3(17) 
IRRIMT). 

217  Article 3(17) IRRIMT gives the definition of “tariff rates”, and Article 3(18) IRRIMT 
gives the definition of “negotiated rates”. 

218  Article 3(18) IRRIMT in conjunction with Article 28 IRRIMT. 
219  Article 20(3) RIMT. 
220  Article 20(4) RIMT. 
221   Article 2 of the Regulation of the Shanghai Shipping Exchange. The SSE has the tasks, 

besides assisting the MOC in the filing of freight rates, also the followings: to accept 
the filing of freight rates; to publish freight rates filed by liner shipping companies; to 
assist the MOC in inspecting the implementation of the filing; to collect and publish the 
information with respect to freight rates, etc. See the homepage of the SSE: http:// 
www.sse.net.cn/yunjiabaobei.asp. The scope of trading on the SSE includes waterway 
goods shipping, port-related business, ship leasing, sales and purchases of vessels and 
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bility of the SSE is still unclear. According to the MOC’s Notice on the Adoption 
of a Freight Rates Filing System and the Authorization of the Shanghai Shipping 
Exchange222 on 1 November 1996 (MOC-Notice 1996), the SSE’s responsibility 
for filing formalities only covers the ports in Shanghai, Zhejiang and Jiangsu 
Provinces, from and to which maritime transport services are carried out.223 Fur-
thermore, the Implementation Rule on the Tariff Filing of International Container 
Liner Services that was adopted by the MOC in 1996224 also applies only to freight 
filing in Shanghai, Zhejiang Province and Jiangsu Province.225 Up to now the 
MOC has not published any notice or official announcement concerning this mat-
ter, although the MOC has the legal duty to designate such an organisation.226 It 

                                                           
other shipping business permitted by the MOC (Article 17 of the Regulation of the 
Shanghai Shipping Exchange). For more details, see Wang, China’s Rules on Shipping 
(2002), p. 33; Yu/Zhou, Abuse of Market Dominant Position (2006), p. 49. 

222  Notice on the Adoption of a Freight Rates Filing System and the Authorization of the 
Shanghai Shipping Exchange [关于实行运价报备制度和对上海航运交易所授权的 
通知], issued by the MOC on 13 October 1996 and effective as of 1 November 1996. 

223  Shortly before the establishment of the SSE, but after the adoption of the Regulation of 
the Shanghai Shipping Exchange, the MOC issued the Notice on the Adoption of a 
Freight Rates Filing System and the Authorization of the Shanghai Shipping Exchange 
on 1 November 1996 (MOC-Notice 1996). The addressees of the MOC-Notice 1996 
are the Traffic Bureau of the Shanghai City government, the Traffic Bureau of the Ji-
angsu Province Government, the Traffic Bureau of the Zhejiang Province Government 
and the SSE. At that time, the SSE was still in preparation and was to be administrated 
jointly by the MOC and the Shanghai City Government. The Notice was also sent to the 
two Traffic Bureaus of Jiangsu and Zhejiang Province Governments probably because 
most international liner shipping undertakings were located in the two provinces and 
carried out operations from and to the Port of Shanghai. The Notice therefore restricts 
its scope of application only to the Ports of Shanghai and Ningbo. According to the 
Preamble of the MOC-Notice 1996, the newly adopted Freight Rates Filing System ap-
plies to international liner shipping services from and to ports of Shanghai or Ningbo. 
The SSE is authorized as the organisation in charge of handling filing formalities. The 
shipping undertakings which transport containers from and to ports in Shanghai, Zheji-
ang and Jiangsu Provinces shall file their freight rates for liner shipping in written form 
with the SSE for the record. The filed freight rates for liner shipping will be effective 
unless the SSE raises objections within two days from the date of filing. (Article 2 of 
the MOC-Notice 1996.) 

224  Some provisions of this Implementation Rule are in conflict with or different from 
those of the RIMT. For example, according to this Implementation Rule, negotiated 
rates shall come into effect seven days after acceptance for filing by the SSE instead of 
24 hours after acceptance for filing by the MOC under the RIMT. Cf. Article 20(3) 
RIMT and Article 16(2) of the Implementation Rule on the Tariff Filing of Interna-
tional Container Liner Services. 

225  Article 2 of the Implementation Rule on the Tariff Filing of International Container 
Liner Services. 

226  Article 20(1) RIMT. 
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seems that the SSE being such an organisation is just a fait accompli227and a uni-
fied nationwide freight filing system has not yet been implemented.228 

Another issue refers to the confidentiality of the filing of negotiated rates. It is 
questionable whether or not negotiated rates between shipping companies and 
shippers could be kept confidential under the regulation of the MOC. The National 
Industrial Transportation League (NITL) objected to the requirements that carriers 
shall file negotiated rates with the MOC, a process which would delay the imple-
mentation of those rates. Moreover, the NITL is worried that the negotiated rate 
information could be “disseminated” to Chinese State-owned or affiliated shipping 
undertakings,229 or other competitors.230 According to the Implementation Rule on 
the Tariff Filing of International Container Liner Services, the SSE shall not be 
allowed to make known the name of a cargo-owner who negotiated a freight 
agreement with a shipping company.231 But the Implementation Rule on the Tariff 
Filing of International Container Liner Services does not clearly require that the 
SSE shall keep the filed negotiated rates confidential, before making them known 
to the public.232 Moreover, the SSE is closely connected with the MOC, and there-
fore, there is the possibility that sensitive price information which the SSE obtains 
from the filing documents can be sent to SOEs like COSCO so that these can 
adjust their tariffs quickly to strenghen their market position. Considering the 
deficiencies of the freight rate filing system, it seems that the anxiousness of the 
National Industrial Transportation League (NITL) about the confidentiality of the 
filed negotiated rates is reasonable.233 Special attention should be paid to such 
anti-competitive practices conducted by State authorities or organisations in fa-
vour of SOEs. 

c. Filing of Liaison Office and Resident Representative 
The filing requirements also apply to the liaison office or resident representative 
of foreign international shipping undertakings. The RIMT provides that foreign 
international shipping undertakings may, with the approval of the MOC, establish 

                                                           
227  For more details, see Wang, China’s Rules on Shipping (2002), p. 33; Yu/Zhou, Abuse 

of Market Dominant Position (2006), p. 49. 
228  Yu/Zhou, Abuse of Market Dominant Position (2006), p. 49. 
229  It especially refers to COSCO and China Shipping. 
230  Anonymous, The Comment of the United Nations on the RIMT (2002), p. 12. 
231  Article 20 of the Implementation Rule on the Tariff Filing of International Container 

Liner Services. 
232  Article 3 of the Implementation Rule on the Tariff Filing of International Container 

Liner Services requires that the SSE shall make freight rates known to the public upon 
availability of the filed freight rates. 

233  For example, during drafting the RIMT, the National Industrial Transportation League 
(NITL) objected to the requirements that carriers shall file negotiated rates with the 
MOC, a process which would delay the implementation of those rates. Moreover, the 
NITL was worried that negotiated rates could be “disseminated” to Chinese State-
owned or affiliated shipping undertakings, especially COSCO and China Shipping, or 
other competitors. See Anonymous, The Comment of the United Nations on the RIMT 
(2002), p. 12. 
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resident representatives within the territory of the PRC.234 The IRRIMT require 
that foreign international shipping undertakings that carry out operations covering 
Chinese ports have a liaison office within the territory of the PRC. Such liaison 
offices may take the form of a foreign investment enterprise or resident represen-
tative office established within the territory of the PRC by a foreign enterprise, a 
Chinese enterprise legal person or an economic organisation with a permanent 
address in China. Commissioning of liaison offices shall be filed with the MOC 
with the prescribed documents for the record.235 Any changes to the liaison office 
or the content of its organisation shall be filed with the MOC within 15 days from 
the day of the change for the record.236 

2. Specific Provisions on Liner Conferences 
a. Article 22 RIMT and Article 32 IRRIMT 
Article 22 RIMT requires generally that liner conference agreements, operational 
agreements, or freight rates agreements, which are concluded between interna-
tional liner shipping undertakings and cover Chinese ports, shall be filed with the 
MOC within 15 days from the date of the conclusion of such agreements. Article 
32 IRRIMT237 contains further provisions on formalities. Liner conference agree-
ments shall be filed by the liner conference representative on behalf of all the 
members engaging in maritime transport to/from Chinese ports for records and a 
list of the conference members shall be provided, while international shipping 
transport undertakings under operational agreements and freight tariff agreements 
shall file records of the agreements individually.238 

b. MOC-Notice 2007  
The filing requirements in the MOC-Notice 2007 refer to two aspects concerning 
liner conferences. The first concerns the designation of a liaison office and repre-
sentatives and the related filing formalities, the second refers to the filing of 
agreements under liner conferences and organisation of freight rates discussions. 

As regards the first aspect, Article 2 of the MOC-Notice 2007 states that liner 
conferences and organisations of freight rates discussion agreements shall desig-

                                                           
234  Article 34(1) RIMT. Article 34(2) RIMT in conjunction with Article 39 IRRIMT pro-

hibits the business operation of such resident representatives. 
235  Article 25(1) IRRIMT. For more accurate formalities, see Article 48 IRRIMT which 

states the responsible regional and central authorities, necessary documents, the period 
of administration approval or refusal, other formalities and the existence period of such 
resident representative. 

236  Article 25(3) IRRIMT. For more detailed provisions concerning the change of name, 
representative person, extension and the termination, see Articles 49 to 51 IRRIMT. 

237  Hereby, the wording “liner conference” in Article 32 IRRIMT refers actually to a repre-
sentative or a liaison office of a liner conference within the territory of the PRC. This 
representative or liaison office shall submit the copy of the liner conference agreement 
to the MOC. 

238  Such a requirement may be a heavy burden not only to members of freight rate agree-
ments but also to the MOC. 
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nate their liaison office and representatives within the territory of the PRC before 
the date of 15 April 2007. The contact information as well the changes of liaison 
offices and representatives shall be made public in the media determined by the 
MOC, filed with the MOC and notified to the shippers or shippers’ associations 
within the territory of the PRC. Attached to the MOC-Notice 2007 was a list of 
media which is not totally identical with the list in the Notice on Implementation 
of the IRRIMT of the MOC on 21 March 2003.239 In addition to the aforemen-
tioned five media, the MOC-Notice 2007 adds the Website of China Shipowners’ 
Association.240 The MOC-Notice 2007 implements the RIMT and the IRRIMT, 
since these regulations contain no requirements on the designation of liaison of-
fices and representatives by liner conferences or on related filing issues. 

As regards the second aspect, several conflicts of provisions between the MOC-
Notice 2007 and the RIMT and the IRRIMT should be pointed out. Article 4(1) of 
the MOC-Notice 2007 provides that international liner shipping companies en-
gaged in liner conference agreements, operational agreements as well as organisa-
tion of freight rates discussion agreements covering Chinese ports, are responsible 
for filing such agreements. Furthermore, Article 4(1) of the MOC-Notice 2007 
takes the RIMT as the legal basis for its provision. However, the RIMT does not 
contain provisions regarding the party responsible for the filing of liner conference 
agreements, operational agreements or organisation of freight rates discussion 
agreements. The only relevant provision is Article 32 IRRIMT. However, the 
provision under Article 4(1) of the MOC-Notice 2007 complies only with Article 
32(2) IRRIMT in respect of operational agreements and organisation of freight 
rates discussion agreements, but not with Article 32(1) IRRIMT in respect of liner 
conference agreements. 

A further conflict appears in Article 4(2) of the MOC-Notice 2007 which pro-
vides that international liner shipping companies may submit the filing documents 
either themselves or through the liaison office of liner conferences and freight 
rates discussion agreements. Hereby operational agreements are not concerned any 
more. This provision complies neither with Article 4(1) of the MOC-Notice 2007 
nor with Article 32 IRRIMT. 

A third conflict refers to the documents to be filed. The documents required by 
Article 4(2) of the MOC-Notice 2007 include: 

1) signed photocopies of the agreements, including minutes, decisions, agree-
ments and other documents of meetings discussing the change of items and 
rates of charges, freight rates, surcharges and other related issues. 

2) a statement signed by personnel in charge of liner conferences and organisa-
tion of freight rates discussion agreements on the items to be filed. 

This provision extends the scope of the documents to be filed under Article 22 
RIMT and Article 32 IRRIMT which only refer to the related agreements. In addi-
tion, Article 4(3) of the MOC-Notice 2007 demands that the party responsible for 
filing explains why the agreements filed adjust the charge items or increase freight 

                                                           
239  Para. 4 of the Notice on Implementation of the IRRIMT. 
240  www.csoa.cn 
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rates as well as surcharges. This includes the outcome of consultations between 
liner conferences, freight rates discussion organisations on one side and shippers’ 
associations within the territory of the PRC on the other side, the main opinions of 
relevant parties, and related information concerning areas outside Mainland China. 

In respect of the background of the release of the MOC-Notice 2007,241 it could 
be argued that the MOC has not been aware of the complexity of competition 
regulation of liner conferences until the investigation of THC in 2002. The MOC 
tried to tighten the control of anti-competitive practices carried out by liner con-
ferences. However, lacking effective competition rules and sufficient regulatory 
experience, the MOC could only lay down more detailed formality provisions in 
the framework of the filing system, in order to improve the transparency of liner 
conferences practice and make more information available for the Chinese regula-
tor. Nevertheless, legal consistency of the RIMT, the IRRIMT and the MOC-
Notice 2007 was not paid sufficient attention. 

III. Legal Nature of Liner Conferences and Applicability  
     of Competition Rules 

1. General Legitimization of Liner Conferences 
As demonstrated above, the definition of liner conferences in accordance with the 
UNCTAD Liner Code is accepted in China and liner conferences which cover the 
Chinese ports are legitimized by fulfilling the prescribed filing requirements.242 
This means that the typical restrictive practices of liner conferences, such as 
freight rate-fixing, a capacity management program and loyalty arrangements, are 
to be allowed. This is a general legitimization of liner conferences. The filing 
requirements constitute the only condition for this general legitimization, and no 
other competition assessment or legal obligations are stipulated. 

However, the legal nature of this general legitimization is not clear. Two inter-
pretations could be considered. If it amounts to a block exemption for liner con-
ferences, there ought to be certain conditions or obligations under which such a 
block exemption could be justified and even be removed for the breach of these 
conditions or obligations. An unconditional block exemption would not be reason-
able, since the restrictive effects of liner conferences as “hard-core cartel” are 
generally accepted. If the general legitimization cannot be considered an uncondi-
tional block exemption, then it can only be an individual exemption under appli-
cable competition rules, but in this case it is still necessary to determine the condi-
tions under which restrictive practices of liner conferences in certain 
circumstances could be substantiated and exempted. Anyway, such conditions are 
indispensable for either of the two possibilities of interpretation. Without such 
conditions a complete, reasonable and workable regime of regulation on liner 
conferences is impossible. 

                                                           
241  For more details see below Chapter V B. I. 
242  For more details see above Chapter IV B. II. 2. Cf. Nesterowicz, The Mid-Atlantic 

View of the Antitrust Regulations of Ocean Shipping (2005), p. 57. 
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2. Discussion of the Applicability of Competition Rules 
The unclarified legal nature of the general legitimization of liner conferences is an 
essential legal deficiency and leads to fatal difficulties in the application of com-
petition rules both in the general sense and in maritime regulation. 

a. General Competition Rules 
General competition rules before the adoption of the AML were to be found 
mainly in the Pricing Law and the PRCPM. In particular, conference agreements 
could constitute infringements of Article 14 of the Pricing Law and Article 4 
PRCPM which, however, do not provide conditions for a possible exemption. The 
application of Article 14 of the Pricing Law and Article 4 PRCPM to liner confer-
ences would therefore lead to the result that liner conferences are legitimized by 
the filing but shall be prohibited for enforcement of their restrictive agreements. 
This is a deficiency in the competition rules in the Pricing Law and the PRCPM, 
which cannot help clarify the legal nature of the general legitimization of liner 
conferences. This deficiency prevents the application of Article 14 of the Pricing 
Law and Article 4 PRCPM to liner conferences. Nonetheless, the possibility that 
the rules prohibiting the abuse of a dominant position in Articles 6, 7 and 8 
PRCPM be applied to liner conferences must not be excluded, since a collective 
dominant position of liner conferences is generally accepted. However, this possi-
bility depends on various factors such as the determination of a dominant position 
in a certain liner shipping market and the interpretation of certain terms (i.e. exor-
bitant profits in Article 6 PRCPM, price dumping and rebate in Article 7 PRCPM, 
discrimination in Article 8 PRCPM) as well as their application to liner confer-
ences. 

Notwithstanding this possibility of application of rules on the abuse of a domi-
nant position, the applicability of the Pricing Law and the PRCPM as a whole 
cannot be supported due to the deficient general legitimization of liner confer-
ences. In practice, there is no administrative decision or court judgement which 
touches upon the issue of applicability of the Pricing Law and the PRCPM to liner 
conferences. Even in the later THC investigation, the MOC did not consider the 
application of the Pricing Law to conference agreements.243 

b. RIMT and IRRIMT 
The promotion and protection of competition constitutes the basic principle for the 
administration and regulation of international shipping services and auxiliary 
services.244 The main competition rules which are relevant to liner conferences are 

                                                           
243  More see below Chapter VI B. I. 5. 
244  Article 3 RIMT in conjunction with Article 2 IRRIMT: “The MOC and the relevant 

competent communications department of the people’s government in the province, 
autonomous region or municipality directly under the Central Government shall, in ac-
cordance with the provisions of the Maritime Transportation Regulations and these 
Rules administer the international maritime transportation business operations as well 
as the auxiliary business operations relating to international maritime transportation un-

 



140      Chapter IV: Exemption and Prohibition Provisions Concerning Liner Conferences 

laid down in Article 27 RIMT. Moreover, the procedural provisions in Article 35 
RIMT, which principally refer to liner conferences, could also result in substantive 
rules on competition, similar to the procedural provisions in Articles 55 and 56 
IRRIMT which provide legal criteria for the assessment of anti-competitive prac-
tices. 

aa. Prohibition of Rates Below Normal and Reasonable Ones 
Article 27(1) RIMT prohibits international shipping services to be offered at 
freight rates which are below normal and reasonable freight rates and thereby to 
prejudice fair competition.245 This provision does not only refer to international 
liner shipping services, but applies to international shipping services and 
NVOCCs in general. The legislative background was the ruinous competition in 
the international shipping market in the past.246 

As compared with cost as a benchmark, the Chinese legislator took a more 
pragmatic attitude and selected a relative flexible new criterion.247 The commodity 
supplied by shipping companies is the transport service. Compared with tangible 
commodities, there are many more factors beside cost affecting the constitution of 
freight rates. Therefore, it is unreasonable to use cost as the only criterion to 
evaluate competition through low pricing. In addition, the “normal and reasonable 
level” as assessment standard allows comparing freight rates of shipping compa-
nies from different countries.248 Further elements shall be taken into account:249 

1) the freight rate level of most of the undertakings within the same industry and 
of undertakings who have the same scale of business as the undertakings under 
investigation; 

2) the reason of the freight rate level fixed by the undertakings under investiga-
tion, including the composition of costs, the level of management and the level 
of profit and loss etc; and 

                                                           
der the principles of fairness, high efficiency and facilitation with the purpose of en-
couraging fair competition and preventing illegitimate competition.” 

245  Such a prohibition also applies to operators of auxiliary business operations relating to 
international maritime transportation, such as shipping agencies, ship managers, freight 
storage and warehousing operators, and operators of container station and yard services 
as well. These operators are required not to provide auxiliary services at an abnormal 
and unreasonable level of charges. See Article 38(1) IRRIMT. 

246  In recent years, because of the booming shipping market and the high freight rates, the 
concern about competition through low pricing has been greatly reduced. However, low 
pricing is always a means of competition in the shipping market, especially under fierce 
competition or during a downturn of the shipping market, for example, zero tariffs in 
the China-Japan route. On 1 May 1997 and 1 February 1999 the SSE respectively coor-
dinated tariffs on the two routes: from Shanghai to Europe and from Shanghai to Japan. 
For more details about tariff coordination by the SSE, see http://www.sse.net.cn/ 
yunjiaxietiao.asp. 

247  Yu/Zhou, Abuse of Market Dominant Position (2006), p. 50. 
248  Ibid. 
249  Article 55 IRRIMT. 
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3) whether (the pricing practices of freight rate aim at) attacking and repelling 
certain competitors 

As regards the application to liner conferences, only the prohibition of “fighting 
ships” could fall under Article 27(1) RIMT. In respect of its legislative back-
ground and the assessment criteria for “normal and reasonable level”, Article 
27(1) RIMT seems to try to stabilize the freight rate level and avoid ruinous price 
competition. In this sense, the stabilization function of liner conferences complies 
with Article 27(1) RIMT. 

bb. Prohibition of Illegal Rebates 
Article 27(2) RIMT provides for the prohibition of unlawful rebates which are not 
registered in the account book. This refers to illegal practices, such as infringe-
ment of laws on accounting and taxes, but not to rebate clauses of loyalty agree-
ments which are very common among liner conferences. Article 27(2) RIMT 
cannot apply to liner conferences. 

cc. Prohibition of Abuse of a Dominant Position 
Article 27(3) RIMT prohibits international shipping undertakings to abuse a 
dominant position to impose discriminatory prices or other restrictive terms on the 
other party to the transaction.250 In this sense the prohibition of abuse of a domi-
nant position provided for in Article 27(3) RIMT requires four cumulative condi-
tions. The first is the abuse of a dominant position. The RIMT does not prohibit a 
dominant position in general, but only its abuse. However, despite this simple 
substantive requirement, neither the RIMT nor the IRRIMT have further provi-
sions on the definition of a dominant position or of the abuse of a dominant posi-
tion, not to speak of a market definition, of market analysis or the necessary crite-
ria of assessment. The only possible reference to dominant position could be in the 
PRCPM, but the RIMT and the IRRIMT do not refer to it. 

The second condition is discriminating prices or other restrictive terms en-
forced in the transaction or transport services contracts. Although Article 27(3) 
RIMT especially refers to the abuse of a dominant position, the provisions are still 
rather vague and difficult to be enforced. The RIMT does not list certain types of 
behaviour which may constitute such abuse. However, it derives from the wording 
of Article 27(3) RIMT that abuse here is not limited to imposing discriminatory 
freight rates. Any other restrictive type of abuse is also taken into account pro-
vided that it is detrimental to the other party of the transaction. As regards the 
evaluation of any act detrimental to the other party of the transaction, the follow-
ing elements shall be considered: (1) obstacles to the free choice of carriers by the 

                                                           
250  Article 27(3) RIMT. Similarly, operators of auxiliary services relating to international 

maritime transportation are not allowed to abuse a dominant position to restrict the 
other party to the transaction to choose freely operators of auxiliary services, or to at-
tract the other party to the transaction by using the monopoly position in the relevant 
product market for the purpose of repelling other competition in the same market (Arti-
cle 38(3) IRRIMT).  The abuse of a dominant position in the auxiliary shipping service 
market will not be discussed in the thesis. 
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shippers; (2) obstacles to normal shipment of cargo; or (3) soliciting cargo by 
offering secret rebates not apparent from the books and seriously distorting com-
petition.251 

The third refers to the other party to the transaction which is the subject to be 
protected. Shippers constitute the main subjects to be protected by these rules. The 
competitors of international shipping undertakings which abuse their dominant 
position can not be protected according to Article 27(3) RIMT. The fourth condi-
tion refers to the effect of damage resulting from the abuse of a dominant position. 
It ensues from the wording that the abuse of a dominant position would not be 
determined if no damaging effect could be found.  

Just as the rules prohibiting the abuse of a dominant position in the PRCPM, 
Article 27(3) RIMT can apply to liner conferences, especially in respect of dis-
criminatory charges or surcharges and loyalty arrangements. There are, however, 
difficulties in the determination of a dominant position in a certain liner shipping 
market and in the determination of the related damages arise. In practice, Article 
27(3) RIMT has never been enforced against liner conferences, e.g. in the later 
THC investigation, the MOC did not mention Article 27 RIMT at all.252 

dd. Specific Rules Relating to Liner Shipping Services 
Next to the prohibitions discussed above, some special prohibitions apply to liner 
shipping services by analogy. They are not stated in substantive rules, but in the 
procedural rules in Article 35 RIMT. Article 35(1) RIMT refers to agreements 
concluded between or among international liner undertakings, including liner 
conference agreements, operational agreements and rate discussion agreements in 
which Chinese ports are involved. If such agreements are likely to be detrimental 
to fair competition, the competition investigation under Chapter V of the RIMT 
could be initiated by request or by a decision of the authority. A similar provision 
in Article 35(2) RIMT refers to all kinds of consortia created by international liner 
shipping undertakings through agreements and handling more than 30% of the 
total shipping volume for one consecutive year on one particular shipping line to 
and from one or more Chinese ports.  

However, the wording of the above-mentioned “possibility of detriment to fair 
competition” is relatively general and vague. Article 35(1) RIMT only mentions 
liner conference agreements, but does not provide any further assessment criteria. 
It seems that Article 35(2) RIMT tries to determine some quantitative criteria 
through a market analysis. However, this provision is restricted to all kinds of 
consortia, and the term “consortium” is neither defined nor used as a standard 
legal term in Chinese maritime legislation. The only reference to assessment crite-
ria on ‘detriment to fair competition’ is found in Article 56 IRRIMT which men-
tions three elements for assessment: 

1) obstruction of free choice of carriers by shippers; 
2) obstruction of normal shipment of cargo; and 
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3) secret rebates not registered in the accounts, serving to solicit cargo and dis-
torting the competition in the market. 

Of the three supplementary elements, only the first one is probably applicable to 
liner conferences. However, the “obstruction of free choice of carriers by ship-
pers” affects only a small anti-competitive aspect of liner conferences but not the 
fundamental ones. Without other fundamental competition rules, especially on 
prohibition of agreements, association and concerted practices with the aim or 
effect of limiting competition, this element could hardly give rise to any effective 
enforcement by the authorities.  

c. MOC-Notice 2007  
The general legitimization of liner conferences relates to the MOC-Notice 2007. 
The MOC-Notice 2007 provides for two substantive provisions regulating liner 
conference agreements. 

The first is Article 3 of the MOC-Notice 2007 which requires effective consul-
tation between liner conferences and shippers as well as their representative or-
ganisation: 

“Liner conferences and organisation of freight rates discussion agreements shall es-
tablish effective consultation mechanisms with shippers or shippers’ associations 
within Chinese territory, so as to have extensive and effective consultation on issues 
such as the adjustment of items of charges, the adjustment of freight rates, the ad-
justment of surcharges and other related issues. Upon a request for consultation from 
one side, the recipient shall send a representative for consultation in a timely manner 
and without undue delay. All relevant parties shall respect and carefully consider 
each other’s suggestions and concerns and try to reach consensus.” 

This requirement of consultation can be traced back to the THC investigation 
carried out by the MOC from 2002 to 2006.253 There is no official explanation as 
to why the consultation requirement only applies to the adjustment of charges, 
freight rates and surcharges by liner conferences. Moreover, although Article 3 
states that consultation must not be delayed, no sanction or penalty is provided to 
enforce this rule. The conclusion of an agreement by such consultation is also not 
required. An assessment of the question whether the ‘related parties have re-
spected and carefully considered each other’s suggestions and concerns’ would 
perhaps fall under the competence of the responsible authority in a competition 
investigation. However, in this respect, neither the RIMT nor the IRRIMT provide 
a legal basis according to which the activities of liner conferences in consultation 
procedures shall be taken into account by the investigation authorities when carry-
ing out a competition investigation. 
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The second additional substantive provision in the MOC-Notice 2007 is the 
new requirement for liner conference agreements that the filed documents are not 
binding.254 Article 4(2) No. 1 of the MOC-Notice 2007 demands that: 

“In the relevant agreements, minutes and decisions of the meetings and other related 
documents, it should be indicated that relevant decisions are not binding on the 
members of liner conferences and freight rates discussion agreements; the members 
have the right to decide independently. Representatives of the members shall sign 
such agreements or the meeting minutes for confirmation.” 

This non-binding requirement fundamentally conflicts with the basic conditions of 
liner conferences and it is incompatible with China’s ratification of the UNCTAD 
Liner Code. This does not clarify the above-mentioned general legitimization of 
liner conferences in China, but leads to further contradictions. 

One of the essential aspects of liner conferences defined in the UNCTAD Liner 
Code is the existence of common or unified freight rates. If a statement of the 
members of a liner conference is legally required that the conference agreement is 
not binding, the essential requirement of common or unified freight rates would 
not be met. The definition of liner conference agreements in Article 3(14) 
IRRIMT would be meaningless. Furthermore, it could be argued that all other 
provisions relating to liner conferences in the RIMT and the IRRIMT would make 
no sense. The MOC as the law-maker of the MOC-Notice 2007 has not explained 
this requirement of a statement that agreements are not binding. It can only be 
speculated that the MOC in hard negotiations with liner conferences involved in 
the THC case could not find sufficient competition rules on liner conferences and 
could not reach any effective enforcement of existing provisions. Finally, the 
MOC had this idea to require a statement with members’ signature for conforma-
tion that agreements are not binding. However, this effort of the MOC not only 
gives rise to a fundamental contradiction among the existing rules, but also dem-
onstrates that the deciding authority for maritime regulation lacks the fundamental 
understanding of the legal nature of liner conferences. 

C. Conclusion 

In respect of the anti-competitive nature of liner conferences, it is an essential 
question whether an antitrust exemption or a legal exception has been authorized 
for liner conferences in order to grant legality to their operations to a certain ex-
tent. Under the EC general competition rules, liner conferences principally consti-
tute an infringement of Article 81(1) EC. Notwithstanding the question of com-
patibility between the adoption of Regulation 4056/86 and Article 81(3) EC, liner 
conferences enjoy the antitrust exemption which Regulation 4056/86 explicitly 
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provides for. In contrast, the legal status of liner conferences in Chinese law is not 
very clear. The legality of liner conferences is established by the formal filing 
requirements without any substantive examination as to competition. This could 
be considered a general legitimization; however, its legal nature is unclear. 

Furthermore, an antitrust exemption of liner conferences cannot exist without 
any conditions or restrictions in respect of the fundamental anti-competitive char-
acteristic of liner conferences. Under the EC regime, this primarily refers to the 
conditions under Article 4 and the obligations under Article 5 of Regulation 
4056/86. Owing to lack of such conditions in the Chinese regime, the legal nature 
of the general legitmization of liner conferences cannot be clarified and impedes 
the application of competition rules both in the general sense and in maritime 
regulation to liner conferences. 



Chapter V: Regulatory Procedure 

A. Procedural Rules in the EU: Reform and Application 

An analysis of procedural rules of Regulation 4056/86 has to proceed under the 
consideration of the so-called “modernisation of Community procedural rules”: 
from the previous Regulation 17 to the new Regulation 1/2003. 

I. Regulation 4056/86 in Relation to Regulation 17 

Section II of Regulation 4056/86 lays down the procedural provisions pursuant to 
which the Commission could make decisions and impose penalties to ensure com-
pliance with the prohibitions under Articles 81(1) and 82 EC, as well as the condi-
tions governing the application of Article 81(3) EC.1 The procedural provisions of 
Regulation 4056/86, especially Articles 13 to 26, are similar to the provisions of 
Regulation 17 (mainly Articles 8 to 24).2 Also in respect of case law and adminis-
trative practice, it could be said that the general rules under Regulation 17 and its 
implementing provisions, with certain exceptions, were applicable to maritime 
transport procedures.3 However, Regulation 4056/86 contains many procedural 
provisions with specific characteristics, most of which derive from Regulation 
1017/68, which, although applicable to inland transport operations, takes into 
account certain distinctive features of all transport operations and prepares the 
ground for Regulation 4056/86.4 One of the significant differences5 between the 
procedure applying in the maritime transport sector and the general proceedings 
under Regulation 17 is the simplified notification laid down in Regulation 
4056/86, which will be looked into in comparison with the adoption of the new 
Community procedural rules: Regulation 1/2003. 

                                                           
1  See the 16th Recital of Regulation 4056/86. 
2  Rabe/Schütte, Die erste Verordnung des Rates zur Anwendung des EWG-Kartellrechts 

(Articles 85 und 86 EWGV) auf den Seeverkehr (1988), p. 705. 
3  Ortiz Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 177 ff. 
4  See the 17th Recital of Regulation 4056/86. 
5  As to the differences in the procedural provisions in Regulation 4056/86 from the gen-

eral provisions in Regulation 17, see Ortiz Blanco/Van Houtte, EC Competition Law in 
the Transport Sector (1996), p. 211 ff.; Ortiz Blanco, Shipping Conferences under EC 
Antitrust Law (2007), p. 177 ff.  
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II. Regulation 4056/86 in Relation to Regulation 1/2003 

1. Regulation 1/2003: Modernization of Community Procedural Rules 
a. The Need for Reform: From Regulation 17 to Regulation 1/2003 
Regulation 17 was adopted and came into force in 1962 and has been in force for 
more than 40 years without significant modification.6 Regulation 17 had two main 
pillars: the notification procedure and the infringement procedure.7 The former 
aims at either a declaration of negative clearance that an agreement does not in-
fringe Article 81(1) EC, or an exemption decision under Article 81(3) EC; the 
latter is procedure for investigating and sanctioning violations of Community 
competition rules such as cartels and abuses of a dominant position. Regulation 17 
was based on the prior notification which was implemented through a system of 
prohibition with reservation of exemption by approval, according to which all 
agreements potentially falling within Article 81(1) EC must be notified to the 
Commission for assessment if they are to benefit from a negative clearance or an 
exemption according to Article 81(3) EC. The direct application of Articles 81(1) 
and 82 EC is the basic principle also confirmed in Regulation 17, which means 
that not only the Commission but also national courts and authorities could apply 
Articles 81(1) and 82 EC under the old system of Regulation 17.8 However, the 
power to apply Article 81(3) EC was granted exclusively to the Commission, 
which led to a centralized system of conferring exemptions.9 

This centralized notification system established by Regulation 17 allowed the 
Commission to enjoy a de facto and a de iure enforcement monopoly,10 while the 
role of national legal systems and courts was more or less marginalized.11 Al-
though, at the time when Regulation 17 was enacted, centralization was a con-
scious choice with a view to constructing a European competition law enforce-
ment system,12 this system could not cope with the contemporary enlargement of 
                                                           
6  Regulation 17 was last amended by Council Regulation 1216/1999 of 10 June 1999 

(O.J. 1999 L 148/5). 
7  Montag/Rosenfeld, A Solution to the Problem? Regulation 1/2003 and the Moderniza-

tion of Competition Procedure (2003), p. 108. 
8  Ibid., p. 108, particularly Fn. 3 w.f.r. See also Müller, The New Council Regulation 

(EC) No. 1/2003 on the Implementation of the Rules on Competition (2004), p. 723. 
9  According to Article 9(1) of Regulation 17, the Commission shall, though subject to 

review of its Decisions by the ECJ, have sole power to declare Article 81(1) EC inap-
plicable pursuant to Article 81(3) EC. Accordingly, national courts and competition au-
thorities could not grant exemption under Article 81(3) EC. 

10  Komninos, Public and Private Antitrust Enforcement in Europe (2006), p. 5. Cf. also 
Müller, The New Council Regulation (EC) No. 1/2003 on the Implementation of the 
Rules on Competition (2004), p. 723; Montag/Rosenfeld, A Solution to the Problem? 
Regulation 1/2003 and the Modernization of Competition Procedure (2003), p. 108 ff. 

11  Weitbrecht, Das neue EG-Kartellverfahrensrecht (2003), p. 69. 
12  Komninos, Public and Private Antitrust Enforcement in Europe (2006), p. 6; Müller, 

The New Council Regudlation (EC) No. 1/2003 on the Implementation of the Rules on 
Competition (2004), p. 723; Komninos, Modernisation and Decentralisation (2007), p. 
629. 
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the EU and the integration of the internal market any more.13 Furthermore, this 
centralized system led to a low level of private enforcement of competition rules 
and complicated a concerted use of national proceedings and investigations by the 
Commission.14 In addition, the centralized notification system caused an adminis-
trative burden which, on the side of the Commission, protracted the process of 
investigation and decision. It was to the detriment of effective antitrust regula-
tion,15 and led, on the side of undertakings, to lengthy delays before obtaining a 
negative clearance or exemption decision and the lack of legal certainty. The latter 
referred especially to the practice of issuing “comfort letters”.16 In conclusion, 
under the previous notification system in Regulation 17 the Commission has been 
unable to cope satisfactorily with the volume of notifications and to carry out the 
ex ante regulation of competition effectively. 

In response to the numerous calls for reform,17 the Commission initiated the re-
form process by adopting a “White Paper”18 in April 1999, in which the Commis-
sion emphasized two major deficiencies of the system under Regulation 17.19 
First, this system could no longer ensure the effective protection of competition, 
and the Commission’s monopoly on the application of Article 81(3) EC was a 
significant obstacle to the effective application of the rules by national competi-
tion authorities and courts.20 The Commission had to admit that it could not alone 
bear the responsibility for enforcing Community competition rules throughout the 
Community and that the notification system no longer constituted an effective tool 
for the protection and prevented the Commission’s resources from being used for 
detection and punishment of serious infringements.21 Secondly, the centralized 

                                                           
13  See the 1st Recital of Regulation 1/2003. Cf. White Paper on Modernisation of the rules 

implementing Articles 85 and 86 of the EC Treaty, Commission Programme No. 
99/027 of 28 April 1999, O.J. 1999 C 132/1. See also Schaub/Dohms, Das Weißbuch 
der Europäischen Kommission über die Modernisierung der Vorschriften zur Anwen-
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14  Komninos, Public and Private Antitrust Enforcement in Europe (2006), p. 6; Mon-
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Competition Procedure (2003), p. 109. 

15  Basedow, in: Immenga/Mestmäcker, EG-Wettbewerbsrecht Kommentar (2007), Ver-
kehr; A., p. 1484, Rn. 5. 

16  For more details, see Montag/Rosenfeld, A Solution to the Problem? Regulation 1/2003 
and the Modernization of Competition Procedure (2003), p. 109. 

17  Ibid., p. 110. 
18  White Paper on Modernisation of the rules implementing Articles 85 and 86 of the EC 

Treaty, Commission Programme No. 99/027 of 28 April 1999, O.J. 1999 C 132/1. 
19  Cf. Lenaerts, Modernisation of the Application and Enforcement of European Competi-

tion Law (2002), p. 13 ff. 
20  Para. 11 of the White Paper on Modernisation of the rules implementing Articles 85 

and 86 of the EC Treaty. 
21  Para. 20 of the White Paper on Modernisation of the rules implementing Articles 85 

and 86 of the EC Treaty. 
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notification system under Regulation 17 imposed an excessive burden on industry 
by increasing compliance costs and preventing companies from enforcing their 
agreements without notifying them to the Commission even if they fulfilled the 
conditions of Article 81(3) EC, which was a disadvantage particularly for small 
and medium-sized enterprises in comparison with larger firms.22 

In response to the comments on the “White Paper”,23 the Commission released 
a proposal for a new Regulation on 27 September 2000,24 which culminated in the 
new Council Regulation 1/2003.25 That is a fundamental reform of the enforce-
ment rules concerning anti-competitive agreements and abuse of a dominant posi-
tion as prohibited by Articles 81 and 82 EC.26 The new enforcement system under 
Regulation 1/2003 is designed to ensure more effective enforcement of Commu-
                                                           
22  Para. 29 of the White Paper on Modernisation of the rules implementing Articles 85 

and 86 of the EC Treaty. 
23  All Member States have contributed comments on the “White Paper” to the Commis-

sion. Over one hundred interested third parties were involved. As to opinions in the lit-
erature on the “White Paper”, see Müller, The New Council Regulation (EC) No. 
1/2003 on the Implementation of the Rules on Competition (2004), p. 724 Fn. 12 w.f.r. 

24  Proposal for a Council Regulation on the implementation of the rules on competition 
laid down in Articles 81 and 82 of the EC Treaty and amending Regulations (EEC) No. 
1017/68, (EEC) No. 2988/74, (EEC) No. 4056/86 and (EEC) No. 3975/87, COM 
(2000) 582 final of 27 September 2000, O.J. 2000 C 365 E/284.  

25  Regulation 1/2003 replaced Regulation 17, applies from 1 May 2004 and is comple-
mented by a package of regulations and notices. The so-called “Modernisation Pack-
age” includes: 
− Commission Regulation (EC) No. 773/2004 of 7 April 2004 relating to the conduct 

of proceedings by the Commission pursuant to Articles 81 and 82 of the EC Treaty, 
O.J. 2004 L 123/18; 

− Commission Notice on cooperation within the Network of Competition Authori-
ties, 2004/C 101/03, O.J. 2004 C 101/43; 

− Commission Notice on the co-operation between the European Commission and 
the courts of the EU Member States in the application of Articles 81 and 82 EC, 
2004/C 101/04, O.J. 2004 C 101/54; 

− Commission Notice on the handling of complaints by the European Commission 
under Articles 81 and 83 of the EC Treaty, 2004/C 101/05, O.J. 2004 C 101/65; 

− Commission Notice on informal guidance relating to novel questions concerning 
Articles 81 and 82 of the EC Treaty that arise in individual cases (guidance letters), 
2004/C 101/06, O.J. 2004 C 101/78; 

− Commission Notice – Guidelines on the effect on trade concept contained in Arti-
cles 81 and 82 of the EC Treaty, 2004/C 101/07, O.J. 2004 C 101/81; 

− Commission Notice – Guidelines on the application of Article 81(3) of the EC 
Treaty, 2004/C 101/08, O.J. 2004 C 101/97. 

26  Regulation 1/2003 applies to the application of Articles 81 and 82 EC, does not concern 
the merger control. For the latter the Community procedural rules were modernized 
through the adoption of Regulation 139/2004 (O.J. 2004 L 24/1) which replaced the 
previous Regulation 4064/89 (O.J. 1989 L 395/1). See also Weitbrecht, Das neue EG-
Kartellverfahrensrecht (2003), p. 69; cf. Montag/Rosenfeld, A Solution to the Problem? 
Regulation 1/2003 and the Modernization of Competition Procedure (2003), p. 108. 
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nity competition rules in the interest of consumers and businesses, while easing 
the administrative burden not only on the side of undertakings but also especially 
on the side of the Commission. Via decentralized application of Community com-
petition rules and by strengthening a posterior control, Regulation 1/2003 will 
alleviate the Commission’s workload and increase the part played by national 
authorities and courts in implementing competition law while guaranteeing its 
uniform application. 

b. Main Features of Regulation 1/2003 
Regulation 1/2003 replaced the previous notification system under Regulation 17 
with a legal exception system (Article 1). Regulation 1/2003 introduces a decen-
tralized enforcement regime which expands the competence of direct application 
of Community competition rules to national competition authorities (NCAs) and 
courts, on the one hand (Articles 4 to 6), and enhances the Commission’s power in 
investigation and deciding penalties on the other (Chapters III, V and VI). In order 
to ensure a uniform application of Community competition rules under the decen-
tralized regime, rules are given to govern the relation between Articles 81 and 82 
EC and national competition laws (Article 3), burden of proof (Article 2), conflicts 
(Article 16) with provisions on cooperation between NCAs and courts and the 
Commission (Articles 11 to 15). Following is an overview of the main features 
and changes brought about by Regulation 1/2003. A more detailed analysis on 
Community procedural rules in relation to Regulation 4056/86 will be given in the 
next sections. 

aa. Legal Exception Instead of Notification 
As shown above, under the previous Regulation 17, Article 81(3) EC was not 
directly applicable since its application depended on the prior notification. The 
most important change brought about by Regulation 1/2003 is the replacement of 
the prior notification system by the direct applicability of Article 81(3) EC, i.e. the 
system of legal exception. Under this system, agreements, decisions and concerted 
practices covered by Article 81(1) EC which do not satisfy the conditions of Arti-
cle 81(3) EC shall be prohibited, no prior decision to that effect being required. 
All agreements, decisions and concerted practices that fall under Article 81(1) EC 
which satisfy the conditions of Article 81(3) EC shall not be prohibited, no prior 
decision to that effect being required. With reference to Articles 4 to 6 of Regula-
tion 1/2003, the concept of direct applicability means that, besides the Commis-
sion, competition authorities and courts of the Member States are empowered to 
apply Article 81(3) EC. 

From the day the White Paper was published, intense legal debate has arisen in 
respect of the legality of changing the previous notification system without 
amending the EC Treaty as well as to potential systematic deficiencies such as a 
possible violation of legal certainty enjoyed by undertakings.27 The legality dis-

                                                           
27  For the legality discussion, see Weitbrecht, Das neue EG-Kartellverfahrensrecht (2003), 

p. 70 w.f.r. See also Montag/Rosenfeld, A Solution to the Problem? Regulation 1/2003 
and the Modernization of Competition Procedure (2003), p. 112 Fn. 18 w.f.r. As to the 
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cussions might have come to a halt28 when the Commission finally adopted Regu-
lation 1/2003 with emphasis on effective supervision and the simplification of 
administration to the greatest possible extent.29 The Commission explained that 
the centralized notification system under Regulation 17 hampered the application 
of Community competition rules by the national courts and competition authori-
ties, prevented the Commission from concentrating its resources on curbing the 
most serious infringements, and also imposed considerable costs on undertak-
ings.30 Based on this finding, the Commission came to the conclusion of ending 
the previous notification system. It stated: 

“The present system should therefore be replaced by a directly applicable exception 
system in which the competition authorities and courts of the Member States have the 
power to apply not only Article 81(1) and Article 82 of the EC Treaty, which have 
direct applicability by virtue of the case-law of the Court of Justice of the European 
Communities, but also Article 81(3) of the EC Treaty.”31 

bb. Decentralized Enforcement Regime  
The abolition of the centralized notification system and the ending of the exemp-
tion monopoly of the Commission led to a decentralized enforcement regime un-
der Regulation 1/2003. While the power of the Commission to directly apply Arti-
cles 81 and 82 EC is confirmed in Article 4 of Regulation 1/2003, Article 5 
explicitly provides that NCAs shall have the power to apply Articles 81 and 82 EC 
in individual cases and may make decisions on their own initiative or on a com-
plaint.32 Regarding national courts, the Commission admitted the essential impor-
tance of national courts for the application of Community competition rules and 
emphasized their function in deciding disputes between private individuals and 
protecting the subjective rights under Community law. Accordingly, national 
courts shall also have the power to apply Articles 81 and 82 EC.33 

Regarding the initiation of proceedings, Regulation 1/2003 refers to the princi-
ple of uniform and consistent application of Community competition rules. There-
fore, it is an essential rule that NCAs automatically lose their competence if the 
Commission initiates its own proceedings. Where a national competition authority 
is already acting on a case and the Commission intends to initiate proceedings, it 
should endeavour to do so as soon as possible. However, the Commission should 
consult the national authority concerned before it initiates a proceeding.34 

                                                           
violation of legal certain of undertakings, see Müller, The New Council Regulation 
(EC) No. 1/2003 on the Implementation of the Rules on Competition (2004), p. 729 ff. 

28  Montag/Rosenfeld, A Solution to the Problem? Regulation 1/2003 and the Moderniza-
tion of Competition Procedure (2003), p. 113. 

29  See the 2nd Recital of Regulation 1/2003. 
30  See the 3rd Recital of Regulation 1/2003. 
31  See the 14th Recital of Regulation 1/2003. 
32  Article 5 of Regulation 1/2003. 
33  Article 6 of Regulation 1/2003. 
34  See the 14th Recital of Regulation 1/2003. Article 11(6) of Regulation 1/2003 requires: 

“The initiation by the European Commission of proceedings for the adoption of a deci-
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cc. Burden of Proof 
A new feature introduced by Regulation 1/2003 is the explicit establishment of 
rules for the burden of proof in competition proceedings. Rules concerning burden 
of proof were not stated in Regulation 17, but developed and established in Com-
munity case law.35 Under the previous notification system, in cases of infringe-
ment of Article 81(1) EC the Commission bore the burden of proof.36 If an in-
fringement was declared by the Commission, the burden of proof shifted to the 
undertaking claiming the benefit of an exemption under Article 81(3) EC.37 In 
civil proceedings in national courts the burden of proof was borne by the party 
alleging an infringement of Article 81(1) EC. In turn, the defendant had to demon-
strate either that it held or had applied for an individual exemption under Article 
81(3) EC or that the agreement satisfies the requirements of a block exemption.38 

Regulation 1/2003 recognized these rules developed in Community case law. In 
order to ensure an effective enforcement of Community competition rules and to 
respect the fundamental right of defence, Regulation 1/2003 explicitly establishes 
the rules for burden of proof.39 According to Article 2 of Regulation 1/2003, the 
burden of proof falls on the party or the authority alleging the infringement.40 The 
undertakings concerned bear the burden to demonstrate that the conditions for 
applying their defence are met.41 In addition, it should be noted that the rules for 
burden of proof in Article 2 of Regulation 1/2003 affect neither national rules on 
the standard of proof nor obligations of NCAs and courts to ascertain the relevant 

                                                           
sion under Chapter III shall relieve the competition authorities of the Member States of 
their competence to apply Articles 81 and 82 of the EC Treaty. If a competition author-
ity of a Member State is already acting on a case, the European Commission shall only 
initiate proceedings after consulting with that national competition authority.” 

35  See e.g. CFI 9 July 1992, case T-66/89 (Publishers’ Association v. Commission), 
[1992] E.C.R. II-1995, para. 69; Commission Decision 92/427/EEC of 27 July 1992 
(Quantel International- Continuum/Quantel SA), O.J. 1992 L 235/9. 

36  See e.g. ECJ 28 March 1984, joined case 29/83 and 30/83 (Compagnie Royale Asturi-
enne des Mines SA and Rheinzink GmbH v. Commission), [1984] E.C.R. 1679, paras. 
19–20; ECJ 8 July 1999, case C-199/92 P (Hüls AG v. Commission), [1999] E.C.R. 
4287, para. 152. See also Montag/Rosenfeld, A Solution to the Problem? Regulation 
1/2003 and the Modernization of Competition Procedure (2003), p. 118. 

37  ECJ 17 January 1984, joined cases 43/82 and 63/82 (Vereniging ter Bevordering van 
het Vlaamse Boekwezen (VBVB), and Vereniging ter Bevordering van de Belangen des 
Boekhandels (VBBB) v. Commission), [1984] E.C.R. 19, para. 52; ECJ 11 July 1985, 
case 42/84 (Remia BV and Others v. Commission), [1985] E.C.R. 2545, para. 45; CFI 
21 February 1995, case T-29/92 (Vereniging van Samenwerkende Prijsregelende Or-
ganisaties in de Bouwnijverheid (SPO) and Others v. Commission), [1995] E.C.R. II-
289, para. 262; CFI 8 June 1995, case T-9/93 (Schöller Lebensmittel GmbH & Co. KG 
v. Commission), [1995] E.C.R. II-1611, para. 141. 

38  Montag/Rosenfeld, A Solution to the Problem? Regulation 1/2003 and the Moderniza-
tion of Competition Procedure (2003), p. 118. 

39  See the 5th Recital of Regulation 1/2003. 
40  The first sentence of Article 2 of Regulation 1/2003. 
41  The second sentence of Article 2 of Regulation 1/2003. 
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facts of a case, provided that such rules and obligations are compatible with the 
general principles of Community law.42 

dd. Relation between Articles 81 and 82 EC and National Competition Laws 
Another feature of Regulation 1/2003 is the parallel application of Community 
competition rules and national competition law. In this respect, Article 81 EC has 
priority over national competition laws,43 while Article 82 EC does not enjoy this 
priority.44 Article 3(2) sentence 2 of Regulation 1/2003 does not stipulate that 
Article 82 EC applies as a maximum standard. Therefore, stricter national compe-
tition rules remain possible and the conduct that would not amount to an abuse 
under Article 82 EC can be prohibited under national competition law.45 In addi-
tion, Article 3(3) of Regulation 1/2003 provides that Article 3(1) and (2) of Regu-
lation 1/2003, without prejudice to general principles and other provisions of 
Community law, do not preclude the application of provisions of national law that 
predominantly pursue an objective different from that pursued by Articles 81 and 
82 EC.46 The aim of the parallel application of Community and national competi-
tion law mandated in Article 3 of Regulation 1/2003 is “to ensure the effective 
enforcement of the Community competition rules and the proper functioning of 
the cooperation mechanisms contained in this Regulation” and “to create a level 
playing field” for agreements within the internal market.47 

Two fundamental principles should be followed in respect of this parallel appli-
cation regime. The first is the principle of primacy of Community competition 
rules and its effectiveness (effet utile);48 the second is the principle of “effect on 
trade between Member States”.49 In this way, Article 3 of Regulation 1/2003 em-
phasizes harmonization of national competition laws with Community competition 
rules. Harmonization is further consolidated through Article 3(2) of Regulation 
1/2003,50 which provides that the application of national competition law may not 
lead to the prohibition of agreements, decisions by associations of undertakings or 
concerted practices which may affect trade between Member States but which do 

                                                           
42  See the 5th Recital of Regulation 1/2003. For a detailed survey of practical implication 

of Article 2 of Regulation 1/2003, see Montag/Rosenfeld, A Solution to the Problem? 
Regulation 1/2003 and the Modernization of Competition Procedure (2003), p. 119 ff. 

43  See Article 3(1) sentence 1 and Article 3(2) sentence 1 of Regulation 1/2003. For more 
details see Basedow, The Modernization of European Competition Law (2007), p. 430 
f.; Böge/Bardong, in: Hirsch/Montag/Säcker, Competition Law (2008), Part 4, p. 1558, 
Rn. 4-3-068. 

44  Oelke, Das europäische Wettbewerbsnetz (2006), p. 142. 
45  For more details see Böge/Bardong, in: Hirsch/Montag/Säcker, Competition Law 

(2008), Part 4, p. 1566, Rn. 4-3-097 ff. 
46  Cf. the 9th Recital of Regulation 1/2003. 
47  See the 8th Recital of Regulation 1/2003. 
48  Müller, The New Council Regulation (EC) No. 1/2003 on the Implementation of the 

Rules on Competition (2004), p. 731 Fn. 35. 
49  Montag/Rosenfeld, A Solution to the Problem? Regulation 1/2003 and the Moderniza-

tion of Competition Procedure (2003), p. 123. 
50  Ibid., p. 125. 
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not restrict competition within the meaning of Article 81(1) EC, or which fulfil the 
conditions of Article 81(3) EC or which are covered by a Regulation for the appli-
cation of Article 81(3) EC. The provisions of Article 3(2) of Regulation 1/2003 
leave no room for the independent application of national law in cases where 
Community competition rules apply. Therefore, the need to determine whether a 
particular agreement has an effect on trade between Member States would not be 
pivotal any more.51 

ee. Cooperation of National Courts, NCAs and the Commission 
The uniform application of Community competition rules under the decentralized 
enforcement system means an efficient and consistent enforcement carried out in a 
system of parallel powers,52 in other words, by a multitude of national courts and 
NCAs in addition to the Commission. This requires cooperation between the 
Commission, the national courts and the NCAs, which is also an important feature 
of Regulation 1/2003.53 

In order to guarantee efficient cooperation between such parallel powers, Chap-
ter IV of Regulation 1/2003 provides for cooperation between the Commission 
and NCAs as well as national courts, on the one hand, and for cooperation be-
tween NCAs among each other on the other. Accordingly, material and procedural 
instruments were established as an operative structure for multiple cooperation of 
Community authorities including instruments such as a network of public authori-
ties (Article 11), information exchange (Article 12), suspension or termination of 
proceedings (Article 13), an advisory committee (Article 14) and an exchange of 
information, questions and observations between the Commission and national 
courts (Article 15).  

2. Self-Regulation in Regulation 4056/86: From Notification in  
    Regulation 17 to Legal Exception in Regulation 1/2003 
Although the modernization of Community procedural rules through Regulation 
1/2003 is far-reaching and comprehensive, it did not substantially change proce-
dural rules under Regulation 4056/86,54 in particular the notification system. 

Regulation 4056/86 reflected most of the procedural provisions of Regulation 
17. Differences result from the characteristics of maritime transport services as 
one type of transport industry. The procedural provisions of Regulation 1017/68 
which apply to inland transport services take account of certain general features of 
transport services and determine principles later copied by specific regulations for 
other transport sectors, such as Regulation 4056/86. One of these principles is self-

                                                           
51  Ibid., p. 125 ff. 
52  See the 22nd Recital of Regulation 1/2003. 
53  For a detailed survey of the cooperation of national courts, NCAs and the Commission, 

see Korah, An Introductory Guide to EC Competition Law and Practice (2007), p. 241 
ff. 

54  Basedow, in: Immenga/Mestmäcker, EG-Wettbewerbsrecht Kommentar (2007), Ver-
kehr; A., p. 1484, Rn. 5. 
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regulation.55 Regulation 1017/68 states that “it is for the undertakings themselves, 
in the first instance, to judge whether the predominant effects of their agreements, 
decisions or concerted practices are the restriction of competition or the economic 
benefits acceptable as justification for such restriction and to decide accordingly, 
on their own responsibility, as to the illegality or legality of such agreements, 
decisions or concerted practices”. 56  Regulation 4056/86 followed Regulation 
1017/68 and points out that “it is primarily the responsibility of undertakings to 
see to it that their agreements, decisions and concerted practices conform to the 
rules on competition, and consequently their notification to the Commission need 
not be made compulsory”.57 But Regulation 17 sticks to the view that it is “neces-
sary to make it obligatory, as a general principle, for undertakings which seek 
application of Article 81(3) EC to notify to the Commission their agreements, 
decisions and concerted practices”.58 Under the transport regulations, e.g. Regula-
tion 4056/86, no matter how restrictive the agreements, decisions or practices 
might be, they do not need to be notified to the Commission and can be concluded 
or operated without being declared. Undertakings run the risk, however, that their 
agreements may be declared retroactively void. It is their own responsibility to 
evaluate this risk. 

The principle of self-regulation is further reflected in the circumstance that the 
inland and maritime transport regulations do not contain provisions on individual 
negative clearance like those in Article 2 of Regulation 17, 59 although the trans-
port sector is characterized by the widespread application of block exemptions 
which cover most of the traditional practices leading to competition restrictions.60 
However, it is possible for transport undertakings to notify their restrictive agree-
ments if they want to enjoy legal certainty, i.e. when in certain circumstances 
undertakings may wish to apply to the Commission for confirmation that their 
agreements, decisions and concerted practices are in compliance with the provi-
sions in force.61 

Non-mandatory notification in transport regulations, i.e. Regulation 4056/86, 
marks a fundamental difference between those regulations and the notification 
system in Regulation 17. Non-mandatory notification corresponds to self-
assessment as a functional element of self-regulation in transport sectors in which 
general block exemptions and ex post antitrust regulation as well as infringement 
                                                           
55  See above Chapter I A. I. 1. See also Basedow, in: Immenga/Mestmäcker, EG-

Wettbewerbsrecht Kommentar (2007), Verkehr; A., p. 1484, Rn. 5; Ortiz Blanco, Ship-
ping Conferences under EC Antitrust Law (2007), p. 45 ff. 

56  See the 14th Recital of Regulation 1017/68. 
57  See the 18th Recital of Regulation 4056/86. 
58  See the 3rd Recital of Regulation 17. Cf. Basedow, in: Immenga/Mestmäcker, EG-

Wettbewerbsrecht Kommentar (2007), Verkehr; A., p. 1484, Rn. 5; Kreis, Verkehr, in: 
Loewenheim /Meessen/Riesenkampff, Kartellrecht (2005), Band 1, § 7 Rn. 8 f. 

59  Basedow, in: Immenga/Mestmäcker, EG-Wettbewerbsrecht Kommentar (2007), Ver-
kehr; A., p. 1484, Rn. 5. 

60  For more details about historical legislative background, see Ortiz Blanco/Van Houtte, 
EC Competition Law in the Transport Sector (1996), p. 212. 

61  See the 17th Recital of Regulation 4056/86. 
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procedures were combined. This procedural system, though based on the “sector-
specific characteristics” of maritime transport services,62 could in practice avoid 
the negative results of mandatory notification under Regulation 17 which con-
fronted the Commission with the information difficulties and a heavy workload 
and prevented the Commission from concentrating its resources on curbing the 
most serious infringements.63 

To a certain extent, the traditional system of self-regulation in Regulation 
4056/86 is generally rather in compliance than in conflict with Regulation 1/2003. 
Under Regulation 1/2003, Member States and undertakings should take more 
responsibility for enforcement. Under the directly applicable exception system in 
Regulation 1/2003, undertakings are freed from the obligation to notify. Regula-
tion 1/2003 requires undertakings to evaluate themselves the compatibility of their 
restrictive practices with Article 81(3) EC, in the light of the legislation in force 
and of case law. This will certainly lighten the administrative burden and require 
more responsibility from the undertakings. The Commission is of the opinion that 
undertakings are generally well placed to evaluate the legality of their actions in 
such a way as to enable them to take an informed decision on whether to go ahead 
with an agreement or practice and in what form.64 This legislative view of Regula-
tion 1/2003 complies with that of Regulation 4056/86 as explained above.65 There-
fore, it is correct to argue that the non-mandatory notification system in Regula-
tion 4056/86 converges with the legal exception system in Regulation 1/2003. 

III. System of Legal Exception and Monitoring Procedure  
      in Regulation 4056/86 

To ensure the efficiency of the new legal exception system and the respect of 
Community competition rules, Regulation 1/2003 strengthens the power of com-
petition authorities to implement ex post antitrust control. These provisions also 
apply to Regulation 4056/86 and operate in conjunction with the monitoring pro-
cedures in Articles 7 and 8 of Regulation 4056/86 to produce practical enforce-
ment effects in the maritime transport sector. 

1. Ex Post Regulation in the System of Legal Exception 
With the replacement of the previous centralized notification by the new legal 
exception system, the new enforcement regime under Regulation 1/2003 shifts 
from ex ante authorisation to ex post control. 

                                                           
62  Ortiz Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 180. 
63  See the 3rd Recital of Regulation 1/2003. 
64  Commission Notice on informal guidance relating to novel questions concerning Arti-

cles 81 and 82 of the EC Treaty that arise in individual cases (guidance letters), 2004/C 
101/06, O.J. 2004 C 101/78, para. 3. 

65  See the 18th Recital of Regulation 4056/86. 
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a. Undertakings’ Responsibility of Self-Assessment 
Under the previous centralized notification system, undertakings bore an adminis-
trative burden but also enjoyed the advantage that the Commission could not, for 
infringements of Articles 81(1) and 82 EC, impose fines in respect of acts taking 
place after notification to the Commission and before its decision in application of 
Article 81(3) EC, if these acts were kept within the limits of the activity described 
in the notification.66 Due to the overwhelming workload caused by the large num-
ber of notifications, the Commission could not cope efficiently with the notifica-
tion process. Undertakings could take advantage of this and seek protection by 
means of notifying each and every act to the Commission. Regulation 1/2003 put 
an end to this possibility. Based on the consideration that undertakings are gener-
ally well placed to evaluate the legality of their actions and therefore quite able to 
take an informed decision on whether to go ahead with an agreement or practice 
and in what form, undertakings themselves must evaluate the compatibility of 
their restrictive practices with Article 81(3) EC, in the light of the legislation in 
force and case law as well as extensive guidance in the Commission’s Guidelines 
and Notices.67 

b. The Competition Authorities’ Competence in ex post Control 
In the directly applicable exception system under Regulation 1/2003 the rein-
forcement of ex post control is indispensable to ensure respect of Community 
competition rules.68  In compliance with the decentralized enforcement regime, 
NCAs have the power to apply Articles 81 and 82 EC in individual cases and may, 
acting on their own initiative or on a complaint, not only take such decisions as 
requiring an infringement to be brought to an end, ordering interim measures, 
accepting commitments and imposing fines, periodic penalty payment or any other 
penalty provided for in their national law,69 but also carry out inspections.70 Ac-
cordingly, national courts also gain an enhanced role in the direct application of 
Community competition rules. 71  While the Commission’s previous exemption 
monopoly was revoked and the NCAs’ competences are extended, Regulation 
1/2003 strengthens the Commission’s power of enquiry.72 Not only can the Com-
                                                           
66  See Article 15(5) of Regulation 17. The Commission has made only exceptional use of 

Article 15(6) of Regulation 17, which empowers the Commission to withdraw notifying 
undertakings’ immunity from fines. 

67  White Paper on Modernisation of the rules implementing Articles 85 and 86 of the EC 
Treaty, Commission Programme No. 99/027 of 28 April 1999, O.J. 1999 C 132/1, para. 
77. See also above Chapter V A. II. 2. Cf. Müller, The New Council Regulation (EC) 
No. 1/2003 on the Implementation of the Rules on Competition (2004), p. 730 ff. 

68  White Paper on Modernisation of the rules implementing Articles 85 and 86 of the EC 
Treaty, Commission Programme No. 99/027 of 28 April 1999, O.J. 1999 C 132/1, para. 
108. 

69  Article 5 of Regulation 1/2003. 
70  Article 22 of Regulation 1/2003. 
71  Article 6 of Regulation 1/2003. See also the 7th Recital of Regulation 1/2003. 
72  Articles 17 to 21 of Regulation 1/2003. Cf. Weitbrecht, Das neue EG-Kartellverfahrens-

recht (2003), p. 71 ff. 
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mission, acting on a complaint or on its own initiative, find that there is an in-
fringement of Articles 81 and 82 EC and require undertakings to end such in-
fringement, impose behavioural or structural remedies, order interim measures and 
accept commitments,73 but it can also impose penalties.74 

c. The European Commission’s Findings of Inapplicability 
Notably, the Commission still has a competence for a decision on infringement. 
Article 10 of Regulation 1/2003 empowers the Commission to make a positive 
“finding of inapplicability” by decision. However, this competence should be 
interpreted restrictively. According to Article 10 of Regulation 1/2003, a finding 
of inapplicability can only be made on the Commission’s own initiative and where 
it is in the public interest to take a decision. As clarified in the 14th Recital of 
Regulation 1/2003, inapplicability decisions will only be adopted by the Commis-
sion where there are strong public policy considerations which are strictly linked 
to the implementation of Articles 81 and 82 EC and where the law needs to be 
clarified, such as “with regard to new types of agreements or practices that have 
not been settled in the existing case law and administrative practice”. Moreover, 
findings of inapplicability are only declaratory, since any constitutive decision 
regarding the compatibility of an agreement with Article 81 EC would be alien to 
the system of direct applicability of Article 81(3) EC under Regulation 1/2003. At 
all events, it is not the legislative goal of Article 10 of Regulation 1/2003 to re-
store a kind of notification system.75 

2. Block Exemption in Article 29 of Regulation 1/2003 
Chapter IX of Regulation 1/2003, entitled “Exemption Regulation”, includes only 
one article, Article 29 entitled “withdrawal in individual cases”. From the wording 
and the organisational form two points should be clarified in relation to block 
exemption regulations under the ex post control regime in Regulation 1/2003. As 
to the first point, block exemption regulations, such as those listed in Article 29 of 
Regulation 1/2003,76 but also Regulation 4056/86, help undertakings to evaluate 
                                                           
73  Articles 7 to 9 of Regulation 1/2003. 
74  Articles 23 to 26 of Regulation 1/2003. 
75  Müller, The New Council Regulation (EC) No. 1/2003 on the Implementation of the 

Rules on Competition (2004), p. 731; Montag/Rosenfeld, A Solution to the Problem? 
Regulation 1/2003 and the Modernization of Competition Procedure (2003), p. 115; 
European Commission Staff Working Paper: The proposal for a new regulation imple-
menting Articles 81 and 82 EC, SEC (2001) 1828. 

76  Council Regulation (EEC) No. 19/65 of 2 March 1965 on application of Article 85(3) 
of the Treaty to certain categories of agreements and concerted practices, O.J. 1965 
36/533; Council Regulation (EEC) No. 2821/71 of 20 December 1971 on application of 
Article 85(3) of the Treaty to categories of agreements, decisions and concerted prac-
tices, O.J. 1971 L 285/46; Council Regulation (EEC) No. 3976/87 of 14 December 
1987 on the application of Article 85(3) of the Treaty to certain categories of agree-
ments and concerted practices in the air transport sector, O.J. 1987 L 374/9; Council 
Regulation (EEC) No. 1534/91 of 31 May 1991 on the application of Article 85(3) of 
the Treaty to certain categories of agreements, decisions and concerted practices in the 
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themselves their practices in a certain industry or sector. In this way, these block 
exemption regulations clarify the legal situation, simplify the application of 
Community competition rules both for undertakings and competition authorities, 
and then promote legal certainty especially for undertakings. Under Regulation 
1/2003, all existing block exemption regulations still remain in force and agree-
ments covered by block exemption regulations are legally valid and enforceable 
even if they restrict competition within the meaning of Article 81(1) EC.77 In the 
industries or sectors regulated by such block exemption regulations, the Commis-
sion has adopted and may continue to adopt block exemption regulations by which 
it declares Article 81(1) EC inapplicable to certain categories of agreements, deci-
sions and concerted practices.78 

However, as to the second point, it is still possible under Regulation 1/2003 that 
agreements authorised under such block exemption regulations will be prohibited 
in the future. According to Article 29(1) of Regulation 1/2003, the Commission is 
empowered to withdraw the benefit of a block exemption when it finds that in a 
particular case an agreement covered by a block exemption regulation has certain 
effects which are incompatible with Article 81(3) EC. With this conditional re-
quirement, this provision would rather complement, than come into conflict with, 
those provisions concerning conditions or obligations in the concerned block ex-
emption regulations, such as Articles 4 and 5 of Regulation 4056/86. According to 
Article 29(2) of Regulation 1/2003, a national competition authority may also 
withdraw the benefit of a block exemption regulation in respect of its territory or 
part of its territory, if this territory has all the characteristics of a distinct geo-
graphic market. Nevertheless, it should be noted that block exempted agreements 
cannot be considered invalid by national courts in the context of private litiga-
tion.79 

3. Monitoring Procedure in Regulation 4056/86 
Articles 7 and 8 of Regulation 4056/86 establish rules for monitoring agreements 
exempted under Articles 3 and 6 of Regulation 4056/86 and conference practices. 
They also determine the circumstances in which the Commission would in indi-
vidual cases make an infringement decision and withdraw the benefit of exemp-
tion granted to liner conferences and other exempted agreements that either breach 
the obligations set down in Regulation 4056/86, do not fulfil the conditions of 
Article 81(3) EC or constitute an abuse of a dominant position in the sense of 
Article 82 EC. 

                                                           
insurance sector, O.J. 1991 L 143/1; Council Regulation (EEC) No. 479/92 of 25 Feb-
ruary 1992 on the application of Article 85(3) of the Treaty to certain categories of 
agreements, decisions and concerted practices between liner shipping companies (con-
sortia), O.J. 1992 L 55/3. 

77  Guidelines on the application of Article 81(3) of the EC Treaty, 2004/C 101/08, O.J. 
2004 C 101/97, para. 2. 

78  See the 10th Recital of Regulation 1/2003. 
79  Guidelines on the application of Article 81(3) of the EC Treaty, 2004/C 101/08, O.J. 

2004 C 101/97, para. 37. 
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As explained above, the procedural provisions for ex post control under Regu-
lation 1/2003 can also apply to block exemption regulations such as Regulation 
4056/86 and complement the application of their condition or obligation. In re-
spect of the practical implementation of Regulation 1/2003 in the maritime trans-
port sector, as long as the amended Regulation 4056/86 remains in force till 18 
October 2008, it is correct to assume that the general procedural rules for ex post 
control under the legal exception system support and complement in particular the 
monitoring procedure in Articles 7 and 8 of Regulation 4056/86; and the interpre-
tation and application of the latter should be carried out in the context of the for-
mer. 

After the adoption of Regulation 1/2003 which repealed Regulation 17 and 
Regulation 141 and fundamentally amended the procedural provisions in Section 
II of Regulation 4056/86, the procedural acts and measures of the Commission 
pursuant to Articles 7 and 8 of Regulation 4056/86 which previously followed the 
provisions in Section II of Regulation 4056/86 should from then on comply with 
the procedural rules in Regulation 1/2003,80 especially in respect of the powers of 
the competition authorities to find and decide on investigations and fines. 

a. Article 7 of Regulation 4056/86 
In respect of the practices of certain undertakings, i.e. of conference carriers, 
which should be monitored, or, in other words, should be controlled ex post, Arti-
cle 7 of Regulation 4056/86 deals with the breach of obligations coupled via Arti-
cle 5 of Regulation 4056/86 to the exemption under Article 3 of Regulation 
4056/86, on the one hand. On the other hand Article 7 of Regulation 4056/86 
concerns the breach of conditions of Article 81(3) EC. 

aa. Breach of Obligation 
The amended Article 7(1) of Regulation 4056/86 simplified the three-step regula-
tion measures in the old article which started with the “recommendation” of the 
Commission under the consideration of the gravity of the breach concerned.81 
According to the amended provisions,82 if the obligations attached to the exemp-
tion granted under Article 3 of Regulation 4056/86 are breached, the Commission 
may decide either to prohibit the liner conference concerned from carrying out, or 
                                                           
80  Basedow, in: Immenga/Mestmäcker, EG-Wettbewerbsrecht Kommentar (2007), Ver-

kehr; C., p. 1560, Rn. 56. 
81  Negenman, in: Schröter/Jakob/Mederer, Kommentar zum Europäischen Wettbewerbs-

recht (2003), p. 1186, Rn. 102. 
82  According to Article 38(1)(a) of Regulation 1/2003, the old provisions in Article 7(1) of 

Regulation 1/2003 were simplified and replaced by one paragraph as follows: “Where 
the persons concerned are in breach of an obligation which, pursuant to Article 5, at-
taches to the exemption provided for in Article 3, the European Commission may, in 
order to put an end to such breach and under the conditions laid down in Council Regu-
lation (EC) No. 1/2003 of 16 December 2002 on the implementation of the rules on 
competition laid down in Articles 81 and 82 of the EC Treaty, adopt a decision that ei-
ther prohibits them from carrying out or requires them to perform certain specific acts, 
or withdraws the benefit of the block exemption which they enjoyed.” 



162      Chapter V: Regulatory Procedure 

to require it to perform certain specific acts, or to withdraw the benefit of the 
block exemption which it enjoyed. 

bb. Breach of Conditions of Article 81(3) EC 
Article 7(2) of Regulation 4056/86 was amended by Article 38 of Regulation 
1/2003. But this amendment is of minor significance83 and Article 7(2) remains 
largely unchanged.84 Liner conferences should not only follow the conditions and 
obligations laid down in Articles 4 and 5 of Regulation 4056/86 attaching to Arti-
cles 3 and 6 of Regulation 4056/86. They also have to fulfil the four cumulative 
criteria of Article 81(3) EC at all times in order to retain the benefit of block ex-
emption. When their agreements qualify for the exemption under Articles 3 and 6 
of Regulation 4056/86 but have effects which are incompatible with the criteria of 
Article 81(3) EC, the Commission shall pursuant to Article 7(2) of Regulation 
4056/86 take certain measures to put an end to the concerned restrictive effects on 
competition; the severity of these measures must be in proportion to the gravity of 
the situation concerned. As opposed to Article 7(1) of Regulation 4056/86, Article 
7(2) of Regulation 4056/86 states explicitly that the Commission may use this 
competence on its own initiative or after a complaint. 

The European legislator endeavoured, in Article 7(2) of Regulation 4056/86, to 
specify the circumstances in which one or more of the criteria of Article 81(3) EC 
are not fulfilled in respect of the sector characteristics of maritime transport ser-
vices. The term “special circumstances” in Article 7(2)(a) of Regulation 4056/86 
is specified in Article 7(2)(b) of Regulation 4056/86 as follows: 

1) acts of conferences or a change of market conditions in a given trade resulting 
in the absence or elimination of actual or potential competition such as restric-
tive practices whereby the trade is not available to competition; or 

2) acts of conference which may prevent technical or economic progress or user 
participation in the benefits; 

3) acts of third countries which:85 

- prevent the operation of outsiders in a trade, 
- impose unfair tariffs on conference members, 
- impose arrangements which otherwise impede technical or economic pro-

gress (cargo-sharing, limitations on types of vessels). 
                                                           
83  Cf. Article 38(1)(b) of Regulation 1/2003. 
84  Ortiz Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 274. 
85  In compliance with Article 7(2)(b)(iii) of Regulation 4056/86, procedures of consulta-

tion and negotiation were provided for in Article 7(2)(c)(i) of Regulation 4056/86, 
which is further related with Article 9 (conflicts of international law) of Regulation 
4056/86. For more details, see Basedow, in Immenga/Mestmäcker (2007), Verkehr; C., 
p. 1561, Rn. 58; Ortiz Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 
277 ff. However, in face of the increasing liberalisation of international maritime trans-
port services, the above provisions gain scarcely significance in practice. Additionally, 
Article 9 of Regulation 4056/86 was repealed by Regulation 1419/2006 without transi-
tional period. See Basedow, in Immenga/Mestmäcker (2007), Verkehr; C., p. 1561, Rn. 
58; Parameswaran, The liberalization of maritime transport services (2004), p. 54 ff. 
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At first sight of the term “special circumstances” both in Article 7(2)(a) and (b) of 
Regulation 4056/86, it could be argued that the list in Article 7(2)(b) should be 
exhaustive and the Commission’s measures could only be taken in the case of 
circumstances specified in Article 7(2)(b). However, the opposite opinion86  is 
preferable on several accounts. First, the term “inter alia” in Article 7(2)(b) sup-
ports the argument that the list here concerned is not exhaustive.87 Secondly, it is 
necessary to take into account Article 29 of Regulation 1/2003 in respect of the 
finding of “special circumstances” under which the Commission could withdraw 
the exemptions granted under Articles 3 and 6 of Regulation 4056/86. Accord-
ingly, it is necessary to consider separately Article 29(1) and (2) of Regulation 
1/2003.88 Article 29(1) of Regulation 1/2003 provides the conditions for a with-
drawal of the exemption in individual cases in which the agreement authorised 
under an exemption regulation has certain effects which are incompatible with 
Article 81(3) EC. These conditions as a general rule in Regulation 1/2003 which 
provides for the primary procedural rules for enforcement of Community competi-
tion rules require a wider interpretation of “particular case”,89 or in other words 
“special circumstances”. As shown above, the general procedural rules for ex post 
control under the legal exception system in Regulation 1/2003 support and com-
plement especially the monitoring procedure in Articles 7 and 8 of Regulation 
4056/86; and the interpretation and application of the latter should be carried out 
in the context of the former. Therefore, Article 29(1) of Regulation 1/2003 allows 
a wider interpretation of “special circumstances” and applies to the withdrawal of 
the exemption in individual cases under Regulation 4056/86. Quite differently, 
Article 29(2) of Regulation 1/2003 determines a concise geographical require-
ment, i.e. “in the territory of a Member State, or in a part thereof”. This conflicts 
with the scope of application of Regulation 4056/8690 which left no room to NCAs 
to withdraw, in individual cases, block exemptions within their territory.91 Thirdly, 
in compliance with the wider interpretation in Article 29(1) of Regulation 1/2003, 
there are actually other possible circumstances in which individual exemptions 
authorised under Regulation 4056/86 constitute an infringement of Article 81(3) 
EC and should be withdrawn.92 

                                                           
86  Basedow, in: Immenga/Mestmäcker, EG-Wettbewerbsrecht Kommentar (2007), Ver-

kehr; C., p. 1560, Rn. 57. 
87  Ortiz Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 274. 
88  It is argued that Article 29 of Regulation 1/2003 does not apply to the withdrawal of the 

individual block exemption enjoyed by liner conferences, which should be governed 
exclusively by Article 7(2) of Regulation 4056/86. See Ortiz Blanco, Shipping Confer-
ences under EC Antitrust Law (2007), p. 274. However, it is not appropriate to gener-
ally deny the application of Article 29 of Regulation 1/2003 as a whole to the with-
drawal of exemption in individual cases under Regulation 4056/86. 

89  Article 29(1) of Regulation 1/2003: “… when it finds that in any particular case an 
agreement, …”. 

90  For more details see above Chapter III A. 
91  Cf. Ortiz Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 274. 
92  Basedow, in: Immenga/Mestmäcker, EG-Wettbewerbsrecht Kommentar (2007), Ver-

kehr; C., p. 1561, Rn. 57, particularly Fn. 165 w.f.r. 
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Article 7(2)(c) of Regulation 4056/86 provided for the measures which the 
Commission may take against agreements or practices which infringe Article 
81(3) EC in respect of the specified circumstances. Despite the consultation and 
negotiation on international conflicts in Article 7(2)(b)(iii) and 7(2)(c)(i) of Regu-
lation 4056/86, and in conjunction with the fundamental rules in Regulation 
1/2003, the Commission may take one of the following courses of decision: (1) the 
Commission may deprive undertakings, primarily liner conferences, of the benefit 
of the block exemption under Articles 3 and 6 of Regulation 4056/86 in individual 
cases;93 (2) it may adopt a decision prohibiting or obliging conferences or, as ap-
propriate, transport users as participating parties of agreements to carry out certain 
acts;94 (3) it may adopt a decision accepting commitments offered by undertakings 
concerned, with a view, inter alia, to support non-conference competition;95 (4) it 
might also order interim measures in cases of urgency due to the risk of serious 
and irreparable damage to competition and on the basis of a prima facie finding of 
infringement, although such circumstance could rarely occur in the maritime 
transport sector.96 

b. Article 8 of Regulation 4056/86 
The amendment pursuant to Regulation 1/2003 to Regulation 4056/86 repealed the 
duplication of Article 82 EC in Article 8(1) of Regulation 4056/86 and the moder-
ate measure of “recommendation” in Article 8(3) of Regulation 4056/86. While 
the application of Article 81(1) EC still depends on the verification of a possible 
exemption pursuant to Article 81(3) EC, namely the principle of rule of reason, 
the application of Article 82 EC is per se, which means the abuse of a dominant 
position excludes any possibility of exemption from Article 82 EC and leads di-
rectly to the infringement of Article 82 EC. As already clarified by the court 
judgements, exemptions pursuant to Article 81(3) EC do not block the applicabil-
ity of Article 82 EC.97 In this respect, Article 8(1) of Regulation 4056/86 is redun-
dant.98 

                                                           
93  The second Paragraph of Article 7(2)(c)(i) of Regulation 4056/86 in conjunction with 

Articles 7 and 29 of Regulation 1/2003. 
94  The second Paragraph of Article 7(2)(c)(i) of Regulation 4056/86 in conjunction with 

Article 7 of Regulation 1/2003. 
95  The second Paragraph of Article 7(2)(c)(i) of Regulation 4056/86 in conjunction with 

Article 9 of Regulation 1/2003. For more details on non-conference competition in the 
regime of Regulation 4056/86, see the 8th Recital of Regulation 4056/86; Basedow, in: 
Immenga/Mestmäcker, EG-Wettbewerbsrecht Kommentar (2007), Verkehr; C., p. 1561, 
Rn. 57. 

96  Article 8 of Regulation 1/2003 in conjunction with Article 7(2)(c)(ii) of Regulation 
4056/86. 

97  See e.g. ECJ 11 April 1989, case 66/86 (Ahmed Saeed Flugreisen and Ohters v. Zen-
trale zur Bekämpfung unlauteren Wettbewerbs e.V.), [1989] E.C.R. 803, para. 32; CFI 
10 July 1990, case T-51/89 (Tetra Pak Rausing SA v. Commission), [1990] E.C.R. II-
309, para. 29; ECJ 16 March 2000, joined cases C-395/96 P and C-396/96 P (Compag-
nie Maritime Belge Transports, Compagnie Maritime Belge and Dafra-Lines A/S v. 
Commission), [2000] E.C.R. I-1365, para. 135.) For more detailed analysis, see 
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Similar to Article 7 of Regulation 4056/86, Article 8(2) of Regulation 4056/86 
allows the Commission to withdraw the benefit of block exemption from those 
conferences which abuse their dominant position. However, Article 8(2) of Regu-
lation 4056/86 states that the Commission may take measures either on its own 
initiative or at the request of a Member State or of natural or legal persons claim-
ing a legitimate interest. Moreover, this provision allows the Commission to take, 
pursuant to Regulation 1/2003, all appropriate measures for the purpose of bring-
ing to an end infringements of Article 82 EC, e.g. to impose fines.99 

These provisions demonstrate a moderate but also ambivalent approach of the 
Commission.100 The understanding of this moderate approach is connected with 
the relation between Articles 81 and 82 EC in respect of their joint application 
under Regulation 4056/86. In order to ensure legal certainty and consumer inter-
ests under Community competition rules, if the Commission finds that exempted 
agreements such as loyalty arrangements under Article 5(2) of Regulation 
4056/86, on an individual basis, infringe Article 82 EC, the Commission has first 
to withdraw the benefit of block exemption under Article 81(3) EC and then can 
pursue this infringement of Article 82 EC.101 The Commission and NCAs could 
directly take measures against abusive acts insofar as the practices of liner confer-
ences are not authorised under the block exemption. This approach is especially 
remarkable in view of the fact that a block exemption under Article 81 EC is 
authorised ex ante while abuse control is carried out ex post. However, Article 
8(2) of Regulation 4056/86 directly allows the Commission to withdraw the bene-
fit of block exemption from conferences which abuse their dominant position. 
Also the CFI stated in Compagnie Maritime Belge (CEWAL) that the wording of 

                                                           
Mestmäcker/Schweitzer, Europäisches Wettbewerbsrecht (2004), Rn. 12 f., p. 381 f.; 
Eilmansberger, in: Hirsch/Montag/Säcker, Competition Law (2008), Part 2 Article 82, 
p. 1075 f, Rn. 2-15-035 f. 

98  Negenman, in: Schröter/Jakob/Mederer, Kommentar zum Europäischen Wettbewerbs-
recht (2003), p. 1187, Rn. 105; Basedow, in: Immenga/Mestmäcker, EG-Wettbewerbs-
recht Kommentar (2007), Verkehr; C., p. 1562, Rn. 59. 

99  Negenman, in: Schröter/Jakob/Mederer, Kommentar zum Europäischen Wettbewerbs-
recht (2003), p. 1187, Rn. 106. As regards the practices of the Commission and the 
Courts, see Commission Decision 93/82/EEC of 23 December 1992 (Cewal, Cowac 
and Ukwal), O.J. 1993 L 34/20, para. 50, confirmed by CFI 8 October 1996, joined ca-
ses T-24/93, T-25/93, T-26/93 and T-28/93 (Compagnie Maritime Belge Transports SA 
and Others v. Commission), [1996] E.C.R. II-1201, para. 190; ECJ 16 March 2000, 
joined cases C-395/96 P and C-396/96 P (Compagnie Maritime Belge Transports, 
Compagnie Maritime Belge and Dafra-Lines A/S v. Commission), [2000] E.C.R. I-
1365, paras. 52 and 136; CFI 30 September 2003, joined cases T-191/98, T-212/98 to 
T-214/98 (Atlantic Container Line AB and Others v. Commission, “TACA”), [2003] 
E.C.R. II-3275, para. 1378; Commission Decision 2005/480/EC of 30 April 2004 
(Compagnie Maritime Beige SA), O.J. 2005 L 171/28. 

100  Ortiz Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 279. 
101  CFI 10 July 1990, case T-51/89 (Tetra Pak Rausing SA v. Commission), [1990] E.C.R. 

II-309, para. 38. See also Basedow, in: Immenga/Mestmäcker, EG-Wettbewerbsrecht 
Kommentar (2007), Verkehr; C., p. 1562, Rn. 60. 
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Article 8(2) of Regulation 4056/86 clearly means that the situation contemplated 
is that of a practice which, although exempted in accordance with Article 81 EC, 
is nevertheless contrary to Article 82 EC.102 The consequence and effect of this 
provision in respect of the relation between Articles 81 and 82 EC in their con-
junctive application is still not clear, although constant case law still emphasizes 
that abusive practices “covered by a block exemption did not prevent Article 86 
[now Article 82 EC] from being applied”.103 

IV. Enforcement of Procedural Rules on Liner Conferences 

1. The European Commission as Enforcement Organisation 
The Commission is the central enforcement organization with general responsibil-
ity for policing and securing compliance with Community competition rules.104 
Although the Commission’s exemption monopoly was revoked by Regulation 
1/2003, its powers of inquiry and implementation are strengthened remarkably 
under the new enforcement system. 

The Commission has direct powers to investigate and order the termination of 
infringements of Community competition rules. Its decisions are subject to judi-
cial review by the ECJ. The Commission exercises this competence in cooperation 
with the NCAs by consultation, exchange of information and investigation assis-
tance, but does not have to act through the NCAs. The Commission has powers 
directly to impose fines for substantive or procedural infringements, including 
periodic penalty payments for refusal to obey cease-and-desist orders or orders to 
disclose information or submit to investigations.105 

The Commission is also required to observe procedural safeguards to protect 
the interests of undertakings directly or indirectly affected by its decisions. Some 
safeguards are provided for in Regulation 1/2003, while others have been intro-
duced in response to rulings of the ECJ on procedural issues or to outside criticism 
of the fairness and impartiality of its procedures.106 Among the specific safeguards 
provided in the regulations are protection from disclosure of trade secrets and 
confidential business information. Additional safeguards preserve the basic rights 
of defendants in proceedings leading up to an adverse decision to reply to the 
                                                           
102  CFI 8 October 1996, joined cases T-24/93, T-25/93, T-26/93 and T-28/93 (Compagnie 

Maritime Belge Transports SA and Others v. Commission), [1996] E.C.R. II-1201, para. 
190. 

103  ECJ 16 March 2000, joined cases C-395/96 P and C-396/96 P (Compagnie Maritime 
Belge Transports, Compagnie Maritime Belge and Dafra-Lines A/S v. Commission), 
[2000] E.C.R. I-1365, paras. 52 and 136; CFI 30 September 2003, joined cases T-
191/98, T-212/98 to T-214/98 (Atlantic Container Line AB and Others v. Commission, 
“TACA”), [2003] E.C.R. II-3275, para. 1379. See also Basedow, in: Immenga/Mest-
mäcker, EG-Wettbewerbsrecht Kommentar (2007), Verkehr; C., p. 1562, Rn. 60. 

104  See Articles 211 EC et seq. 
105  Articles 23 and 24 of Regulation 1/2003. Fines are enforceable in the Member States 

under Article 256 EC in the same way as judgments or orders of national courts. 
106  Ritter/Braun, European Competition Law (2004), p. 1031. 
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Commission’s charges before the decision is taken and the right of complainants 
and other interested parties to object to proposed decisions favourable to other 
undertakings. These “due process” rights have been clarified in recent years with 
respect to access to documents in the Commission’s files and legal professional 
privilege, and a neutral Hearing Officer has been appointed to conduct hearings. In 
addition to these specific procedural safeguards, the Commission is obliged in its 
competition enforcement procedures to observe the general principles of law and 
fundamental rights which the ECJ has recognised as common constitutional tradi-
tion of the Member States and which are part of Community law, such as the prin-
ciple of proportionality, the right to a fair hearing, legal certainty and protection 
against self-incrimination.107 Finally, addressees of and interested parties to any 
formal decision by the Commission have the ultimate safeguard of the right of 
appeal to the ECJ. Appeals against competition decisions are first heard by the 
lower chamber of the European Court, the CFI, with a further appeal on points of 
law to the ECJ itself. 

2. Initiation of Proceedings: From Regulation 4056/86  
    to Regulation 1/2003 
The initiation of proceedings is “an authoritative act of the Commission, evidenc-
ing its intention of taking a decision”.108 According to Article 10 of Regulation 
4056/86, which was repealed by Regulation 1/2003, the Commission would, on its 
own initiative or on receipt of a complaint from Member States or natural or legal 
persons, initiate procedures to terminate any infringement of the provisions of 
Article 81(1) EC or Article 82 EC or to enforce Article 7 of Regulation 4056/86. 
The new enforcement system under Regulation 1/2003 reflects these main routes 
to initiate proceedings under Regulation 4056/86, previously based on Regulation 
17, and lays down a more general and explicit framework for the initiation of 
proceedings in which the Commission may begin an investigation on its own ini-
tiative, on complaints or on clearance requests. 

a. The European Commission’s Own Initiative 
Under the new enforcement regime in Regulation 1/2003, the Commission may 
begin a proceeding109 or reopen a proceeding110 on its own initiative (ex officio 
proceedings), which mostly results from informal sources of information.111 While 
the initiation of proceedings on a complaint from natural or legal persons requires 
the justification of a legitimate interest, the validity of an investigation com-
menced on the Commission’s own initiative is not affected by whether or not the 

                                                           
107  See Article 6(2) EC and the 37th Recital of Regulation 1/2003. For more details see 

Ritter/Braun, European Competition Law (2004), p. 1031 ff., particularly Fn. 20 w.f.r. 
108  Commission Notice on cooperation within the Network of Competition Authorities, 

O.J. 2004 C 101/43, para. 52. 
109  Article 7(1) of Regulation 1/2003. 
110  Article 9(2) of Regulation 1/2003. 
111  Ritter/Braun, European Competition Law (2004), p. 1040. 
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source of the Commission’s information had a legitimate interest to file a formal 
complaint.112 

b. Complaints 
The importance of complaint as a cause for the initiation of a proceeding is related 
to the purpose of the Community competition enforcement which is not only to 
maintain effective competition on the internal market but also to protect individual 
undertakings and consumers from restrictive practices insofar as they contribute to 
effective competition.113 Especially under the consideration that private enforce-
ment of Community competition rules is still relatively undeveloped, 114  com-
plaints should be a desirable alternative.115 For this reason, a complainant may not 
only request the Commission to initiate proceedings, but in case of a decision of 
commitments by the Commission116 also request to reopen proceedings when a 
material change in any of the facts on which the Commission’s decision was based 
occurs, or the undertakings concerned act contrary to their commitments, or the 
decision was based on incomplete, incorrect or misleading information provided 
by the parties. 

A complaint may be submitted by a Member State, but more often by injured 
individual undertakings or natural persons. In this respect a difference arises in the 
requirement of “legitimate interest” as the justification of a complaint. As already 
explicitly provided for in Article 10 of Regulation 4056/86, Member States as 
complainants do not need to justify any legitimate interest,117 while natural or legal 
persons can only put forward complaints when they can show a legitimate interest. 
This is explicitly repeated and emphasized in Article 7(2) of Regulation 1/2003. 
As to individuals who claim a legitimate interest,118 it is necessary to justify a 
complaint by proving that they have been individually injured and that the inter-

                                                           
112  ECJ 12 July 1979, joined case 32/78, 36/78 to 82/78 (BMW Belgium SA and Others v. 

Commission), [1979] E.C.J. 2435, para. 18. 
113  Order of ECJ 11 December 1973, joined case 41/73, 43 to 48/73, 50/73, 111/73, 

113/73, 114/73 (Société anonyme Générale Sucrière and Others v. Commission), 
[1973] E.C.R. 1465; ECJ 21 September 1989, joined cases 46/87 and 227/88 (Hoechst 
AG v. Commission), [1989] E.C.R. 2859, para. 25. 

114  Komninos, Public and Private Antitrust Enforcement in Europe (2006), p. 6 ff. 
115  Ritter/Braun, European Competition Law (2004), p. 1043. 
116  See Article 9(2) of Regulation 1/2003. 
117  See Commission Decision 93/82/EEC of 23 December 1992 (Cewal, Cowac and Uk-

wal), O.J. 1993 L 34/20, confirmed in substance by CFI 8 October 1996, joined cases 
T-24/93, T-25/93, T-26/93 and T-28/93 (Compagnie Maritime Belge Transports SA and 
Others v. Commission), [1996] E.C.R. II-1201. See also Ritter/Braun, European Com-
petition Law (2004), p. 1044. 

118  Such as the parties to an agreement or practice, associations of enterprises, consumer 
associations and third parties who suffer from or were threatened with loss as a direct 
result of it. For more details see Ritter/Braun, European Competition Law (2004), p. 
1044. 
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vention of the Commission is necessary in order to obtain a remedy which they 
would probably not obtain in an action before the national courts.119 

Complaints may be submitted formally120 but also informally.121 As regards le-
gal consequences of the above two circumstances, two points should be noted. 
First, after receipt of a complaint the Commission is not obliged to initiate pro-
ceedings122 or to adopt an infringement decision,123 but to react within a reasonable 
period of time.124 The Commission does not need to carry out a full-scale investi-
gation of every complaint, but has to investigate a complaint sufficiently to make 
clear whether an infringement of Articles 81 or 82 EC has been or is being com-
mitted and, if so, whether it is advisable or necessary for it to intervene, given the 
alternative means of redress available to complainants.125 A complaint must be 
                                                           
119  Commission Notice on the handling of complaints by the Commission under Articles 

81 and 82 of the EC Treaty, 2004/C 101/05, O.J. 2004 C 101/65, para. 44. 
120  In this case, a complaint must take certain formalities and fulfil necessary content re-

quirements. For more details see Ritter/Braun, European Competition Law (2004), p. 
1046 ff. 

121  By informal complaints the individual complainants do not need to reveal their identity, 
but have no procedural rights. Nevertheless, the Commission must respect the confiden-
tiality of informants, unless the request is manifestly unjustified. See ECJ 7 November 
1985, case 145/83 (Stanley George Adams v. Commission), [1985] E.C.R. 3539; cf. 
Commission Notice on the handling of complaints by the Commission under Articles 
81 and 82 of the EC Treaty, 2004/C 101/05, O.J. 2004 C 101/65, para. 81. 

122  CFI 18 September 1992, case T-24/90 (Automec Srl v. Commission), [1992] E.C.R. II-
2223, para. 74; Order of ECJ 12 June 1992, case C-29/92 (Asia Motor France SA and 
Others v. Commission), [1992] E.C.R. I-3935. 

123  CFI 24 January 1995, case T-114/92 (Bureau Européen des Médias de l’Industrie 
Musicale (BEMIM) v. Commission), [1995] E.C.R. II-147, para. 62; CFI 16 September 
1998, case T-110/95 (International Express Carriers Conference (IECC) v. Commis-
sion), [1998] E.C.R. II-3605, para. 46. See also ECJ 18 October 1979, case 125/78 
(GEMA, Gesellschaft für musikalische Aufführungs- und mechanische Vervielfältigung-
srechte, v. Commission), [1979] E.C.R. 3173, para. 17; CFI 18 September 1992, case T-
24/90 (Automec Srl v. Commission), [1992] E.C.R. II-2223, paras. 75–76; CFI 18 No-
vember 1992, case T-16/91 (Rendo NV, Centraal Overijsselse Nutsbedrijven NV and 
Regionaal Energiebedrijf Salland NV v. Commission), [1992] E.C.R. II-2417; CFI 27 
October 1994, case T-32/93 (Ladbroke Racing Ltd v. Commission), [1994] E.C.R. II-
1015, paras. 37–39; CFI 27 June 1995, case T-186/94 (Guérin Automobiles v. Commis-
sion), [1995] E.C.R. II-1753, para. 22; CFI 18 September 1995, case T-548/93 (Lad-
broke Racing Ltd v. Commission), [1995] E.C.R. II-2565, para. 45; CFI 9 January 1996, 
case T-575/93 (Casper Koelman v. Commission), [1996] E.C.R. II-1, para. 39. 

124  This period depends on the complexity of the case. Cf. Commission Notice on the 
handling of complaints by the Commission under Articles 81 and 82 of the EC Treaty, 
2004/C 101/05, O.J. 2004 C 101/65, para. 60. 

125  CFI 30 January 2002, case T-54/99 (max.mobil Telekommunikation Service GmbH v. 
Commission), [2002] E.C.R. II-313, paras. 48–56. Cf. CFI 18 September 1992, case T-
24/90 (Automec Srl v. Commission), [1992] E.C.R. II-2223, para. 76; CFI 29 June 1993, 
case T-7/92 (Asia Motor France SA and Others v. Commission), [1993] E.C.R. II-669, 
para. 36. 
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lodged within a reasonable time after a past suspected anti-competitive conduct 
has been discovered. Neither should the reaction of the Commission to a com-
plaint be delayed beyond a reasonable period, nor could this period be extended by 
the Commission indefinitely in favour of a complainant for the purpose of provid-
ing evidence to substantiate its complaint.126 Secondly, the Commission may begin 
its investigation and start formal proceedings if it considers a complaint well-
founded.127 The Commission can also reject a complaint on the basis of an exami-
nation of the factual and legal aspects of the complaint “with all due care”.128 The 
Commission may reject a complaint, according to Article 13 of Regulation 
1/2003, on the ground that a national competition authority has dealt with the case, 
or, according to Community case law, by finding, for example, that the case does 
not display a sufficient Community interest to justify initiation of proceedings and 
investigation of the case.129 

c. Clearance Requests 
aa. Article 10 of Regulation 1/2003 
Under Regulation 1/2003 there still are possibilities for clearance by the Commis-
sion. Similar provisions consisted already in Regulation 17 130  and Regulation 
4056/86131 which, however, rested on the notification system before Regulation 
1/2003 was adopted. According to Article 10 of Regulation 1/2003, the Commis-
sion may find that Article 81 EC is not applicable to an agreement either because 
the conditions of Article 81(1) EC are not fulfilled, or because the criteria of Arti-
cle 81(3) EC are satisfied, as the case may be, after amendments or commitments 
have been made to meet the Commission’s competition concerns.132 It should be 
noted that this clearance decision of a declaratory nature133 can only be made by 
the Commission on its own initiative, not on request of the parties concerning an 
agreement which likely falls under Article 81(1) EC.134 

                                                           
126  ECJ 2 October 2003, joined cases C-172/01 P, C-175/01 P, C-176/01 P and C-180/01 P 

(International Power and Others v. Commission), [2003] E.C.R. I-11421, paras. 109–
110 and 179; see Ritter/Braun, European Competition Law (2004), p. 1047. 

127  Ritter/Braun, European Competition Law (2004), p. 1050. 
128  CFI 18 September 1992, case T-24/90 (Automec Srl v. Commission), [1992] E.C.R. II-

2223, para. 74; CFI 27 June 1995, case T-186/94 (Guérin Automobiles v. Commission), 
[1995] E.C.R. II-1753, para. 23; CFI 21 January 1999, joined cases T-185/96, T-189/96 
and T-190/96 (Riviera Auto Service Etablissements Dalmasso SA and Others v. Com-
mission), [1999] E.C.R. II-93, para. 48.  

129  CFI 18 September 1992, case T-24/90 (Automec Srl v. Commission), [1992] E.C.R. II-
2223, paras. 74–76; CFI 15 January 1997, case T-77/95 (Syndicat Français de 
l’Express International (SFEI) and Others  v. Commission), [1997] E.C.R. II-1, para. 
29; CFI IECC (1998), para. 46. 

130  Article 2 of Regulation 17. 
131  Articles 11(4) and 12 of Regulation 4056/86. 
132  Article 9(1) of Regulation 1/2003. To this extent, it is similar to Article 11(4) of Regu-

lation 4056/86. 
133  See the 14th Recital of Regulation 1/2003. See also above Chapter V A. III. 1. c. 
134  Ritter/Braun, European Competition Law (2004), p. 1052. 
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bb. Informal Guidance 
Another possibility for clearance by the Commission follows from the 38th Recital 
of Regulation 1/2003, according to which the Commission may, at the request of 
individual undertakings, issue “informal guidance” where a case gives rise to 
genuine uncertainty because it presents novel or unsolved questions.135 The reason 
for this right in favour of undertakings is that “legal certainty for undertakings 
operating under Community competition rules contributes to the promotion of 
innovation and investment.”136 However, the issuing of informal guidance by the 
Commission requires compatibility with the Commission’s enforcement priori-
ties137 and the fulfilment of three cumulative criteria: the first is the absence of 
sufficient clarification in the existing Community legal framework; the second is 
economic importance, particularly widespread economic usage in the market place 
or important investments related to structural operations, such as non-full-function 
joint ventures; the third is that there is no need for further fact-finding.138 As re-
gards the legal effects, an informal guidance is primarily intended to help under-
takings carry out an informed evaluation themselves; therefore, it is similar to a 
negative clearance under Article 2 of Regulation 17.139  However, an informal 
guidance is not legally binding and does not guarantee immunity from fines. Since 
it is a general principle of Community competition rules that formal notifications 
provide for immunity from fines, as declared by the CFI in TACA,140 this possibil-
ity for clearance by the Commission is different from Article 15(5) of Regulation 
17 and Article 19(4) of Regulation 4056/86. 

3. Powers of Investigation 
a. Investigative Powers 
In order to detect any agreement, decision or concerted practice prohibited by 
Article 81 EC or any abuse of a dominant position prohibited by Article 82 EC, 
the Commission should be empowered not only to require necessary information 
but also directly to undertake inspections.141 Under Regulation 1/2003 the Com-
mission has investigatory powers in five directions: 
                                                           
135  Commission Notice on informal guidance relating to novel questions concerning Arti-

cles 81 and 82 of the EC Treaty that arise in individual cases (guidance letters), 2004/C 
101/06, O.J. 2004 C 101/78. 

136  The 1st Sentence of the 38th Recital of Regulation 1/2003. 
137  Ritter/Braun, European Competition Law (2004), p. 1053. 
138  Commission Notice on informal guidance relating to novel questions concerning Arti-

cles 81 and 82 of the EC Treaty that arise in individual cases (guidance letters), 2004/C 
101/06, O.J. 2004 C 101/78, para. 8. 

139  Commission Notice on informal guidance relating to novel questions concerning Arti-
cles 81 and 82 of the EC Treaty that arise in individual cases (guidance letters), 2004/C 
101/06, O.J. 2004 C 101/78, para. 23. 

140  CFI 30 September 2003, joined cases T-191/98, T-212/98 to T-214/98 (Atlantic Con-
tainer Line AB and Others v. Commission, “TACA”), [2003] E.C.R. II-3275, paras. 
1597–1633. Cf. CFI 28 February 2002, case T-395/94 (Atlantic Container Line and 
Others v. Commission, “TAA”), [2002] E.C.R. II-875, paras. 48–53. 

141  See the 23rd and 24th Recital of Regulation 1/2003. 
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- the power to request information from the NCAs;142 
- the power to require undertakings and associations of undertakings to provide 

all necessary information;143 
- the power to take statements;144 
- the power to execute on-the-spot inspections;145 
- the power to investigate sectors of the economy and particular types of agree-

ments.146 

b. Information Request on NCAs 
The Commission may request information from the national governments and 
their NCAs.147 This is an investigative power of the Commission, on one side. On 
the other side, information exchange falls within the scope of competence of all 
competition authorities on the level both of the Community and of the Member 
States, i.e. they have the power to provide the necessary information to each other 
and make use of it.148 Therefore, Regulation 1/2003 simplifies the provisions in 
Regulation 17 and Regulation 4056/86149 and offers a clear and systematic frame-
work in order to strengthen the cooperation of the competition authorities within 
the Community and the uniform application of Community competition rules. 

c. Information Request on Undertakings 
The provisions on the Commission’s power to require information from undertak-
ings were adopted in Article 18 of Regulation 1/2003 without remarkable amend-
ments.150 However, unlike Article 11 of Regulation 17,151  under Article 18 of 
Regulation 1/2003 the Commission has the power to require information from 
undertakings either by sending a simple request (discovery request) or by making 
a decision (discovery order).152 Which form is used is determined by the Commis-
sion in accordance with the individual circumstances of the case.153 

As regards the formalities, both discovery request and discovery order must 
state the legal basis and the purpose of the request, specify the information re-
quired (subject matter), fix the time-limit for information submission and warn of 

                                                           
142  Article 18(6) of Regulation 1/2003. 
143  Article 18 of Regulation 1/2003. 
144  Article 19 of Regulation 1/2003. 
145  Articles 20 and 21 of Regulation 1/2003. 
146  Article 17 of Regulation 1/2003. 
147  Article 18(6) of Regulation 1/2003. 
148  Article 12(1) of Regulation 1/2003. 
149  E.g. Article 16 of Regulation 4056/86. 
150  Weitbrecht, Das neue EG-Kartellverfahrensrecht (2003), p. 71. 
151  Article 11 of Regulation 17 provided for a two-stage procedure: first sending a simple 

request and to issue a formal compulsory order only if the addressee of the request re-
fused or failed to comply with an initial request. 

152  Article 18(1) of Regulation 1/2003. 
153  Ritter/Braun, European Competition Law (2004), p. 1061 ff. 
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the risk of fines for refusal or supplying incorrect information.154 Unlike the dis-
covery request which normally takes the simple form of a letter containing a list of 
questions to be answered and of documents to be delivered,155 a discovery order 
which takes the form of an official decision must inform the undertakings con-
cerned of the right to judicial review of the decision by the ECJ.156 The addressee 
may apply to the ECJ for judicial review of the decision, but unless the ECJ grants 
a stay of execution, the addressee would meanwhile have to comply.157 

As regards the extent of inquiry, the information required as subject matter of a 
discovery request or discovery order must be “necessary” for, or “conducive” to, 
the enforcement of Community competition rules. The “necessity” is determined 
at the Commission’s discretion. The Commission does not have to justify in detail 
the need for the information, provided that the request respects the principle of 
proportionality and reasonableness.158 Moreover, according to Community case 
law, the addressees have no right to refuse discovery information or documents on 
the ground that they are incriminating which means that the information supplied 
may be used against the addressees themselves or other undertakings.159 This in-
vestigative power of the Commission by means of discovery order is confirmed 
further in the 23rd Recital of Regulation 1/2003 as follows: 

“When complying with a decision of the European Commission, undertakings cannot 
be forced to admit that they have committed an infringement, but they are in any 
event obliged to answer factual questions and to provide documents, even if this in-
formation may be used to establish against them or against another undertaking the 
existence of an infringement.” 

Finally, it should be noted that discovery can be ordered not only from undertak-
ings and associations of undertakings, but also from third parties such as competi-
tors, customers and even consulting firms,160 while the privilege of law firms con-
                                                           
154  In comparison with Articles 18(2) and (3) of Regulation 1/2003. See also ECJ 18 Octo-

ber 1989, case 27/88 (Solvay & Cie v. Commission), [1989] E.C.R. 3355, paras. 5–9; 
ECJ 18 October 1989, case 374/87 (Orkem v. Commission), [1989] E.C.R. 3283, paras. 
8–11; Commission Decision 76/593/EEC of 25 June 1976 (CSV), O.J. 1976 L 192/27; 
Commission Decision 91/213/EEC of 15 March 1991 (Baccarat), O.J. 1991 L 97/16. 

155  CFI 20 February 2001, case T-112/98 (Mannesmannröhren-Werke AG v. Commission), 
[2001] E.C.R. II-729, paras. 71–72; Ritter/Braun, European Competition Law (2004), 
p. 1066. 

156  Article 18(3) of Regulation 1/2003. 
157  See Order of CFI 21 November 1990, case T-39/90 R (Samenwerkende Elektriciteits-

produktiebedrijven (SEP) NV v. Commission), [1990] E.C.R. II-649. For more details 
see Ritter/Braun, European Competition Law (2004), p. 1068. 

158  Ritter/Braun, European Competition Law (2004), p. 1063. 
159  ECJ 18 October 1989, case 374/87 (Orkem v. Commission), [1989] E.C.R. 3283, para. 

34; CFI 20 February 2001, case T-112/98 (Mannesmannröhren-Werke AG v. Commis-
sion), [2001] E.C.R. II-729, paras. 84–88. 

160  For instance, Commission Decision 80/1334/EEC of 17 December 1980 (Italian Cast 
Glass), O.J. 1980 L 383/19, para. 26. See also Ritter/Braun, European Competition 
Law (2004), p. 1062. 



174      Chapter V: Regulatory Procedure 

tinues to be respected. Non-EC undertakings can also be requested by the Com-
mission to provide information in accordance with the general requirements of 
“extraterritorial application” of Community competition rules. This is important 
for liner conferences as associations of undertakings, many members of which are 
non-EC carriers. 

d. On-the-Spot Investigation 
The Commission’s enquiry power is also strengthened in respect of the inspection 
of undertakings. Under Regulation 1/2003 the power of the Commission to con-
duct an inspection is not limited to the traditional scope of premises and land of 
undertakings concerned and their means of transport, but extended to any other 
premises, land and means of transport beyond this scope.161 Article 21(1) of Regu-
lation 1/2003 especially mentions “the homes of directors, managers and other 
members of staff” of undertakings concerned.162 

Similar to the power of information request in Article 18 of Regulation 1/2003, 
the Commission may conduct an inspection either in the form of “a written au-
thorisation”163 or a decision.164 As regards content requirements, both forms must 
specify subject matter and purpose of the inspection and indicate the penalties for 
refusal or supplying incorrect information. Beyond the form of inspection by “a 
written authorisation”, a decision to conduct an inspection should additionally 
appoint the date of inspection beginning and especially inform the undertakings 
concerned of the right to have the decision reviewed by the ECJ.165 Therefore, the 
provisions on on-the-spot inspection are similar to those on discovery in Article 18 
of Regulation 1/2003. 

Despite these similarities and some cases in which both discovery and on-the-
spot investigations were carried out in tandem,166 these two investigation powers 
remain basically distinct and independent. The Commission may or may not give 
the undertakings concerned prior notice of a possible surprising on-the-spot inves-
tigation. If the assistance of the national competition authority according to na-
tional rules requires authorisation from a judicial authority, such authorisation 
must be applied for. Such authorisation may also be applied for as a precautionary 
measure even if the national rules do not require it.167 But for the execution of a 
decision to conduct inspection on other premises according to Article 21 of Regu-
lation 1/2003, a prior authorisation from the national court concerned is a precon-
dition.168 To recapitulate briefly, the Commission must give notice of an inspec-
tion (without decision) to the competent authority of the Member State in whose 
                                                           
161  Weitbrecht, Das neue EG-Kartellverfahrensrecht (2003), p. 71. 
162  In comparison with the 26th Recital of Regulation 1/2003. 
163  Article 20(3) of Regulation 1/2003. 
164  Article 20(4) of Regulation 1/2003. 
165  Compared with Article 20(3) and (4) of Regulation 1/2003. 
166  Ritter/Braun, European Competition Law (2004), p. 1070. 
167  Article 20(6) and (7) of Regulation 1/2003. See also Commission Notice on the co-

operation between the Commission and the courts of the EU Member States in the ap-
plication of Articles 81 and 82 EC, 2004/C 101/04, O.J. 2004 C 101/54, paras. 38–41.  

168  Article 21(3) of Regulation 1/2003. See also the 26th Recital of Regulation 1/2003. 
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territory the inspection is to be conducted169 but must consult with that authority 
before it takes a decision to proceed to inspection.170 Where authorisation of a 
national court is required that national court must control that the Commission 
decision is authentic and that the coercive measures envisaged are neither arbitrary 
nor excessive.171 However, the national court may neither call into question the 
necessity for the inspection nor demand that it be provided with the information 
(evidence) in the Commission’s file; the lawfulness of the Commission decision is 
subject to review only by the ECJ.172 Because of the surprise involved in an on-
the-spot investigation, the inspectors of the Commission will wait a short time for 
a company’s external legal adviser to arrive if it does not have an in-house lawyer, 
and the privilege of outside lawyers continues to be respected.173 

e. Interview and Statements 
Under Regulation 1/2003 the Commission has the power to interview any natural 
or legal person that consents to be interviewed for the purpose of collecting infor-
mation relating to the subject matter of an investigation. This power was not pro-
vided in Regulation 17. The reason for this empowering is that the detection of 
infringements of Community competition rules is growing more difficult and the 
Commission’s power must be strengthened in order to protect competition effec-
tively.174 However, the Commission has no power to summon witnesses or to hear 
them under oath and may not impose fines in the case of incorrect or misleading 
information.175 

f. Sector Enquiry 
The Commission may investigate suspicious pricing behaviour or other conduct 
suggesting an antitrust violation across a whole industry.176 In the course of this 
inquiry, the Commission may use the form of discovery and the form of inspec-
tion, for which Articles 18, 20 and 21 of Regulation 1/2003, respectively, are 
applicable. 

g. Confidentiality and Professional Secrecy in Article 28  
    of Regulation 1/2003 
The Commission and the NCAs as well as their officials and experts may not 
disclose information acquired or exchanged which is “of the kind of professional 
secrecy”.177 Article 28(1) of Regulation 1/2003 requires that the information ac-
quired through investigation can be used “only for the purpose for which it was 

                                                           
169  Article 20(3) of Regulation 1/2003. 
170  Articles 20(4) and 21(2) of Regulation 1/2003. 
171  Articles 20(8) and 21(3) 1st Paragraph of Regulation 1/2003. 
172  Articles 20(8) and 21(3) 2nd Paragraph of Regulation 1/2003. 
173  Ritter/Braun, European Competition Law (2004), p. 1077. 
174  See the 25th Recital of Regulation 1/2003. 
175  Inference from Article 23(1)(a) of Regulation 1/2003. 
176  Article 17(1) of Regulation 1/2003. 
177  Article 28(2) of Regulation 1/2003. 
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acquired”. Article 28(2) of Regulation 1/2003 repeats the obligation of Article 287 
EC and refers to the duty of government agencies not to disclose private informa-
tion that a business or individual has supplied about itself and that is not widely 
known or publicly available, especially a so-called “business secret”, which is also 
recognized in Articles 27(4) and 30(2) of Regulation 1/2003. As required in the 
32nd Recital of Regulation 1/2003, “it is essential that business secrets be pro-
tected. The confidentiality of information exchanged in the network should like-
wise be safeguarded.” 

4. The Right to be Heard 
The reason for the provisions on hearings in Article 17 of Regulation 1/2003 is 
“audiatur et altra pars” which is explained in the 32nd Recital of Regulation 
1/2003 as follows: 

“The undertakings concerned should be accorded the right to be heard by the Euro-
pean Commission, third parties whose interests may be affected by a decision should 
be given the opportunity of submitting their observations beforehand, and the deci-
sions taken should be widely publicised.” 

In compliance with the due process obligation of the Commission to observe the 
“rights of defence”, the Commission shall base its decision only on objections on 
which the parties concerned have been able to comment.178 

Article 27 of Regulation 1/2003 entitles prospective addressees of Commission 
decisions, complainants and other interested third parties to be heard. The imple-
mentation of these provisions is supplemented and supported by Regulation 
773/2004.179 To sum up,180 the prospective addressees of decisions are guaranteed 
that the Commission shall decide only on objections on which the parties con-
cerned have been able to comment,181 and these addressees have the right of access 
to the files,182 the right to a written response183 and the right to express their argu-
ments at an oral hearing.184 Complainants shall be associated closely with the 
proceedings185 and have the right to be informed of reasons for the rejection of a 
complaint,186 the right of access to a non-confidential version of the statement of 
objections,187 the limited right of access to files,188 the right to written comment189 
                                                           
178  Article 27(1) 2nd Sentence of Regulation 1/2003. 
179  Chapters V and VI of Commission Regulation (EC) No. 773/2004 of 7 April 2004 

relating to the conduct of proceedings by the Commission pursuant to Articles 81 and 
82 of the EC Treaty, O.J. 2004 L 123/18. 

180  For more details, see Ritter/Braun, European Competition Law (2004), p. 1087 ff. 
181  Article 27(1) of Regulation 1/2003; Article 11(2) of Regulation 773/2004. 
182  Article 27(2) of Regulation 1/2003; Article 15 of Regulation 773/2004. 
183  Article 10 of Regulation 773/2004. 
184  Article 14 of Regulation 773/2004. 
185  Article 27(1) of Regulation 1/2003. 
186  Article 7 of Regulation 773/2004. 
187  Article 6(1) of Regulation 773/2004. 
188  For example, Article 9 of Regulation 773/2004. 
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and the right to express their arguments at oral hearing.190 As regards other natural 
or legal persons as third parties, who must demonstrate “a sufficient interest”, the 
rights to be heard are not as extensive as those of defendants and include primarily 
the opportunity to make their views known in writing or to ask questions during 
the oral hearing,191 without guarantee of access to files in respect of the confidenti-
ality obligation.192 

5. Cooperation between Authorities and Courts: Community and  
    Member States 
The decentralization through Regulation 1/2003 leads to parallel enforcement 
powers193 both at the levels of the Community (the Commission) and of the Mem-
ber States (national competition and judicial authorities). The uniform and effec-
tive implementation of this decentralized enforcement therefore requires coordina-
tion and “cooperation in good faith”194 between competition authorities at the two 
levels. With a focus on conflict rules, Chapter IV of Regulation 1/2003 (Articles 
11 to 16) provides provisions regarding the cooperation between the Commission 
and the NCAs, on one hand, and the cooperation between the Commission and the 
national courts on the other hand. 

a. Cooperation between the European Commission and NCAs 
As required in the 15th Recital of Regulation 1/2003, the Commission and the 
NCAs should form together a network of public authorities. The so-called “Euro-
pean Competition Network” (ECN)195 is a forum for discussion and cooperation 
by application and enforcement of Community competition rules with the aim to 
ensure an efficient division of work and an effective and consistent application of 
Community competition rules. 

Within the ECN the exchange of information and the use of such information in 
evidence can also include confidential information196 and can be used not only for 
the application of Articles 81 and 82 EC but also for the parallel application of 
national competition laws.197 Beyond reciprocal cooperation within the ECN, the 
Commission takes the role of guardian in order to ensure that the decisions made 
by national authorities are consistent and that Community competition rules are 
applied in a uniform manner, thereby avoiding conflicting decisions.198 In accor-

                                                           
189  Article 6(2) of Regulation 773/2004. 
190  Article 13(3) of Regulation 773/2004. 
191  Articles 13 and 14 of Regulation 773/2004. 
192  See above Chapter V A. IV. 3. g. 
193  See the 22nd Recital of Regulation 1/2003. 
194  Article 11(1) of Regulation 1/2003 in comparison with Article 10(2) EC. 
195  The detailed provisions on the European Competition Network (ECN) are given not in 

Regulation 1/2003 but in the Commission Notice on cooperation within the Network of 
Competition Authorities, O.J. 2004 C 101/43. 

196  Article 12(1) of Regulation 1/2003. 
197  Article 12(2) of Regulation 1/2003 in relation to the 16th Recital of Regulation 1/2003. 
198  Article 11(4) and (5) of Regulation 1/2003. 
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dance with this, the NCAs must inform the Commission in writing and in time of 
the commencement of a first formal investigation and no later than 30 days of the 
adoption of a decision.199 At the same time, the Commission should consult the 
Advisory Committee on Restrictive and Dominant Positions before taking a deci-
sion.200 

Another important aspect of cooperation within the ECN concerns conflict pro-
visions. In case of parallel initiation of proceedings by two or more NCAs, either 
on complaint or on their own initiative, the fact that one national authority is deal-
ing with the case shall be sufficient reason for other authorities to suspend their 
proceedings.201 Similarly, the fact that another NCA has dealt with the agreement 
concerned justifies a NCA to reject a complaint.202 Where national authorities 
disagree on the allocation of a case or where more than three Member States are 
involved, the Commission may, in order to ensure effective enforcement, decide to 
initiate proceedings which relieves the national authorities of their competence to 
apply Articles 81 and 82 EC; where a national authority is already acting in the 
case, the Commission will do so only after consulting that national authority.203 
When the NCAs rule on agreements under Articles 81 or 82 EC which are already 
the subject of a Commission decision, they cannot make decisions which would 
run counter to the decision of the Commission.204 

b. Cooperation with National Courts 
The requirement of uniform application of Community competition rules requires 
national courts to act in close cooperation with the Commission, since national 
courts are empowered to apply Community competition rules directly.205 Accord-
ingly, the national courts may ask the Commission to transmit to them information 
or opinions concerning the application of Articles 81 and 82 EC. NCAs and the 
Commission may submit to the national courts written or oral observations and 
may request the transmission of any document necessary for the evaluation of a 
case.206 If national courts make judgments on the application of Articles 81 or 82 
EC, the Member States should forward a copy of the judgment to the Commission 
without delay after the full written judgment is notified to the parties.207 When 
national courts rule on agreements under Articles 81 or 82 EC which are already 
                                                           
199  Article 11(3) and (4) of Regulation 1/2003. 
200  Article 14 of Regulation 1/2003. 
201  Article 13(1) of Regulation 1/2003. 
202  Article 13(2) of Regulation 1/2003. 
203  Article 11(6) of Regulation 1/2003. 
204  Article 16(2) of Regulation 1/2003. 
205  As to the cooperation between the Commission and the national courts, see also Com-

mission Notice on the co-operation between the Commission and the courts of the EU 
Member States in the application of Articles 81 and 82 EC, 2004/C 101/04, O.J. 2004 C 
101/54. 

206  Article 15(3) of Regulation 1/2003. See also Commission Notice on the co-operation 
between the Commission and the courts of the EU Member States in the application of 
Articles 81 and 82 EC, 2004/C 101/04, O.J. 2004 C 101/54, para. 39. 

207  Article 15(2) of Regulation 1/2003. 
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the subject of a Commission decision, they cannot take decisions running counter 
to the decision of the Commission. They must also avoid giving decisions which 
would conflict with a decision contemplated by the Commission in proceedings it 
has initiated. To that effect, the national court may evaluate whether it is necessary 
to stay its proceedings.208 

6. Commission Decisions 
Chapter III of Regulation 1/2003 is entitled “Commission Decisions” and regu-
lates four types of decisions: cease-and-desist orders (Article 7), interim measures 
(Article 8), decisions with commitments (Article 9) and decisions stating the inap-
plicability of Articles 81 and 82 EC209 (Article 10). Besides, there are also deci-
sions rejecting complaints210 and other purely procedural orders for discovery and 
inspection (Articles 18(3), 20(4) and 21(2)). In practice one single decision may 
often include several different types of decisions which are addressed to the same 
parties.211  

a. Cease-and-Desist Orders 
According to Article 7(1) of Regulation 1/2003, the Commission may, if it finds 
that there is infringement of Articles 81or 82 EC, require the undertakings con-
cerned to end this infringement. The Commission may also order punished under-
takings to refrain from similar conduct in the future. For instance, in TACA,212 the 
Commission ordered the undertakings concerned on one side to put an end forth-
with to the affirmed infringements of Articles 81(1) and 82 EC, and on the other 
side to refrain in future from any action having the same or a similar object or 
effect as the infringements referred to.213 

Article 7(1) of Regulation 1/2003 empowers the Commission to impose behav-
ioural or structural remedies which are proportionate to the infringement commit-
ted and necessary to bring the infringement effectively to an end. Structural reme-
dies can only be imposed if there is no equally effective behavioural remedy, in 
particular where there is a substantial risk of lasting or repeated infringement that 
derives from the very structure of the undertaking, or where any equally behav-
ioural remedy would be more burdensome for the undertaking concerned than a 
structural remedy.214 An example relating to liner conferences is the case of TACA 
in which the Commission ordered the undertakings concerned to “inform, within a 
period of two months, customers with whom they have concluded joint service 

                                                           
208  Article 16(1) of Regulation 1/2003. 
209  See above Chapter V A. III. 1. c. 
210  For example, pursuant to Article 13 of Regulation 1/2003. 
211  For more details, see Ritter/Braun, European Competition Law (2004), p. 1105. 
212  Commission Decision 99/243/EC of 16 September 1998 (Trans Atlantic Conference 

Agreement, “TACA”), O.J. 1999 L 95/1. 
213  Articles 4 and 7 of the decision adopted in Commission Decision 99/243/EC of 16 

September 1998 (Trans Atlantic Conference Agreement, “TACA”), O.J. 1999 L 95/1.  
214  Article 7 of Regulation 1/2003 in comparison with the 12th Recital of Regulation 

1/2003. 
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contracts that those customers are entitled to renegotiate the terms of those con-
tracts or to terminate them forthwith”.215 

In addition, Article 7(1) of Regulation 1/2003 empowers the Commission, in 
case of its legitimate interest, to issue a formal decision declaring that conduct 
which is known to have ceased was an infringement of Articles 81 and 82 EC, 
even when no fine is imposed.216 The purpose may be to clarify the legal position 
with respect to new types of agreements and practices that have not been settled in 
the existing case law or to prevent recurrence.217 A declaratory decision with a 
small fine (“symbolic” fine) might be an alternative, although this symbolic fine 
was annulled by the CFI in FEFC.218 

b. Interim Measures 
Unlike Article 3 of Regulation 17 which does not expressly refer to a power of the 
Commission to take interim measures, Article 8 of Regulation 1/2003 explicitly 
provides such power. Under Article 8 of Regulation 1/2003 and with reference to 
Community case law, interim measures can be decided: 

- on the basis of a prima facie finding of infringement; 
- in case of urgency due to the risk of serious and irreparable damages to compe-

tition; 
- if the order is provisional and limited to a period of time and may be renewed 

insofar as necessary and appropriate; 
- on the Commission’s own initiative. 

As regards the last condition, it is held in Community case law that the primary 
purpose of applying Community competition rules is to prevent distortions of 
competition and especially to safeguard the interests of consumers, rather than to 
protect the position of particular competitors.219 However, a compliant could help 

                                                           
215  Article 9 of the decision adopted in Commission Decision 99/243/EC of 16 September 

1998 (Trans Atlantic Conference Agreement, “TACA”), O.J. 1999 L 95/1. 
216  See the 11th Recital of Regulation 1/2003. Cf. also Ritter/Braun, European Competition 

Law, p. 1117. 
217  See the 14th Recital of Regulation 1/2003; CFI 11 March 1999, case T-136/94 (Eurofer 

ASBL v. Commission), [1999] E.C.R. II-263, para. 138; Commission Decision 
99/485/EC of 30 April 1999 (Europe Asia Trades Agreement, “EATA”), O.J. 1999 L 
193/23, paras. 182-186; ECJ 2 March 1983, case 7/82 (Gesellschaft zur Verwertung von 
Leistungsschutzrechten mbH (GVL) v. Commission), [1983] E.C.R. 483, paras. 16–28; 
ECJ 20 May 1987, case 272/85 (Association nationale des travailleurs indépendants de 
la batellerie (ANTIB) v. Commission), [1987] E.C.R. 2201, para. 15. 

218  CFI 28 February 2002, case T-86/95 (Compagnie générale maritime and Others v. 
Commission, “FEFC”), [2002] E.C.R. II-1011. 

219  Order of CFI 26 October 2001, case T-184/01 R (IMS Health Inc. v. Commission), 
[2001] E.C.R. II-3193, para. 145, following the Opinion of Advocate General Jacobs in 
ECJ 26 November 1998, case C-7/97 (Oscar Bronner GmbH & Co. KG v. Mediaprint 
Zeitungs- und Zeitschriftenverlag GmbH & Co. KG and Others), [1998] E.C.R. I-7791, 
para. 58. Following the judgment of the Frankfurt Higher Regional Court, the Commis-
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the Commission to acquire information and justify interim measures,220  and a 
compliant might constitute a desirable alternative to private enforcement which is 
still not developed in the framework of Community competition rules. 

c. Commitments 
According to Article 9 of Regulation 1/2003, the undertakings concerned by a 
Commission proceeding may prior to the Commission’s decision offer commit-
ments to meet the concerns of the Commission expressed in its preliminary as-
sessment. If the Commission agrees to the proposals or, where necessary, their 
amendments, it may decide to make those commitments binding on the undertak-
ings. Such a decision may be adopted for a specific period and conclude that there 
are no longer grounds for action in the case. In respect of status quo and mainte-
nance of these commitments as well as the grounds based on which the commit-
ments were made, the proceeding may be reopened upon request or on the Com-
mission’s own initiative. 

d. Publication 
Cease-and-desist orders, interim measures, decisions on commitments, decisions 
stating the inapplicability of Articles 81 and 82 EC and decisions imposing sanc-
tions must be published according to Article 30(1) of Regulation 1/2003, while 
procedural decisions may be published if they show sufficient general interest. 

7. Fines 
a. Categories of Fines 
As regards categories of fines, Regulation 1/2003 differentiates between proce-
dural fines, substantive fines and daily fines.221 According to Article 23(2) of 
Regulation 1/2003, the Commission may impose fines on undertakings for their 
intentional or negligent actions infringing Articles 81 and 82 EC, contravening a 
decision ordering interim measures, or failing to comply with a commitment made 
binding by a Commission decision. The provisions in Article 19(2) of Regulation 
4056/86 were similar; therefore, the application of Article 23(2) of Regulation 
1/2003 after the abolishment of Article 19(2) of Regulation 4056/86 actually 
means no change in this respect. The same is generally expected for procedural 
fines222 and daily fines.223 However, it should be noted that Article 23(1) of Regu-
lation 1/2003 provides for more extensive provisions of procedural fines than 
Article 19(1) of Regulation 4056/86, for example, in the case of a breach of seals 
affixed through the Commission’s inspection pursuant to Article 20(2)(b) of Regu-
lation 1/2003. 

                                                           
sion withdrew its interim measures, see Commission Decision 2003/741/EC of 13 Au-
gust 2003 (NDC Health/IMS Health: Interim measures), O.J. 2003 L 268/69. 

220  Ritter/Braun, European Competition Law (2004), p. 1116. 
221  Articles 23(1), (2) and 24 of Regulation 1/2003. 
222  Article 23(1) of Regulation 1/2003 in comparison with Article 19(1) of Regulation 

4056/86. 
223  Article 24 of Regulation 1/2003 in comparison with Article 20 of Regulation 4056/86. 
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b. Addressees 
Addressees of a fine decision can be undertakings or associations of undertak-
ings.224 Associations may be fined if the responsibility for an infringement of Arti-
cles 81 or 82 EC may be imputed to the association and not, or not only, to its 
members.225 Therefore, two criteria should be met in order to justify a fine deci-
sion against an association: the first is legal personality, and the second is respon-
sibility for autonomous market behaviour.226 This follows from the definition of 
“undertaking” in Community competition rules. Therefore, “liner conferences” 
cannot be fined by fine decisions: though they are defined as “associations of liner 
shipping companies”, they are no legal entities and assume no responsibility for 
autonomous market behaviour.227 This opinion was affirmed also by the CFI in 
Compagnie Maritime Belge (CEWAL): 

“… the Court finds that, since the conference does not have legal personality, the 
European Commission was entitled to impose a fine on the members of CEWAL, 
rather than on the conference itself. In this regard, it should be stressed that, in addi-
tion to CEWAL, each of the members of the conference was an addressee of the 
statement of objections. In those circumstances and having regard to the fact that 
CEWAL had no legal personality, the Court considers that, even if the statement of 
objections referred only to the possibility of imposing a fine on CEWAL in respect of 
the abusive practices, the applicants could not have been unaware that they ran the 
risk of a fine being imposed upon them, rather than on the conference.” 

c. “Non-criminal” Nature and Limitation Periods 
Like Article 4 of Regulation 4056/86, Article 23(5) of Regulation 1/2003 states 
explicitly that the fines imposed by decisions are of “non-criminal” nature.228 The 
legislative aim is to force the infringer to give up a current violation on one side, 
and to refrain the infringer or others from further violation in future. An example 
concerning liner conferences is the case of Compagnie Maritime Belge 
(CEWAL)229 in which the CFI pointed out explicitly that “the fine is also intended 

                                                           
224  See Articles 23(1), (2) and 24(1) of Regulation 1/2003. 
225  CFI 16 December 2003, joined Cases T-5/00 and T-6/00 (Nederlandse Federative 

Vereniging voor de Groothandel op Elektrotechnisch Gebied, Technische Unie BV v. 
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Maritime Belge Transports SA and Others v. Commission), [1996] E.C.R. II-1201, para. 
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Maritime Belge Transports SA and Others v. Commission), [1996] E.C.R. II-1201, para. 
235. 
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to dissuade the undertakings from committing the infringements in question 
anew”.230 

In addition, the fines can also be imposed for a violation that has already cea-
sed.231 This is, however, subject to the provisions on period of limitation. The 
fining of undertakings for substantive infringements or infringements of proce-
dural provisions is allowed only during this period.232 According to Article 25 of 
Regulation 1/2003, the power of the Commission to impose fines is subject to the 
following limitation periods: 

- three years in the case of infringements of provisions concerning requests for 
information or the conduct of inspections; 

- five years in the case of all other infringements. 

Furthermore, Article 26 of Regulation 1/2003 provides for a limitation period of 
five years for the enforcement of a fines decision of the Commission. The rules on 
limitation periods for enforcement of fines and periodic penalty payments were 
previously given in Regulation 2988/74,233 which also applied to fines for in-
fringements in the field of transport. No provisions on the period of limitation 
were determined in Regulation 4056/86; the relevant provisions in Regulation 
2988/74 were applicable. After the adoption of the decentralized enforcement 
regime, the NCAs can take procedural steps more independently; this may often 
lead to interruption of the limitation period. Therefore, it is necessary to clarify the 
function and implementation of provisions on limitation periods in the new re-
gime.234 According to Article 37 of Regulation 1/2003, Regulation 2988/74 shall 
not apply to measures taken under Regulation 1/2003. Accordingly, provisions on 
the period of limitation were laid down in Articles 25 and 26 of Regulation 
1/2003. They are applicable to liner conferences under the amended Regulation 
4056/86 and will apply to the liner shipping sector after the ending of Regulation 
4056/86 on 18 October 2008. 

d. Amount of Fines and Determination 
As regards the amount of fines, Regulation 4056/86 provides for a certain scale of 
fines for particular infringements,235 and also allows percentage fines.236 Regula-
                                                           
230  This dissuasive function of fines was confirmed again in CFI 19 March 2003, case T-

213/00 (CMA CGM and Others v. Commission), [2003] E.C.R. II-913, para. 340. 
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232  For more details see Ritter/Braun, European Competition Law (2004), p. 1124 ff. 
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234  See the 31st Recital of Regulation 1/2003. 
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tion 1/2003 provides merely for percentage fines and requires, like Regulation 
4056/86,237 that fines must be in proportion to the gravity and duration of the in-
fringement.238 Regulation 1/2003 empowers the Commission to impose fines ac-
cording to the merits of the case.239 Although the amount of fines must be deter-
mined individually for each undertaking participating in the infringement, the 
Commission is not prevented from determining the overall amount of the fines to 
be imposed and then from spreading that total amount among the undertakings 
according to their “specific impact”. The lawfulness of this method of the Com-
mission is affirmed by the CFI and also in maritime case law. In CMA-CGM,240 
the CFI stated that a calculation whereby the Commission first determines the 
overall amount of the fines to be imposed and then spreads that total among the 
undertakings concerned by dividing them into groups according to the extent of 
their activities in the sector concerned is lawful. The way of allocation of a total 
amount of fines among undertakings according to specific impact was explained 
by the CFI in Compagnie Maritime Belge (CEWAL):241 

“Moreover, the mere fact that the fine imposed on CMB is substantially greater than 
that imposed on the other undertakings is not in itself indicative of unequal treatment. 
In this case, the European Commission had regard to the fact that CMB controls a 
preponderant share of the trade, with the result that the impact of its actions on the 
market is significant, and that it occupies a decisive position within CEWAL. The 
Court further points out that, since the fine is also intended to dissuade the undertak-
ings from committing the infringements in question anew, the European Commission 
was lawfully entitled to take account of the fact that vessels belonging to the CMB 
group carried, at the time when the Decision was adopted, almost all the cargoes of 
the conference. In those circumstances, the Court considers that, by imposing on 
CMB a fine substantially greater than that imposed on the other undertakings, the 
European Commission did not infringe the principle of equal treatment.” 

8. Judicial Review 
Article 31 of Regulation 1/2003 provides that the Commission’s decisions on fines 
are subject to the unlimited jurisdiction of the ECJ which can cancel, reduce or 
increase the imposed fines. This makes no change to the repealed Article 21 of 
Regulation 4056/86. The power to review concerns decisions of the Commission 
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in which a fine or a periodic penalty payment is fixed. Article 31 of Regulation 
1/2003 is worded as if it were applicable only to the ECJ, but it actually also ap-
plies to the CFI.242 

However, the judicial review in relation to the enforcement regime of Commu-
nity competition rules should be evaluated more broadly. Generally, natural or 
legal persons have the right, pursuant to Articles 230 and 231 EC, to bring actions 
before the ECJ for the annulment of decisions by the Commission which have 
been directly addressed to them or directly or indirectly related to them. However, 
only those of the Commission’s acts which have binding legal effects and affect 
substantive or procedural interests constitute acts or decisions within the meaning 
of Article 230 EC.243 Therefore, there are three kinds of appealable acts before the 
ECJ. First, appeals against the Commission’s decisions can be brought before the 
ECJ; second, the Commission can be sued before the ECJ for its failure to take 
certain action which it is required to take under the EC Treaty or legislation en-
acted under the EC Treaty;244 third, when an appeal against a Commission deci-
sion has been lodged before the ECJ, the party filing the appeal may additionally 
ask the ECJ to grant an injunction suspending enforcement of the Commission 
decision or providing other interim relief.245 Since the last two kinds are of small 
importance for the procedural implementation of Community competition rules in 
the field of liner conferences, the following brief evaluation focuses on the first 
kind. 

The appealable decisions of the Commission include, inter alia, decisions 
which are explicitly provided for in Regulation 1/2003, i.e. cease-and-desist or-
ders, interim measures, decisions with commitments, decisions on fines and penal-
ties, exemptions and negative clearance, decisions withdrawing or renewing ex-
emption or decisions with commitments, and discovery as well as investigation 
orders. Furthermore, there are also a number of other acts of the Commission 
which are not expressly described as “decisions” falling under Regulation 1/2003 
but affect the legal position of the addressees, such as decisions rejecting com-
plaints, decisions refusing to issue an interim order, acts to disclose documents 
which are claimed to be confidential. These acts should also be considered appeal-
able, though they lack the usual formality of a decision. As regards the rejection of 
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complaints, it is stipulated that where the Commission has decided to reject a 
complaint without holding an investigation, the purpose of judicial review by the 
CFI is to ensure that the Commission’s decision in question is not based on mate-
rially incorrect facts, and not vitiated by an error of law, manifest error of assess-
ment or abuse of power.246 

The grounds, on which the appellant can ask the ECJ to quash a decision of the 
Commission, are given in Article 230 EC. They include: 1) lack of competence 
(jurisdiction); 2) infringement of an essential procedural requirement; 3) infringe-
ment of the EC Treaty or of any rule of law relating to its application; 4) misuse of 
powers.247 If an appeal is upheld on some or all counts, the ECJ may, depending 
on how serious the infringement is, quash the decision in whole or in part. In this 
way the ECJ does not substitute the role of the Commission to make a decision, 
but requires the Commission to take necessary measures to comply with the ECJ’s 
judgment and reconsider the case.248 Against the judgment of the CFI an appeal 
can be brought before the ECJ, but only on points of law.249 

B. China’s Procedural Rules of Competition Regulation 
     on Liner Conferences 

The RIMT contains a separate Chapter V entitled “Investigation and Settlement” 
which lays down the general procedural rules of competition regulation concern-
ing international liner shipping services. These general procedural rules were 
supplemented by implementation rules in Chapter V of the IRRIMT. It is worth-
while to point out that Chapter V of the RIMT contains not only procedural rules 
but also penalty provisions. Chapter VI of the RIMT and Chapter VI of the 
IRRIMT are entitled “Legal Liability”, but do not refer to sanctions or penalties on 
liner conferences due to anti-competitive practices. The only exception is Article 
50 RIMT which, however, only gives a very general statement. In connection with 
the procedural and enforcement rules, an overview of the MOC as the main au-
thority in charge of maritime regulation will be given below. 

I. Initiation of Investigation 

Article 35 RIMT provides for four substantive criteria for the initiation of the 
investigation. These four substantive criteria are not cumulative, but overlap. The 
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first criterion refers to liner conference agreements, operational agreements and 
freight rates discussion agreements which are concluded between international 
liner shipping undertakings concerning Chinese ports and may be detrimental to 
fair competition. The second criterion refers to all kinds of pools or alliances of 
international liner shipping undertakings which are established through agree-
ments. When the services of such a pool or alliance involve more than 30% of the 
total transportation volume of a certain shipping route of a Chinese port for a pe-
riod exceeding one year, and the services may be detrimental to fair competition, 
then the second criterion is fulfilled. The third criterion refers to the four catego-
ries of practices prohibitions laid down in Article 27 RIMT.  

The last criterion is an open provision and refers to any other practices which 
may be detrimental to fair competition on the international maritime shipping 
market. Such an open provision is a frequent occurrence in Chinese legislation, as 
the Chinese legislator often feels that Chinese legislation still lags behind in com-
parison with the legislation of many developed countries and therefore needs more 
flexibility. However, such open provisions may initiate excessive government 
interference in commercial practice and reduce legal certainty and the predictabil-
ity of legal implementation. In addition, due to the lack of provisions on assess-
ment, the decision or judgment of the authorities, based on such an open provi-
sion, may be partial and favour the interests of the government, i.e. the MOC, and 
even the interests of some SOEs. 

Investigations may be launched not only by the MOC on its own but also upon 
the request of interested parties.250 In case of a request of interested parties for 
investigations, the interested parties shall submit to the MOC an application in 
written form with the reasons for the investigations and necessary evidence.251 The 
MOC shall, within 60 working days after the date of receipt of the request, evalu-
ate the request and decide whether or not to start investigations. If the MOC con-
siders that reasons given or evidence offered are insufficient, it shall decide not to 
start investigations and notify the applicant. The applicant can make a request for 
investigations again after adding new reasons or new evidence. An investigation 
shall be started if the MOC comes, after the request, to the conclusion that it is 
necessary to conduct investigations or if the MOC wants to conduct the investiga-
tion on its own pursuant to Article 35 RIMT. When it starts an investigation, the 
MOC shall inform the SAIC and the NDRC252 of its evaluation and the relevant 
documents.253 

                                                           
250  Article 35 RIMT. 
251  Article 52(1) IRRIMT. 
252  The State Council department for price administration, mentioned here, is now the 

NDRC which was established on the basis of reorganisation of the previous State De-
velopment and Plan Commission. 

253  Article 52(2) IRRIMT. 
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II. Investigation Authorities and Investigation Committee 

1. Ministry of Communications (MOC) 
The Ministry of Communications (MOC) of the State Council and the traffic de-
partments of related regional governments254 are the authorities in charge of mari-
time administration and regulation within the meaning of Article 4 RIMT.255 The 
MOC is the national authority for maritime administration and the authority to 
decide on the regulation of competition in the maritime shipping market. 

In October 1949, the MOC was established to be responsible for transport by 
road, air and ship and for construction. In July 1970, railway transport was added 
after the merger of the MOC and the Ministry of Railway. In January 1975, the 
MOC, suffering from another administrative reform, lost responsibility for rail-
ways and civil aviation.256 Therefore, the competence of the MOC covers only 
transport by ship (including international maritime transport and domestic water-
way transport), port construction and road transport. Along with the dramatic 
development of maritime transport under the impact of reform and the opening 
after 1978, the MOC has been playing a more important role in Chinese shipping 
administration. 

2. A New Regulatory Authority: Ministry of Transport 
On 15 March 2008, the 11th NPC decided a reform of the State Council. Accord-
ing to the Reform Plan of the State Council,257 the MOC, the General Administra-
tion of Civil Aviation of China and the Urban Passenger Transport Agency of the 
Ministry of Construction258 were merged, becoming the new Ministry of Transpor-
tation.259 Most of the competences, organisation and personnel of the MOC were 
transferred to this new ministry. The old MOC is still relevant for the research as 
yet, especially in respect of the antitrust investigation against liner conferences in 

                                                           
254  The hereby mentioned “related regional governments” are principally the provinces and 

the direct-centrally ruled cities which have ports to and from which the international 
shipping transport services are carried out. 

255  This provision is more clearly described in Article 2 IRRIMT. 
256  The PRC Ministry of Railway and the PRC General Administration of Civil Aviation 

are, respectively, in charge for railway transport and civil aviation transport. 
257  Reform Plan of the State Council 2008 [国务院机构改革方案 (2008年)], adopted at 

the 1st Session of the 11th NPC on 15 March 2008. For press release, see Caijing Maga-
zine (Journal of Finance and Economics), 6/2008, p. 43 et seq.; Zhengquan Bao (China 
Securities Journal), 12. March 2008, p. A 07. 

258  According to No. 7 of the Reform Plan of the State Council 2008, the Ministry of Con-
struction are replaced by the new Ministry of Housing and Urban-Rural Development 
(MOHURD). 

259  The Civil Aviation Administration of China (CAAC) and the State Post Bureau are 
administrated by the new Ministry of Transport. See No. 4 of the Reform Plan of the 
State Council 2008. 
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connection with Terminal Handling Charges (THC), which will be discussed be-
low.260 

3. Investigation Authorities 
Article 36 RIMT determines the authorities in charge of the investigation. Under 
Article 36 RIMT, the MOC is the competent authority which carries out the inves-
tigation in cooperation with the SAIC and the NDRC. That means, the MOC, the 
SAIC and the NDRC are together referred to as “investigation authorities”. 

The investigation of the investigation authorities shall be carried out by a spe-
cific “investigation committee”.261  The investigation committee shall be estab-
lished by the three investigation authorities together and at least consists of three 
members. An additional provision regarding the establishment of the investigation 
committee is given in Article 60(1) IRRIMT which requires, if an investigation is 
conducted on the cases specified in Article 38 IRRIMT, that personnel of the 
competent traffic department of the regional government where the investigated 
person has been registered for his qualification of services shall be included in the 
investigation committee.262 

With regard to the competence of the investigation committee, there is a non-
consonance in the provisions of the RIMT and the IRRIMT. Article 37(2) RIMT 
provides that the investigation committee shall inform the investigated person 
about the aim, cause and duration of investigation. However, this provision is 
lightly changed by Article 53(2) IRRIMT which requires the investigation authori-
ties to inform the investigated person about the names of members of the investi-
gation committee, cause and duration of investigation. 

III. Investigation Procedure 

1. Initiation and Duration of Investigation 
The investigation shall be notified to the investigated person prior to the conduct 
of investigation.263 However, a clear period of time for this notification is not 
given. One question is the beginning of an investigation, which further refers to 
the calculation of the duration of an investigation. 

It follows from the wording of Article 37(1) RIMT that the notification of in-
vestigation with the information on the aim of the investigation, its reasons and 
duration is not equal to the beginning of investigation, since the notification of 
investigation shall be carried out prior to the conduct of investigation. It could 

                                                           
260  See below Chapter VI. B. I. 
261  Article 37 RIMT in conjunction with Article 53(1) IRRIMT. 
262  Article 38 IRRIMT provides for the prohibition of anti-competitive practices conducted 

by International shipping agency operators, international vessel management operators, 
international maritime transport cargo storage business operators and international 
maritime transport container depot and stacking yard business operators. As to the reg-
istration of services qualification, see Article 22 IRRIMT. 

263  Article 37(1) RIMT in conjunction with Article 53(2) IRRIMT. 
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give rise to a conflict of rules in respect of Article 53(2) IRRIMT which requires 
that the person under investigation shall reply to the investigation subject-matter 
within 30 days after the receipt of the notification. This provision implies that the 
notification of investigation is the beginning of investigation and the equal of the 
conduct of investigation. The determination of the beginning of an investigation is 
related to the calculation of the duration of investigation, since an investigation 
shall not exceed one year with the possibility of an extension.264  

2. Right and Obligation of a Person under Investigation 
The person under investigation shall, within 30 days after the receipt of the notifi-
cation of investigation, reply to the subject matter of the investigation.265 How-
ever, it is not determined whether the reply shall be submitted in written form or 
may also be carried out orally. Generally it could be argued that the written form 
is necessary. 

The IRRIMT provide that the person under investigation can request with-
drawal of members of the investigation committee, if he considers that one or 
more members of the investigation committee have relevant interests in common 
with the investigation applicant. 266 However, it is unclear to whom the person 
under investigation can put forward his application of withdrawal. It could be 
proper to say that the investigation authorities shall be in charge of such applica-
tion of withdrawal, since they shall adjust the composition of the investigation 
committee when they consider the application of withdrawal justified.267 

3. Scope of Investigation 
As regards the scope of the investigation, Article 38 RIMT provides that the inves-
tigators may put questions to the person under investigation and enterprises or 
natural persons entertaining business relationships with the person under investi-
gation. The investigators may also consult and make copies of the relevant docu-
ments, agreements, contracts, account books, business faxes, digital data and other 
pertinent data. However, there are no further provisions in respect of special 
measures such as the inspection of the related premises or the sealing of any rele-
vant documents in case of urgency. Although it is also required that the person 
under investigation shall truthfully provide relevant information and material and 
shall not refuse investigation or conceal the true information or give false informa-
tion,268 the penalty for the infringement of this information obligation is relatively 
light. According to Article 53 RIMT, those who refuse to cooperate in the investi-
gations or conceal true information or give false information shall be ordered to 
make corrections and to pay a fine to the amount from 20,000 to 100,000 RMB. 

                                                           
264  Article 37(2) IRRIMT states that the time limit of an investigation can be extended for 

half a year where necessary and upon the approval of the investigation authorities. 
265  Article 53(2) IRRIMT. 
266  Article 53(3) IRRIMT. 
267  The 2nd Sentence of Article 53(3) IRRIMT. 
268  Article 39 RIMT in conjunction with Article 54(1) IRRIMT. 
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Therefore, it is questionable whether or not the investigation measures could be 
carried out effectively. 

Another point in relation to the scope of investigation is the protection of busi-
ness secrets. Investigators shall keep confidential business secrets of the investi-
gated persons and the related enterprises as well as persons who have business 
relationships with the investigated persons.269 In this respect, the persons under 
investigation shall identify the business secrets to the investigation committee, and 
the investigation committee shall make a record of the business secrets in written 
form.270 If the investigated person finds that the members of the investigation 
committee disclose such business secrets and has sufficient evidence to support 
this blame, he has the right to make a complaint to the investigation authorities.271 
Further Provisions upon the administrative examination and decision pertaining to 
such infringement have not been given. The legal remedy for damages for the 
disclosure of business secrets by administrative organisations or their officials is 
not enough.272 

4. The Right to be Heard 
As regards the right of the parties pertaining to the investigation, the RIMT pro-
vides for the right to be heard. This right belongs not only to the person under 
investigation, but also to the other parties related such as the applicant. It is inter-
esting to note that this right has been determined in the form of the obligation of 
the investigation authorities. Article 41 RIMT states that the investigation authori-
ties shall inform the parties under investigation of the right to be heard before the 
investigation authorities decide on prohibitive or restrictive measures. The right to 
be heard may only be involved within a period of ten days after the receipt of the 
investigation authorities’ notification of that right, see Article 59 IRRIMT. 

5. Consultative Experts 
The investigation committee can consult experts.273 However, the RIMT contains 
no further provisions on the organisation and activities of such consultative ex-
perts. Even the IRRIMT274 only state that the consultation with experts may be 
carried out before the authorities terminate the investigation. The subject-matter of 
such consultation has been limited to the assessment of the “degree of detriment to 
fair competition or to other parties of the transaction”. Moreover, the provision on 
the withdrawal of members of the investigation committee in Article 53(3) 
IRRIMT is also applicable to consultative experts.275 

                                                           
269  Article 38(2) RIMT in conjunction with Article 54(2) IRRIMT. 
270  Article 54(1) IRRIMT. 
271  Article 54(3) IRRIMT. 
272  The protection measures of confidential data are limited to administrative and criminal 

penalties imposed on the member(s) of the investigation group. Aside from that, there 
are no provisions relating to civil compensations for the person under investigation. 

273  Article 37(1) RIMT. 
274  Article 57(1) IRRIMT. 
275  Article 57(2) IRRIMT. 
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6. Administrative Decision and Legal Remedy 
After the investigation process has ended, the investigation authorities shall make 
a conclusion which shall be notified to the person under investigation and other 
related parties in written form.276 This conclusion is an administrative decision 
which shall have a given content in accordance with the three individual circum-
stances determined in Article 58 IRRIMT. Under the first circumstance that the 
“basic facts are not tenable”, the investigation authorities shall decide to terminate 
the investigation. However, the wording of “basic facts” is equivocal. Logically, it 
could be interpreted that the “basic facts” are infringements within the meaning of 
Article 35 RIMT in conjunction with Article 27 RIMT, namely practices detri-
mental to fair competition in the market of international maritime transport. 

This interpretation of “basic facts” could be supported by further provisions re-
lating to the conclusion of an investigation in respect of the second and third cir-
cumstances. Under the second circumstance that the “basic facts exist but are not 
in substance detrimental to fair competition in the market” the investigation au-
thorities may decide not to take prohibitive or restrictive measures against the 
person under investigation. In respect of the term “may” instead of “shall”, it 
could be argued that the possibility of prohibitive or restrictive measures against 
infringement under the second circumstance shall not be excluded. Under the third 
circumstance that the “basic facts are clear and in substance detrimental to fair 
competition”, the investigation shall take prohibitive or restrictive measures pur-
suant to the RIMT. The prohibitive or restrictive measures as such are determined 
in Article 40 RIMT as follows: 

- ordering the correction of relevant agreements; 
- limiting the frequency of liner shipping services; 
- suspending the carry-out of freight rates or the filing of freight rates; or 
- ordering to regularly submit relevant documents. 

In this respect, two points shall be noted. The first refers to the severity of such 
measures against anti-competitive practices. The second refers to the legal remedy 
against the administrative decision following the investigation. 

a. Comparison with the General Penalty Provisions 
In comparison with the penalty provisions laid down in the RIMT and the 
IRRIMT against infringements of general administrative law other than competi-
tion regulation, the prohibitive or restrictive measures in Article 40 RIMT are 
vague and light. The general legal liability including concrete penalty provisions 
has been set forth in Chapter VI of the RIMT and Chapter VI of the IRRIMT. The 
only provision pertaining to anti-competitive “investigation and settlement” in the 
RIMT and the IRRIMT277 is Article 50 RIMT which, however, only states a very 
general rule as follows: 

                                                           
276  Article 40(1) RIMT. 
277  For example, Chaper V of the RIMT and Chapter V of the IRRIMT. 
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“Where, according to the conclusions reached by investigations, administrative pen-
alties shall be imposed or parties have engaged in illegal conduct as stipulated in Ar-
ticle 27 of these Regulation, the departments responsible for communications, de-
partments responsible for prices, or administrative departments responsible for 
industry and commerce shall impose penalties in accordance with the relevant laws 
and administrative regulations.” 

Besides its vague and equivocal content of Article 50 RIMT,278 this provision only 
refers to the “relevant laws and administrative regulations”. It is a very general 
phenomenon that the Chinese legislator prefers to use the terms “relevant laws and 
administrative regulations” in order to supplement the legislative lacuna or to 
avoid ineffective enforcement. However, this legislative technique often causes 
more vagueness and uncertainty. Even in the case that the “relevant laws and ad-
ministrative regulations” could refer to the Pricing Law, the LAUC as well as the 
related administrative regulations, it should be recalled that such laws and admin-
istrative regulations are, as shown above, not applicable to the regulation of liner 
conferences.279  

Apart from Article 50 RIMT, the other penalty provisions laid down in Chapter 
VI of the RIMT and Chapter VI of the IRRIMT mainly refer to infringement of 
general administrative regulation such as license regulation, filing requirement, 
payment of surety bond, liaison office as well as illegal acts etc. The administra-
tive penalties against such infringements are much sharper than the prohibitive or 
restrictive measures within the meaning of Article 40 RIMT, and often provide for 
measures like termination of operation, cancellation of operation permit, prohibit-
ing vessels from entering the PRC ports, confiscation of illegal income, imposing 
fines and even criminal charges.280 

b. Legal Remedy 
The second point refers to the legal remedy for addressees of administrative deci-
sions. Neither the RIMT nor the IRRIMT have laid down any provisions on legal 
remedies against the administrative decision concluding a competition investiga-
tion. It is unclear whether the administrative review can be applied for against 
such administrative decision. Therefore, the question arises whether the Admini-
stration Litigation Law281 and the Administration Review Law282 could apply as 
the general legal basis to supplement this legislative defect. 

The scope of application of the Administration Litigation Law is determined in 
Article 11(1) of the Administration Litigation Law according to which proceed-

                                                           
278  Zhang, The Regulation of Competition Law in International Shipping Transport (2005), 

p. 160. 
279  See above Chapter II B. II. 2. b. and Chapter II B. II. 3. d. 
280  E.g. Article 54 RIMT. 
281  Administration Litigation Law [行政诉讼法], adopted at the 2nd Session of the 7th NPC 

on 4 April 1989 and effective as of 1 October 1990. 
282  Administration Review Law [行政复议法], adopted at the 9th Session of the Standing 

Committee of the 9th NPC on 29 April 1999 and effective as of 1 October 1999. 
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ings can be initiated before the courts by natural or legal persons or other organi-
zations against any of the following specific administrative acts: 

1) administrative penalties such as detention, fine, revocation of a business li-
cense or permit, order of suspension of production or business or confiscation 
of property; 

2) administrative measures of limiting personal freedom or sealing up, confiscat-
ing or freezing up property; 

3) administrative infringement of lawful autonomy of business operation; 
4) administrative refusal of issuance of or silence to the application for a permit 

or license pursuant to laws; 
5) administrative repudiation of or silence to the application for performance of 

legal protection of personal rights and property rights; 
6) administrative failure in duty to distribute a pension pursuant to law; 
7) unlawful administrative request of obligation performance; and 
8) administrative infringement of other personal and property rights. 

In addition to the above provisions, Article 11(2) of the Administration Litigation 
Law adds an open clause that the people’s court shall also accept other administra-
tive proceedings which may be initiated in accordance with the provisions of rele-
vant laws and regulations apart from the provisions in Article 11(1) of the Ad-
ministration Litigation Law. Since the RIMT and the IRRIMT do not contain such 
provisions, the possibility for administration proceedings against administrative 
decisions within the meaning of Article 40 RIMT and Article 58 IRRIMT is ex-
cluded. As regards administrative review, Article 6 of the Administration Review 
Law settles the scope of application of the Administration Review Law and pro-
vides for eleven circumstances which are in large measure similar to the scope 
under Article 11 of the Administration Litigation Law.283 Since an administrative 

                                                           
283  The eleven circumstances under Article 6 of the Administration Review Law include 1) 

an administrative sanction, such as warning, fine, confiscation of illegal gains or prop-
erty, order to suspend production or business, suspension or rescission of license or 
permit, administrative attachment, which one refuses to accept; 2) a compulsory admin-
istrative measure, such as restriction of personal freedom or the sealing up, seizing or 
freezing of property, which one refuses to accept; 3) an administrative decision of alter-
ing, suspending or discharging certificates, such as a license, permit, credit certificate, 
credential, which one refuses to accept; 4) an administrative decision of confirming 
ownership or the right to use of natural resources, such as land, mineral resources, riv-
ers, forests, mountains, grasslands, unreclaimed land, beaches, maritime waters, which 
one refuses to accept; 5) infringement of one’s managerial decision-making power, 
which, one holds, has been perpetrated by an administrative organ; 6) cases where an 
administrative organ, which has altered and nullified one’s agricultural contract, is con-
sidered to have infringed upon one’s rights and interests; 7) cases where an administra-
tive organ is considered to have illegally raised funds, levied property, apportioned 
charge, or demanded the performance of duties; 8) cases where an administrative organ 
is considered to have illegally issued a certificate, such as a permit, license, credit cer-
tificate, or credential, or examining and approving or registering relative items, which 
one considers oneself legally qualified to apply for; 9) cases where an administrative 
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decision on anti-competitive practices does not fall within the scope of Article 6 of 
the Administration Review Law, the legal remedy of administrative review is also 
excluded. At last, it should be noted that this legislative deficiency refers not only 
to the person under investigation, but also to the investigation applicant whose 
market interest may be damaged by anti-competitive practices and who tries to 
initiate the investigation pursuant to Article 35 RIMT. 

C. Conclusion 

The effective implementation of competition rules depends on the effectiveness of 
procedural rules. The EC has adopted the general procedural rules for implementa-
tion of general competition rules at the very beginning (Regulation 17) and ad-
vanced a full-scaled modernization (Regulation 1/2003). Similar to the general 
competition rules of the Community, the general procedural rules are directly 
applicable to almost all fields of economic regulation, namely also to the regula-
tion of liner conferences. The situation in China is different. Before the AML was 
adopted in 2007, no procedural rules in the general and common sense were avail-
able. The sector-specific regulation could only be carried out on its own proce-
dural provisions. 

Regulation 4056/86 contains also procedural provisions. However, these sector-
specific procedural provisions deviate much from the previous notification system 
in Regulation 17 and come closer to the new system of legal exception in Regula-
tion 1/2003. After the adoption of Regulation 1419/2006, the regulatory procedure 
on liner conferences shall, except for the monitoring provisions in Regulation 
4056/86, directly follow the general procedural rules in Regulation 1/2003. 
China’s regulatory procedures on liner conferences are primarily based on the 
procedural provisions in the RIMT and the IRRIMT. Although such procedural 
provisions cover the main aspects of regulation procedures, such as the investiga-
tion authorities, initiation of investigation as well as investigation measures and 
hearings etc., most of them are not detailed, conflicts between individual provi-
sions can be found and an effective implementation is difficult to expect. 

                                                           
organ is considered to have failed to perform its statutory duty, according to law, of 
protecting one’s rights of the person and of property, and one’s rights to receive educa-
tion, as one has applied for; 10) cases where an administrative organ is considered to 
have failed to issue a pension, social insurance money or minimum maintenance fee for 
living according to law; and 11) cases in which other specific administrative acts of an 
administrative organ are considered to have infringed other lawful rights and interests. 



of the Regulation Regime 

A. Liner Shipping beyond the Expiration of Block  
     Exemption in the EU 

I. Incompatibility of Regulation 4056/86 with Articles 81  
   and 82 EC: A Substantive Review 

The review and the consequent repealing of Regulation 4056/86 were related to 
the question of incompatibility of Regulation 4056/86 with Articles 81 and 82 EC. 
This question has been analysed from the legislative point of view in the preced-
ing research.1 From the substantive point of view, it will be discussed in the fol-
lowing sections, so as to allow a complete understanding of the incompatibility of 
Regulation 4056/86 within the system of Community competition rules. 

1. Decision Practice and Systematic Review 
a. Restrictive Interpretation in Decision Practices 
In its decisions related to Regulation 4056/86 the Commission has, with the sup-
port of the ECJ, favoured a restrictive interpretation of Regulation 4056/86.2 From 
a historical point of view, the Commission began acquiring experience from 1987 
to 1990 in maritime transport after the adoption of Regulation 4056/86 and made 
an effort to reconcile the paradoxical regulation regime of Regulation 4056/86 
with the system of the primary Community competition rules. Until the early 
1990s, the Commission appeared to believe that collusion within and without 
conferences could be tolerated, provided that the activities of the maritime cartels 
could be very directly controlled.3 Between 1990 and 1994 the Commission’s 
interpretation of Articles 81 and 82 EC reached its maturity, as many of the deci-
sions applying these provisions stem from this period.4 Thus, the interpretation 
and application of Regulation 4056/86 became more restrictive on an individual 
basis, while a generous block exemption remained in general. From 1995 a new 
stage began in view of two respects. The first is the definition of the limits of the 
                                                           
1  See above Chapter II A. IV. 
2  Basedow, in: Immenga/Mestmäcker, EG-Wettbewerbsrecht Kommentar (2007), Ver-

kehr; C., p. 1527, Rn. 13. 
3  Ortiz Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 142. 
4  Ibid.  
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scope of the liner conference block exemption through the judicial control of 
Commission decisions; the second consisted in an extension of the Commission’s 
interpretative approach to liner shipping practices seriously restricting competi-
tion.5 In the years afterwards, the Commission took a tough line in its decisions 
concerning the application of Regulation 4056/86 and Articles 81 and 82 EC6 and 
broadened its horizon to include large-scale concentrations in the liner shipping 
sector in relation to merger control.7 As a result, the exemption under Regulation 
4056/86 could not, as declared and confirmed in related case law, signify that 
every restriction of competition brought about by liner conferences remains out-
side the general prohibition laid down by Article 81(1) EC.8 

b. A Systematic Review in the Light of Articles 81 and 82 EC 
The incompatibility of the block exemption for liner conferences with Articles 81 
and 82 EC follows from their characteristic as “hard core cartels” and serious 
restrictive practices, which were justified and preserved under Regulation 
4056/86, without any critical analysis based on competition rules and industry 

                                                           
5  Ibid., p. 143. 
6  For example, Commission Decision 93/82/EEC of 23 December 1992 (Cewal, Cowac 

and Ukwal), O.J. 1993 L 34/20 confirmed by CFI 8 October 1996, joined cases T-
24/93, T-25/93, T-26/93 and T-28/93 (Compagnie Maritime Belge Transports SA and 
Others v. Commission), [1996] E.C.R. II-1201 and ECJ 16 March 2000, joined cases C-
395/96 P and C-396/96 P (Compagnie Maritime Belge Transports, Compagnie Mari-
time Belge and Dafra-Lines A/S v. Commission), [2000] E.C.R. I-1365. Moreover, 
Commission Decision 94/980/EC of 19 October 1994 (Trans Atlantic Agreement, 
“TAA”), O.J. 1994 L 376/1; Commission Decision 94/985/EC of 21 December 1994 
(DSVK v. FEFC), O.J. 1994 L 378/17; Commission Decision 99/243/EC of 16 Septem-
ber 1998 (Trans Atlantic Conference Agreement, “TACA”), O.J. 1999 L 95/1; Commis-
sion Decision 2003/68/EC of 14 November 2002 (Revised TACA), O.J. 2003 L 26/53; 
Commission Decision 2000/627/EC of 16 May 2000 (Far East Trade Tariff Charges 
and Surcharges Agreement, “FETTCSA”), O.J. 2000 L 268/1. 

7  For example, Commission Decision of 19 December 1996 (Case No. IV/M.831 – P&O 
Royal Nedlloyd), O.J. 1997 C 110/7; Commission Decision of 7 May 1999 (Case No. 
IV/M.1474 – Maersk/Safmarine), O.J. 1999 C 176/9; Commission Decision of 6 Octo-
ber 1999 (Case No. IV/M.1651 – Maersk/Sea-Land), O.J. 1999 C 313/6; Commission 
Decision 99/421/EC of 26 January 1999 (P&O Stena Line), O.J. 1999 L 163/61; Com-
mission Decision of 29 November 2002 (Wallenius Lines AB/Wilhelmsen ASA/Hyundai 
Merchant Marine) (COMP/M.2879), O.J. 2003 C 30/31; Commission Decision of 22 
December 2004 (ECT/PONL/EUROMAX) (COMP/M.3576), not yet published; Com-
mission Decision of 29 July 2005 (Maersk/PONL) (COMP/M.3829), not yet published; 
Commission Decision of 12 October 2005 (TUI/CP SHIPS) (COMP/M.3863), not yet 
published. See also Ortiz Blanco, Shipping Conferences under EC Antitrust Law 
(2007), p. 143 and 144. 

8  CFI 8 October 1996, joined cases T-24/93, T-25/93, T-26/93 and T-28/93 (Compagnie 
Maritime Belge Transports SA and Others v. Commission), [1996] E.C.R. II-1201, para. 
50; CFI 28 February 2002, case T-86/95 (Compagnie générale maritime and Others v. 
Commission, “FEFC”), [2002] E.C.R. II-1011, para. 253.  
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study,9 provided that the four cumulative criteria of Article 81(3) EC are ful-
filled.10 This attitude simply accepted a standard argument in favour of the status 
quo of the liner shipping industry which enjoyed a vacuum of legislative review 
for a long time.11 

Therefore, it is necessary to reconsider Regulation 4056/86 in the light of Arti-
cle 81(3) EC by examining each aspect of these four cumulative criteria. In addi-
tion, the market power of liner carriers in the form of their collective dominant 
position must be considered in judging their abusive activities within the meaning 
of Article 82 EC. That means, the fourth and last criterion of Article 81(3) EC, i.e. 
no elimination of competition for a substantial part of the products in question, is 
closely connected with the question of dominance and thus connected with Article 
82 EC. This affects the analysis below.  

The fourth criterion under Article 81(3)(b) EC prohibits a cartelization through 
elimination of effective residual competition and complies with the principle of 
the EC Treaty to ensure that competition in the internal market is not distorted.12 
Under the fourth criterion there are two main issues which concern the question 
whether anti-competitive agreements afford the participating undertakings the 
possibility of eliminating competition in respect of a substantial relevant product 
market. The first is how much competition remains between the participating 
undertakings of the agreement concerned (internal competition); the second is how 
much competition remains with outsiders (external competition). While internal 
competition deals with the question whether the cooperation between the partici-
pating undertakings extends to all competitive parameters or whether it leaves to 
the parties the possibility of individual market behaviour, the evaluation of exter-
nal competition is based on the same factors as taken into consideration under 
Article 82 EC, i.e. market shares, dominant position and abusive activities. 13 
Therefore, the fourth criterion of Article 81(3) EC should be analyzed from the 
point of view of internal and of external competition respectively.14 

                                                           
9  See above Chapter II A. I. in conjunction with Chapter I A. I. 1. 
10  The 8th Recital of Regulation 4056/86. 
11  As far as the position of the Commission is concerned, an attitude, that there was no 

need to change or even abolish the block exemption for price fixing practices of liner 
conferences and Article 3 of Regulation 4056/86 must only be interpreted narrowly in 
line with the EC Treaty, has been repeated until the start of the review of Regulation 
4056/86. See Fitzgerald, Stability v Competitiveness (1999), p. 5; Wood, Recent Com-
mission Decisions Concerning the Scope of the Group Exemption for Liner Confer-
ences (1999), p. 18; Lang, Current Issues in EC Maritime Competition Law (1993), p. 
406. Cf. Dinger, The Future of Liner Conferences in Europe (2004), p. 156; Basedow, 
in: Immenga/Mestmäcker, EG-Wettbewerbsrecht Kommentar (2007), Verkehr; C., p. 
1527, Rn. 13. 

12  Mestmäcker/Schweitzer, Europäisches Wettbewerbsrecht (2004), § 13 Rn. 68, p. 356. 
13  Ibid., § 13 Rn. 68 et seq., p. 356; Ritter/Braun, European Competition Law (2004), p. 

157 ff. 
14  See Dinger, The Future of Liner Conferences in Europe (2004), p. 161 ff. It is true that 

a dominant position is not a requirement of the fourth criterion of Article 81(3) EC and 
insofar cannot solely give the excluding effect of an exemption. In TAA, the Commis-
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Accordingly, a review of a liner conference must include five aspects: 

1) The agreement must contribute to improvement of production or distribution 
or to promotion of technical or economic progress, namely economic or tech-
nical advantage; 

2) Consumers must be allowed a fair share of the resulting benefit, namely the 
economic advantages; 

3) Any restrictions imposed must be indispensable to attaining the preceding 
objectives; 

4) The agreement must not be capable of eliminating inside competition between 
the liner shipping companies which are members of the liner conference; and  

5) The collective dominant position must not be abused with the aim of distorting 
or eliminating outside competition. 

2. Economic or Technical Advantage 
a. General Review 
As to the first criterion of Article 81(3) EC, emphasis is given to “efficiency 
gains”.15 Efficiency claims must identify the nature of the efficiencies, the link 
with the agreement, their likelihood and magnitude, the means and any cost of 
                                                           

sion took the position that the members of the Trans-Atlantic Agreement (TAA) did not 
compete with each other in an effective manner and held market shares close to 70% 
(Commission Decision 94/980/EC of 19 October 1994 (Trans Atlantic Agreement, 
“TAA”), O.J. 1994 L 376/1, paras. 286 and 439). The CFI confirmed Commission’s 
findings concerning internal competition and market shares of the members of TAA, on 
one hand, but held on the other hand, that it was impossible to reach a definitive nega-
tive conclusion of admission of the fourth condition of the exemption solely on the ba-
sis of this information (CFI 28 February 2002, case T-395/94 (Atlantic Container Line 
and Others v. Commission, “TAA”), [2002] E.C.R. II-875, para. 330). Furthermore, the 
CFI stated that a dominant position cannot be treated, purely and simply, as the elimina-
tion of competition for the purpose of Article 81(3) EC and then declared that the pro-
hibition on eliminating competition was a narrower concept than the existence or acqui-
sition of a dominant position, and therefore the TAA could be considered as an 
agreement which did not eliminate competition within the meaning of Article 81(3)(b) 
EC and fulfilled the requirements of the exemption (CFI 28 February 2002, case T-
395/94 (Atlantic Container Line and Others v. Commission, “TAA”), [2002] E.C.R. II-
875, paras. 328–330; CFI 30 September 2003, joined cases T-191/98, T-212/98 to T-
214/98 (Atlantic Container Line AB and Others v. Commission, “TACA”), [2003] 
E.C.R. II-3275, para. 939). As regards different arguments as to the relation between 
the elimination of competition within the meaning of Article 81(3) EC and a dominant 
position within the meaning of Article 82 EC, see Ortiz Blanco, Shipping Conferences 
under EC Antitrust Law (2007), p. 417 ff. w.f.r. in Fn. 52 and Fn. 55.  

15  Guidelines on the application of Article 81(3) of the EC Treaty, 2004/C 101/08, O.J. 
2004 C 101/97, paras. 48–72. See CFI 14 July 1994, case T-77/92 (Parker Pen Ltd v. 
Commission), [1994] E.C.R. II-549, paras. 29–34. See also the exemptions granted for 
trade fairs, e.g. ECJ 9 July 1987, case 43/85 (Associazione nazionale commercianti in-
ternazionali dentali e sanitari (Ancides) v. Commission), [1987] E.C.R. 3131. Cf. Ortiz 
Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 295. 
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achieving the efficiencies,16 otherwise the first criterion of Article 81(3) EC will 
not be met because of the lack of a clear contribution to an improvement in pro-
duction or distribution or to technical or economic progress. For the contribution 
to improvement in production or distribution of products in question, the restric-
tions on competition of undertakings must be proven to be objectively capable of 
producing economic or technical advantages which are appreciable within the 
meaning of the first criterion of Article 81(3) EC. The advantages should be objec-
tive17 and appreciable.18 This rule derives from a classic judgment concerning the 
improvements referred to in the first criterion of Article 81(3) EC and was con-
firmed in numerous judgments and decisions.19 

                                                           
16  Cooperation may be justified and can lead to substantial economic benefits, in particu-

lar where companies need to respond to increasing competitive pressure and to a chang-
ing market driven by globalization, the speed of technological progress and the more 
dynamic nature of markets. See Guidelines on the application of Article 81(3) of the EC 
Treaty, 2004/C 101/08, O.J. 2004 C 101/97, paras. 32–33 and 56; also cf. Commission 
Decision 2003/300/EC of 8 October 2002 (IFPI Simulcasting), O.J. 2003 L 107/58, pa-
ra. 84. 

17  Objective advantages exist, in principal, when the parties to the restrictive agreement 
are not the only ones to benefit from them. On the contrary, subjective advantages, 
which contribute to the improvement of the parties, e.g. increase in profits, is not suffi-
cient to fulfil the first condition of Article 81(3) EC. However, if the improvement in 
the parties’ situation had a favourable effect on the market or on the economy in gen-
eral, these advantages could not be overlooked. For more details, see Ortiz Blanco, 
Shipping Conferences under EC Antitrust Law (2007), p. 297, Fn. 51 w.f.r. 

18  Advantages will be appreciable when the positive economic aspects of the agreements 
and restrictive practices not only equal but actually outweigh sufficiently the negative 
consequences for competition in the market. 

19  For example in Consten and Grundig, the ECJ established that “improvement must in 
particular show appreciable objective advantages of such a character as to compensate 
for the disadvantages which they cause in the field of competition”. See ECJ 13 July 
1966, joined cases 56 and 58/64 (Consten and Grundig v. Commission), [1966] E.C.R. 
299, para 348. The possible advantages are alternatives. The Commission often accepts 
various advantages at the same time when justifying fulfilment of the first condition. 
Beyond the typical advantages such as cost reductions, an increase in the variety of 
products offered for sale or an improvement in their quality, the interpretation of this 
condition takes also into account advantages that are not purely economic. For example, 
the Commission has accepted the contribution to greater protection of the environment 
as an advantage for the purposes of Article 81(3) EC. The ECJ has accepted the possi-
bility of considering the promotion or maintenance of full employment, which consti-
tutes an advantage for workers and the economy in general, as coming with the objec-
tives covered by Article 81(1) EC, since it is a contribution to improving the general 
conditions of production, particularly when the economic situation is unfavourable. But 
certain advantages of a general nature, such as social progress or regional development, 
may not be sufficient in themselves to justify fulfilment of the first condition of Article 
81(1) EC if no economic advantages can be shown. Cf. Ortiz Blanco, Shipping Confer-
ences under EC Antitrust Law (2007), p. 295 ff.; Ritter/Braun, European Competition 
Law (2004), p. 144 ff. 
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b. Liner Conferences 
The first and most important advantage that Regulation 4056/86 attributed to liner 
conferences is that they make possible the stability of the scheduled maritime 
transport market. According to the 8th recital to Regulation 4056/86, “conferences 
have a stabilizing effect, assuring shippers of reliable services” and “they contrib-
ute generally to providing adequate efficient scheduled maritime transport ser-
vices.” In this way, the secondary advantages implied in Regulation 4056/86 in-
clude reliability, regularity, adequacy and efficiency of services.20 

aa. Stability 
Stability was defined by the Commission as follows: “the maintenance of freight 
rates at a more or less constant level by liner conferences, in accordance with a set 
structure …, over a substantial period of time”.21 The core of this advantage is the 
stability of freight rates,22 in other words, freight rate fixing. 

The stability through freight rate fixing resulted from the restriction and even 
elimination of price competition between carriers as members of liner confer-
ences.23 Price competition is the most visible and important, but by no means the 
only, form of competition.24 In general, restrictive agreements on price fixing 
cannot satisfy Article 81(3) EC because of their severe detriment to consumer 
interests,25 and “none of the substantive conditions for exemption can be consid-
ered to be met by a price fixing agreement which is patently intended merely to 
restrict competition.”26 However, exemptions could also be granted in exceptional 
circumstances, especially in specific sectors. Against the opinions in favour of 

                                                           
20  Ortiz Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 299. 
21  Commission Decision 94/980/EC of 19 October 1994 (Trans Atlantic Agreement, 

“TAA”), O.J. 1994 L 376/1, para. 388. 
22  Ibid., paras. 387–389; Commission Decision 99/243/EC of 16 September 1998 (Trans 

Atlantic Conference Agreement, “TACA”), O.J. 1999 L 95/1, para. 367. 
23  CFI 30 September 2003, joined cases T-191/98, T-212/98 to T-214/98 (Atlantic Con-

tainer Line AB and Others v. Commission, “TACA”), [2003] E.C.R. II-3275, para. 
1619. 

24  See ECJ 25 October 1977, case 26/76 (Metro SB-Großmärkte GmbH & Co. KG v. 
Commission), [1977] E.C.R. 1875, paras. 20–21. Price competition contributes to main-
taining the price at the lowest possible level and encourages trade in goods between the 
Member States, thereby making possible an optimal allocation of resources based on 
the relative productivity and adaptability of undertakings, and giving consumers the 
benefits of a wide selection of goods and services, see ECJ 14 July 1972, case 48/69 
(Imperial Chemical Industries Ltd. v. Commission), [1972] E.C.R. 619, para. 115. 

25  ECJ 10 December 1985, case 240/82 (Stichting Sigarettenindustrie (SSI) and Others v. 
Commission), [1985] E.C.R. 3831, paras. 83–85; Commission Decision 85/74/EEC of 
23 November 1984 (Peroxygen products), O.J. 1985 L 35/1, para. 16. 

26  Commission Decision 86/399/EEC of 10 July 1986 (Roofing Felt), O.J. 1986 L 232/15, 
para. 98. 
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exemption of liner conferences,27 it must be examined whether freight rate fixing 
could really contribute to stability. 

First, as declared by the OECD Report 2002,28 the conditions of liner shipping 
markets, as a whole, “are not unique to the liner shipping sector, but are faced by 
any capital intensive industry providing a guaranteed and/or scheduled service 
(e.g. air cargo, power generation, etc.)”. Hence, a particularly generous exemption 
for freight rate fixing within liner conferences cannot be justified any more only 
on the basis of the argument of fluctuation and instability which exist not only in 
maritime transport industry but also in other similar sectors. 

Second, the question whether liner conferences can actually fulfil the function 
of stability requires an examination of the practical activities of liner confer-
ences.29 Empirical research shows that general rate increases have taken place 
excessively frequently and cannot meet the stability requirement of the UNCTAD 
Liner Code in the form of a period of a stated minimum duration.30 Therefore, the 
causality between price fixing and the quality of transport services offered by liner 
conferences is questionable. According to the OECD Report 2002, the improve-
ments in services do not appear to have resulted from the power of conferences in 
price fixing, but on the contrary from the circumstance that this power has waned 
                                                           
27  The foremost opinion supporting exemption of liner conferences is the presumption that 

maritime transport is characterised by considerable fluctuation and instability and the 
freight rate fixing as a control through liner conferences has the stabilizing effect which 
is favourable for both carriers and transport users. Cf. the 8th Recital of Regulation 
4056/86; Proposal of 13 October 1981 for a Council Regulation (EEC) laying down de-
tailed rules for the application of Articles 85 and 86 of the Treaty to maritime transport, 
COM (81) 423 final, O.J. 1981 C 282/4, Commission Memorandum, pp. 6–7. 

28  OECD, Final Report on Competition Policy in Liner Shipping (2002), paras. 33 and 
119–121. 

29  For a more comprehensive analysis, see Ortiz Blanco, Shipping Conferences under EC 
Antitrust Law (2007), p. 326 ff. 

30  The UNCTAD Liner Code provides for “General Freight-rate Increases” in its Article 
14 and requires especially that conferences should institute any general freight-rate in-
creases effective in accordance with this Code for a period of a stated minimum dura-
tion. (Article 14(9) of the UNCTAD Liner Code). These provisions serve to promote 
the stability effects in the related market. Since Regulation 4056/86 should be inter-
preted in accordance with the UNCTAD Liner Code (see the 4th Recital of Regulation 
4056/86), it is accepted that a stability effect through the control of “General Freight-
rate Increases” is also expected by Regulation 4056/86 from liner conferences. How-
ever, the empirical study shows that the “General Freight-rate Increases” take place, at 
most, every 12 months, and sometimes even less time passes between them. Even if the 
carriers’ claim was regarded that principally conference tariffs have remained stable in 
the 10-year period up to 2003, an opposite argument could be convincing that confer-
ences have not offered stability, fundamentally because of the frequency of “General 
Freight-rate Increases” and the imposition of new and increasingly more substantial 
surcharges. See ELAA, Reponse to Consultation Paper on the Review of Regulation 
4056/86 (2003), pp.13–14, paras. 3.29–3.35; and ELAA, Comments on responses sub-
mitted by third parties (2003), p. 5, para. 2.8. Cf. AUTF, Public Hearing on Review of 
Regulation 4056/86 (2003), pp. 16–20. 
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in recent years and carriers have had to seek new strategies to remain viable in a 
more competitive environment.31 Furthermore, the increase in the size of vessels 
leads to overcapacity which derives from the economic inevitability of cartelisa-
tion in the liner shipping market but in practice did strengthen rather than reduce 
the instability in that market.32 As regards the tariff structure, discriminatory tar-
iffs33 of liner conferences in practice often resort to cross-subsidies, favouring 
certain members and restraining the competition from independents, which serves 
the aim of profit maximisation but often fails to maintain the stability of freight 
rates.34 As far as the controversial nature of malpractices within the common or 
uniform freight rate system is concerned,35 there still is a great paradox unsolved 
under Regulation 4056/86. As far as the stability function of liner conferences to 
avoid destructive competition in the form of price wars36 is concerned, price wars 
have often been used as a weapon to cope with outside competition, i.e. the inde-
pendents and have been a source of instability.37 Ancillary surcharges which de-
rive partly from common discount practices and partly from price wars also con-
stitute an instability factor. The amount of surcharges is increasing and the 
structure of total tariffs becomes more complicated. The lack of transparency 
relating to the surcharges, especially the questionable risk management strategy, 
could aggravate uncertainty, cost burden and fluctuation on the side of shippers.38  

                                                           
31  OECD, Final Report on Competition Policy in Liner Shipping (2002), para. 121. 
32  For more details on economic theoretical analysis, see Ortiz Blanco, Shipping Confer-

ences under EC Antitrust Law (2007), p. 328. 
33  As to the justification of discriminatory pricing to different transport goods and its 

compliance with the requirement of common or uniform freight rates, see above Chap-
ter IV A. I. 3, Chapter IV A. II. 3. b. and Chapter IV A. III. 1. 

34  See Ortiz Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 329 ff. 
35  See above Chapter IV A. II. 3. b. 
36  The argument favouring liner conferences centers on the inside relation between the 

carriers as members of liner conferences by arguing that price wars would lead carriers 
members to a suicidal downward spiral. 

37  The adjustment of common or uniform freight rates within liner conferences often leads 
to instability, and the stability within and outside the liner conferences would be 
achieved again often on the basis of further restriction on competition. For example, af-
ter a period of time of price wars, the independents may be unable to continue the battle 
with liner conferences’ price cutting and abandon the trades; or the independents be-
come associated with liner conferences on acceptable conditions either as a full member 
or as a tolerated outsider. See Ortiz Blanco, Shipping Conferences under EC Antitrust 
Law (2007), p. 334. 

38  The amount of surcharges is increasing and the structure of total tariffs becomes more 
complicated. The lack of transparency relating to the surcharges, especially the ques-
tionable risk management strategy, could aggravate uncertainty, cost burden and fluc-
tuation on the side of shippers. Cf. OECD, Final Report on Competition Policy in Liner 
Shipping (2002), paras. 98–100; see also Commission Decision 99/243/EC of 16 Sep-
tember 1998 (Trans Atlantic Conference Agreement, “TACA”), O.J. 1999 L 95/1, para. 
475. 
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In conclusion, stability through freight rate fixing could actually not be guaran-
teed within the system of liner conferences. 

bb. Reliability and Regularity 
As regards liner shipping, reliability is defined by the Commission as “the mainte-
nance over time of a scheduled service, providing shippers with the guarantee of a 
service suited to their need.”39  Thus reliability derives directly from stability, 
which consists principally in the form of price fixing.40 Regularity is considered 
by the Commission as “the very essence of liner services; it constitutes their spe-
cial feature compared with unscheduled tramp services.”41 Therefore regularity 
can not be seen as an advantage within the meaning of Article 81(3) EC.42 

cc. Adequacy and Efficiency 
Adequacy is a concept generally directly related to quality of transport services 
and refers to shippers’ service requirements and should be measured according to 
whether and to what extent the services of liner conferences have met these ser-

                                                           
39  Commission Decision 94/980/EC of 19 October 1994 (Trans Atlantic Agreement, 

“TAA”), O.J. 1994 L 376/1, para 388. 
40  Ortiz Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 300, 321. 
41  Commission Decision 94/980/EC of 19 October 1994 (Trans Atlantic Agreement, 

“TAA”), O.J. 1994 L 376/1, para 388. The Commission stated in its decision of TACA 
that “liner services are, by their nature, regular in the sense of an evenly-spread timeta-
ble” (Commission Decision 99/243/EC of 16 September 1998 (Trans Atlantic Confer-
ence Agreement, “TACA”), O.J. 1999 L 95/1, para. 330). In applying Community com-
petition rules in a more general sense, the ECJ has considered on one occasion 
regularity of supplies to be a sufficient advantage to show that consumers had received 
a fair share of the benefit resulting from the advantages derived from the restrictions on 
competition permitted by the Commission, see ECJ 25 October 1977, case 26/76 (Met-
ro SB-Großmärkte GmbH & Co. KG v. Commission), [1977] E.C.R. 1875, para. 48. 

42  The exclusion of reliability and regularity as effective advantages deriving from stabil-
ity is also related to a wider interpretation of stability which was held by the carriers. 
This opinion argued a wider interpretation of stability which included not only freight 
rates, but also the permanence of conference members on the routes where they operate 
and as well as stability in the provision of services, in the sense of durability, or the un-
interrupted presence of carriers on their different routes. See e.g. CFI 28 February 2002, 
case T-395/94 (Atlantic Container Line and Others v. Commission, “TAA”), [2002] 
E.C.R. II-875, paras. 114–116; ELAA, Reponse to Consultation Paper on the Review of 
Regulation 4056/86 (2003), p. 6, para 3.5; ELAA, Issues Paper on the Review of Regu-
lation 4056/86 (2003), pp. 21 and 25, paras. 7.8 and 7.24 ff.; ELAA, Proposal for a New 
Regulatory Framework for the Liner Shipping Industry (2005), para. 2.1. This wider in-
terpretation, however, was not accepted by the Commission and classified as “an incor-
rect view of the stability of services, according to which the stability of transport means 
the protection of all existing services and requires protection against all competition, 
which is considered destructive”. See Commission Decision 99/243/EC of 16 Septem-
ber 1998 (Trans Atlantic Conference Agreement, “TACA”), O.J. 1999 L 95/1, para. 
347; Ortiz Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 301. 
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vice requirements.43 “Efficiency” is defined by the Commission as “supplying the 
right product at the right price”.44 This complies with the interpretation of the 
OECD.45 

In order to achieve adequacy and efficiency, liner conferences must carry out 
rationalisation agreements or the control of supply,46 since price fixing alone is not 
enough to restrain the natural impulse of competition within the system of liner 
conferences.47  However, the OECD Report 2002 shows that liner conferences 
have historically failed to achieve efficiency on two points: liner conferences have 
always sought to protect the least efficient carriers and overcapacity is a constant 
and distinct trend in this industry.48 In conclusion, adequacy and efficiency could 
not be considered as advantages of liner conferences any more. 

3. A Fair Share of Benefits for Consumers 
a. General Review 
Consumers must be allowed a fair share of the resulting benefits in order to justify 
the grant of an exemption under Article 81(3) EC. The definition of “consumers” 
should not be interpreted narrowly and generally refers to the customers of the 
parties to the agreement and subsequent purchasers, e.g. undertakings or final 
consumers.49 As regards the scope of consumers to be taken into account, the deci-
sive factor is the overall impact on consumers of the products within the relevant 
market and not the impact on individual members of this group of consumers.50 

For a “fair share”, it is required that the passing-on of benefits must compensate 
consumers for any actual or likely negative impact caused to them by the restric-
tion of competition found under Article 81(1) EC. Consequently, if such consum-
ers are worse off following the agreement, the second condition of Article 81(3) 
                                                           
43  Commission Consultation Paper of 27 March 2003 on the Review of Council Regula-

tion (EEC) No. 4056/86 laying down detailed rules for the application of Articles 81 
and 82 of the EC Treaty to maritime transport, para. 63; Ortiz Blanco, Shipping Con-
ferences under EC Antitrust Law (2007), p. 337. 

44  Commission Consultation Paper of 27 March 2003 on the Review of Council Regula-
tion (EEC) No. 4056/86 laying down detailed rules for the application of Articles 81 
and 82 of the EC Treaty to maritime transport, para. 64. 

45  It is said that economic efficiency requires that markets meet two more conditions: 1) 
each unit of output is consumed by those most willing to pay for it; 2)the right amount 
of output is produced so that prices reflect cost.OECD, Final Report on Competition 
Policy in Liner Shipping (2002), para. 122. 

46  Such as market sharing through geographical and temporal distribution of sailings, calls 
and transport capacity between the cartel members. 

47  Cf. Ortiz Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 351. 
48  OECD, Final Report on Competition Policy in Liner Shipping (2002), para. 122. 
49  Guidelines on the application of Article 81(3) of the EC Treaty, 2004/C 101/08, O.J. 

2004 C 101/97, para. 84. See also Ritter/Braun, European Competition Law (2004), p. 
152; Pace, European Antitrust Law (2007), p. 87. 

50  Guidelines on the application of Article 81(3) of the EC Treaty, 2004/C 101/08, O.J. 
2004 C 101/97, para. 87. See also CFI 21 March 2002, case T-131/99 (Shaw and Oth-
ers v. Commission), [2002] E.C.R. II-2023, para. 163. 
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EC is not met.51 However, in respect of the qualitative requirement of the “fair 
share” of the benefits, it is not required that consumers receive a share of each and 
every efficiency gain identified under the first criterion of Article 81(3) EC. It 
suffices that sufficient benefits are passed on to compensate for the negative ef-
fects of the restrictive agreement.52 

As regards the analytical principle for assessing the passing-on of benefit, the 
Commission holds the opinion that the second criterion of Article 81(3) EC incor-
porates a sliding scale. The greater the restriction of competition found under 
Article 81(1) EC the greater must be the efficiencies and the pass-on to consum-
ers. This sliding scale approach implies that if the restrictive effects of an agree-
ment are relatively limited and the efficiencies are substantial it is likely that a fair 
share of the cost savings will be passed on to consumers. On the contrary, if the 
restrictive effects of the agreement are substantial and the cost savings are rela-
tively insignificant, it is very unlikely that the second condition of Article 81(3) 
EC will be met. In relation to this assessing method, the impact of the restriction 
of competition depends on the intensity of the restriction and the degree of compe-
tition that remains following the agreement.53 This method of assessment complies 
with Community case law.54 

b. Liner Conferences 
As far as the liner shipping market is concerned, the term “consumers” mainly 
refers to shippers as transport users. They are not final consumers in the general 
meaning but industrial or commercial undertakings which utilize schedule liner 
shipping services to obtain import goods or transport export goods to other distant 
markets. These goods will still go through various stages of transport services 
until they reach final consumers in general meaning. 

In the liner shipping market, the assessment of the fair share of benefits for 
consumers should take two points into account. First, the intensity of the restric-
tion on competition directly affects the sliding scale as a measurement instrument. 
As shown in the precedent analysis, in the liner shipping market the restrictive 
effects of liner conferences are substantial and the economic efficiency gains are 
relatively insignificant. Therefore, it is unlikely that the second criterion of Article 
81(3) EC could be considered to have been fulfilled. Second, the second criterion 
of Article 81(3) EC is closely linked with, even dependent on the first criterion of 
                                                           
51  Guidelines on the application of Article 81(3) of the EC Treaty, 2004/C 101/08, O.J. 

2004 C 101/97, para. 85. 
52  Ibid., para. 86. 
53  Ibid., paras. 90–91. 
54  In SPO, the CFI held that a restrictive agreement whose benefits are limited (i) in com-

parison with the inconveniences that the consumer must stand and (ii) in comparison 
with the benefits obtained by undertakings which put it into practice, could not be au-
thorized. Accordingly, Article 81(3) EC cannot apply when the relation between the 
benefits obtained by the undertakings and those obtained by consumers is not propor-
tionate. See CFI 21 February 1995, case T-29/92 (Vereniging van Samenwerkende 
Prijsregelende Organisaties in de Bouwnijverheid (SPO) and Others v. Commission), 
[1995] E.C.R. II-289, para. 295. 
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Article 81(3) EC. Therefore, the evaluation of the economic advantages resulting 
from the restrictive agreements is important. It is perhaps for that reason that the 
Commission has, to a lesser extent in comparison with the other criteria of Article 
81(3) EC, focused on verifying that consumers receive a fair share of the effi-
ciency gains but often taken for granted that a sufficient passing-on of benefits 
occurred under the condition that competition was not eliminated.55 As regards the 
liner shipping industry, it is logical to say that a qualitative analysis of “fair share” 
and passing-on effects of the benefits or economic advantages could hardly be 
imagined, if the claimed economic advantages could not be proved.56 In other 
words, liner conferences cannot produce sufficient advantages to compensate for 
the much greater damage that they do as regards competition. 

4. Indispensable Nature of the Restrictions on Competition 
a. General Review  
If a restrictive agreement fulfils the first and second criteria of Article 81(3) EC, 
the function of the third criterion of Article 81(3) EC is to prevent a legal excep-
tion or block exemption from being granted to this agreement when its restrictive 
nature is not indispensable for the attainment of economic advantages.57  This 
means, it is necessary to evaluate whether legitimate objectives can be achieved 
with less restrictive means,58 in other words, whether the restrictive agreement 

                                                           
55  Cf. Kjolbye, The New Commission Guidelines on the Application of Article 81(3) 

(2004), p. 573. 
56  For more detailed discussion, see Ortiz Blanco, Shipping Conferences under EC Anti-

trust Law (2007), p. 358 ff. 
57  In Matra Hachette, the CFI interpreted “indispensable” to mean “strictly indispensa-

ble”, which is a well-known interpretation of the third condition of Article 81(3) EC. 
See CFI 15 July 1994, case T-17/93 (Matra Hachette SA v. Commission), [1994] E.C.R. 
II-595, para 138. More cf. Commission Decision 2003/300/EC of 8 October 2002 (IFPI 
Simulcasting), O.J. 2003 L 107/58, paras. 96–115; See ECJ 15 May 1975, case 71/74 
(Nederlandse Vereniging voor de fruit- en groentenimporthandel, Nederlandse Bond 
van grossiers in zuidvruchten en ander geimporteerd fruit “Frubo” v. Commission and 
Vereniging de Fruitunie), [1975] E.C.R. 563, paras. 40–43. 

58  Commission Decision 2002/914/EC of 24 July 2002 (VISA International-Multilateral 
Interchange Fee), O.J. 2002 L318/17, paras. 99–103; Commission Decision 
2003/300/EC of 8 October 2002 (IFPI Simulcasting), O.J. 2003 L 107/58, para. 97; ECJ 
20 February 1979, case 120/78 (Rewe-Zentral AG v. Bundesmonopolverwaltung für 
Branntwein), [1979] E.C.R. 649, para. 8; ECJ 13 December 1990, case C-238/89 (Pall 
Corp. v. P. J. Dahlhausen & Co.), [1990] E.C.R. I-4827, para. 12; ECJ 18 May 1993, 
case C-126/91 (Schutzverband gegen Unwesen in der Wirtschaft e.V. v. Yves Rocher 
GmbH), [1993] E.C.R. I-2361, para. 12; ECJ 6 July 1995, case C-470/93 (Verein gegen 
Unwesen in Handel und Gewerbe Köln e.V. v. Mars GmbH), [1995] E.C.R. I-1923, pa-
ra. 15; ECJ 26 November 1996, case C-313/94 (F.lli Graffione SNC v. Ditta Fransa), 
[1996] E.C.R. I-6039, para. 17. 
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allows performing the activity in question more efficiently than without such 
agreement or restriction.59 

Therefore, indispensability is closely linked to the principle of proportionality 
in Community law60 and often used as a synonym of “necessity” and “proportion-
ality”.61 A restriction of competition must not extend beyond what is necessary, in 
scope, territory and duration, for achieving the legitimate objectives of the agree-
ment in the sense of the first and the second criteria of Article 81(3) EC.62 Accord-
ingly, a two-fold test for assessment of the third criterion of Article 81(3) EC has 
been developed: 

“First, the restrictive agreement as such must be reasonably necessary in order to 
achieve the efficiencies. Secondly, the individual restrictions of competition that flow 
from the agreement must also be reasonably necessary for the attainment of the effi-
ciencies.”63 

The first step of the test requires that the technical or economic advantages are 
specific to the restrictive agreement, that means, that there is no economically 
viable and less restrictive method of achieving them.64 Once the necessity of re-
striction is justified, the second step is to evaluate the indispensable nature of each 
restriction of competition that flows from it. A restriction will be considered to be 
indispensable if its absence eliminates or substantially reduces the advantages of 
an agreement or makes it far more improbable to obtain them. In addition, it 
should be considered whether less restrictive alternatives exist.65 Further, a restric-
tion may be indispensable only for a given period, that is the period of time neces-
sary to obtain the advantages which justify the application of Article 81(3) EC.66 

                                                           
59  Guidelines on the Application of Article 81(3) of the EC Treaty, 2004/C 101/08, O.J. 

2004 C 101/97, para. 74. 
60  The principle of proportionality is established by Article 30 EC and also Article 86(2) 

EC. 
61  The decision practice of the Commission and Community case law show that the terms 

“indispensable”, “necessary” and “proportionate” are sometimes used as synonyms, 
which reflects their similarity as concepts in the context of the third criterion. Cf. Ortiz 
Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 373. 

62  See ECJ 25 October 1977, case 26/76 (Metro SB-Großmärkte GmbH & Co. KG v. 
Commission), [1977] E.C.R. 1875, para. 21; CFI 23 February 1994, joined cases T-
39/92 and T-40/92 (Groupement des Cartes Bancaires “CB” and Europay Interna-
tional SA v. Commission), [1994] E.C.R. II-49, para. 114; CFI 27 October 1994, case T-
35/92 (John Deere Ltd v. Commission), [1994] E.C.R. II-957, para. 105. 

63  Guidelines on the application of Article 81(3) of the EC Treaty, 2004/C 101/08, O.J. 
2004 C 101/97, para. 73. 

64  Ibid., para. 75. 
65  Ibid., paras. 78–80. 
66  Ibid., para. 81. 
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b. Liner Conferences 
As far as liner conferences are concerned, the Commission considers restrictions 
blacklisted in block exemption regulations or identified as hardcore restrictions in 
Commission guidelines and notices as probably not indispensable.67 Here, freight 
rate-fixing as the foremost restrictive practice of liner conferences is a so-called 
“hardcore restriction” and at the centre of the assessment process. The assessment 
of indispensability is also linked to other aspects of Regulation 4056/86, namely 
rationalization agreements, other authorized restrictions and the unlimited duration 
of Regulation 4056/86. 

According to the two-fold test for assessment of the third criterion of Article 
81(3) EC shown above, an assessment of the indispensability of freight rate-fixing 
consists of two steps: the first is to verify whether the freight rate-fixing of liner 
conferences could achieve the economic advantages, inter alia, stability of the 
liner shipping market; the second is to examine whether freight rate-fixing is sub-
stantially and reasonably necessary for the attainment of the argued economic 
efficiency and whether less restrictive alternatives exist. The first step is based on 
the negative conclusion of the preceding analysis.68 As regards the second step, the 
negation of the inevitable or absolute causality between freight rate-fixing and the 
argued primary economic efficiencies rules out the justification of the indispensa-
bility of freight rate-fixing. 

The repudiation of indispensability of freight rate-fixing is also concluded in 
the OECD Report 2002. Its research shows that even carriers themselves recognise 
implicitly that freight rate-fixing may no longer be the most effective response to 
market conditions, since many carriers sometimes operate as conference members 
and sometimes as independents, depending on the particular trade situation in 
question.69 The frequency of malpractices of conference members shows that con-
ferences are becoming less and less relevant to carriers’ business strategies. At the 
same time, carriers have delivered better quality and more shipper-responsive 
services in recent years. This improvement in shipping services has not come 
about because of price fixing, but, rather, has accompanied a decline in conference 
power and an increase in competition. Price fixing perhaps remains an industry 
“benchmark”, but in fact restricts efficiency, as rates are still oriented towards 
inefficient rather than efficient operators’ costs. Price fixing is no longer an inevi-
table feature of a stable liner shipping industry.70 

Moreover, as regards rationalization agreements, it is claimed to be ancillary to 
price fixing, as primarily a way of avoiding competition and only secondarily 
intended to improve services. Although rationalization agreements are allowed 
under Regulation 4056/86,71 their ancillary nature to freight rate-fixing is ques-
tionable, since outside the framework of conference agreements there also exist 
other effective maritime transport practices such as consortia which aim at in-

                                                           
67  Ibid., para. 79. 
68  See above Chapter VI A. I. 2. 
69  OECD, Final Report on Competition Policy in Liner Shipping (2002), para. 162. 
70  Ibid., Summary Section 4. 
71  Article 3(a) to (d) of Regulation 4056/86. 
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creasing efficiency of transport economy but do not include rules on price fixing.72 
Another example could be active competition from independents. Through the use 
of multimodal transport favoured by containerization and the supply of other 
flexible services such as non-principal ports and wide catchment areas, independ-
ents carry out active and effective competition, which demonstrates the dispensa-
bility of the rationalization agreements allowed by Regulation 4056/86.73 

Finally, the Commission feels that in some cases a restriction may be indispen-
sable only for a certain period of time, therefore an appropriate assessment of 
indispensability should regard this period of time required for the parties to achie-
ve the efficiencies justifying the application of the exception under Article 81(3) 
EC.74 Regulation 4056/86 does not provide for a time limit of the block exemption 
for liner conferences.75  However, an unlimited duration of a block exemption 
could be inappropriate. On one hand, it could not comply with the general princi-
ple of proportionality in Community law, since proportionality requires the strict 
interpretation of the primary Community rules and the compliance of the secon-
dary Community provisions with the primary rules. On the other hand, in respect 
of the third criterion of Article 81(3) EC, dynamic developments in market struc-
ture and technological improvements may change the conditions which previously 
justified the indispensability, or bring forth new less restrictive alternative prac-
tices.76 

                                                           
72  Dinger, The Future of Liner Conferences in Europe (2004), p. 159. The example of 

consortia refers to the important technological development of containerisation which 
has brought out dramatic revolution in the liner shipping industry. Under the effect of 
containerisation, consortia constitute a structural cooperation that can also resolve the 
structural problem of fluctuation or instability in the liner shipping market but do not 
require the implementation of freight rate-fixing. 

73  Dinger, The Future of Liner Conferences in Europe (2004), p. 159 ff.; Ortiz Blanco, 
Shipping Conferences under EC Antitrust Law (2007), p. 397. 

74  Guidelines on the application of Article 81(3) of the EC Treaty, 2004/C 101/08, O.J. 
2004 C 101/97, para. 81. See also CFI 15 September 1998, joined cases T-374/94, T-
375/94, T-384/94 and T-388/94 (European Night Services Ltd (ENS) and Others v. 
Commission), [1998] E.C.R. II-3141, para. 230. 

75  Such time limit is a common component of roughly all block exemption regulations 
except Regulation 4056/86. Therefore, the unlimited duration of Regulation 4056/86 is 
very extraordinary, as demonstrated in Community case law that “the authorisation 
granted for an unlimited period to liner conferences to cooperate in fixing rates for ma-
ritime transport is exceptional in the light of the relevant regulations and competition 
policy”. See ECJ 16 March 2000, joined cases C-395/96 P and C-396/96 P (Compagnie 
Maritime Belge Transports, Compagnie Maritime Belge and Dafra-Lines A/S v. Com-
mission), [2000] E.C.R. I-1365, para. 115; CFI 28 February 2002, case T-86/95 (Com-
pagnie générale maritime and Others v. Commission, “FEFC”), [2002] E.C.R. II-1011, 
paras. 254 and 484; CFI 30 September 2003, joined cases T-191/98, T-212/98 to T-
214/98 (Atlantic Container Line AB and Others v. Commission, “TACA”), [2003] 
E.C.R. II-3275, paras. 1381 and 1615.  

76  Ortiz Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 405. 
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5. No Substantial Elimination of Internal Competition 
a. General Review 
The fourth criterion of Article 81(3) EC is that the agreement must not allow the 
undertakings concerned to eliminate competition in respect of a substantial part of 
the products concerned. This criterion recognises the fact that rivalry between 
undertakings is an essential driver of economic efficiency, including dynamic 
efficiencies in the shape of innovation.77 If the agreement eliminates competition 
in one of its most important expressions, the fourth criterion of Article 81(3) EC 
could not be supposed to be fulfilled. This is particularly true for the case of 
elimination of price competition through restrictive agreements.78 

b. Liner Conferences 
Regulation 4056/86 allows for the block exemption for liner conferences espe-
cially by requiring “common or uniform freight rates”. Freight rate-fixing in con-
ferences agreements aims at the total elimination of price competition among the 
conferences members, although this aim has often not been attained because of 
“malpractices” of conference members. Rationalization agreements allowed under 
Regulation 4056/86 are considered as ancillary to freight rate-fixing and also serve 
to restrain possible competition among conference members, since freight rate-
fixing often is not enough to achieve a total control of the natural impulse of com-
petition from inside.79 

Community case law relating to maritime transport has never ignored the im-
portance of the fourth criterion of Article 81(3) EC. In TACA, the CFI stated that 
the fourth criterion of Article 81(3) EC is an autonomous Community law concept 
specific to Article 81(3) EC.80 In respect of the nature of liner conferences as 
“hardcore restriction”, incompatibility with the fourth criterion arises from the 
exemption under Regulation 4056/86. 

6. External Competition in Relation to Abuse of Collective Dominance 
a. General Review 
In contrast to Article 81(1) EC the application of which still depends on the verifi-
cation of a possible exemption pursuant to Article 81(3) EC (rule of reason), Arti-

                                                           
77  In the Commission’s view, when competition is eliminated the competitive process is 

brought to an end and short-term efficiency gains are outweighed by longer-term losses 
stemming inter alia from expenditures incurred by the incumbent to maintain its posi-
tion (rent seeking), misallocation of resources, reduced innovation and higher prices. 
See Guidelines on the application of Article 81(3) of the EC Treaty, 2004/C 101/08, 
O.J. 2004 C 101/97, para. 105. 

78  Guidelines on the application of Article 81(3) of the EC Treaty, 2004/C 101/08, O.J. 
2004 C 101/97, para.110. 

79  Ortiz Blanco, Shipping Conferences under EC Antitrust Law (2007), p. 351. 
80  See CFI 30 September 2003, joined cases T-191/98, T-212/98 to T-214/98 (Atlantic 

Container Line AB and Others v. Commission, “TACA”), [2003] E.C.R. II-3275, para. 
939. Cf. CFI 28 February 2002, case T-395/94 (Atlantic Container Line and Others v. 
Commission, “TAA”), [2002] E.C.R. II-875, para. 330. 
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cle 82 EC is a per se rule, which means that the abuse of a dominant position ex-
cludes any possibility of exemption from Article 82 EC and leads directly to the 
infringement of Article 82 EC. As already clarified by the court judgements, ex-
emptions pursuant to Article 81(3) EC do not block the applicability of Article 82 
EC.81 As regards liner conferences, Article 8 of Regulation 4056/86 allows for the 
possibility to revoke the legal benefit of a block exemption because of a violation 
of Article 82 EC.82 The application of Article 82 EC to liner conferences restricts 
the prominence of the block exemption in Regulation 4056/86 and mainly refers to 
external competition between conference members and outsiders, since a collec-
tive dominant position of a liner conference is often found to possess. 

Where two or more undertakings are operating in a market, there may be col-
lective dominance, if the involved undertakings together are not subject to effec-
tive outside competition. It has been one of the most complex and controversial 
issues in Community competition rules whether so-called “collective dominance” 
falls within the scope of application of Article 82 EC. Debates on this issue can be 
traced back to the early 1970s, and judicial practice on this point developed con-
siderably in 1998, 1999 and 2000.83 Finally, a wide as opposed to a narrow inter-
pretation of Article 82 EC84 was favoured by Community case law, especially in 
the ECJ’s judgments in France, SCPA and EMC85 and Compagnie Maritime Belge 
(CEWAL),86 and the CFI’s judgment in Gencor.87  

The establishment of (collective) dominance requires an examination of various 
indicators of market power, such as market structure, the position of the undertak-
ings concerned, market entry barriers, the characteristics of the undertakings and 

                                                           
81  See e.g. ECJ 11 April 1989, case 66/86 (Ahmed Saeed Flugreisen and Ohters v. Zen-

trale zur Bekämpfung unlauteren Wettbewerbs e.V.), [1989] E.C.R. 803, para. 32; CFI 
10 July 1990, case T-51/89 (Tetra Pak Rausing SA v. Commission), [1990] E.C.R. II-
309, para. 29; ECJ 16 March 2000, joined cases C-395/96 P and C-396/96 P (Compag-
nie Maritime Belge Transports, Compagnie Maritime Belge and Dafra-Lines A/S v. 
Commission), [2000] E.C.R. I-1365, para. 135. For more detailed analysis, see Mestmä-
cker/Schweitzer, Europäisches Wettbewerbsrecht (2004), § 15 Rn. 12 f., p. 381 f.; Eil-
mansberger, in: Hirsch/Montag/Säcker, Competition Law (2008), Part 2 Article 82, p. 
1075 f., Rn. 2-15-035 f. 

82  For more details see above Chapter V A. III. 3. b. 
83  For more details, see Whish, Competition Law (2001), p. 47 ff. 
84  In summary, the narrow view argues that the reference to more than one undertaking 

refers to different legal entities within the same corporate group. For more details, see 
Whish, Competition Law (2001), p. 473. 

85  ECJ 31 March 1998, joined cases C-68/94 and C-30/95 (French Republic and Société 
commerciale des potasses et de l'azote (SCPA) and Entreprise minière et chimique 
(EMC) v. Commission), [1998] E.C.R. I-1375. 

86  ECJ 16 March 2000, joined cases C-395/96 P and C-396/96 P (Compagnie Maritime 
Belge Transports, Compagnie Maritime Belge and Dafra-Lines A/S v. Commission), 
[2000] E.C.R. I-1365. 

87  CFI 25 March 1999, case T-102/96 (Gencor Ltd v. Commission), [1999] E.C.R. II-753. 
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the type and the results of their market behaviour.88 For the establishment of col-
lective dominance, it is necessary to determine whether the involved undertakings 
have the ability to behave independently of competitors, trading partners and con-
sumers to a significant degree, or are able to effectively obstruct outside competi-
tors with common measures.89 Further, it refers to the ability of the undertakings 
concerned to act uniformly on the market, which presupposes the presence of 
correspondingly strong links between these undertakings by which a certain level 
of group discipline can be enforced.90 A collective dominant position can also be 
created by less intense structural links between undertakings.91 Even the oligopo-
listic reaction interdependence can be one of linking factors and enables a uniform 
market presence by undertakings which are in themselves economically independ-
ent, especially when under considerable transparency of the market every member 
of the leading oligopoly could monitor with sufficient precision and speed the 
behaviours of the others.92 In this regard, the oligopoly market dominance requires 
an effective sanctioning mechanism on deviating members to discourage them 
from any attempt to push forward in competition.93 

b. Liner Conferences 
aa. Liner Conferences and Association of Carriers 
As explained above, Regulation 4056/86 grants the block exemption to certain 
arrangements between members of one or several liner conferences, but not to 
liner conferences themselves or to the basic agreement setting up the confer-
ences.94 This gives rise to the question whether liner conferences themselves could 
be addressees of measures of competition regulation. This depends on the question 

                                                           
88  For more details see Eilmansberger, in: Hirsch/Montag/Säcker, Competition Law 

(2008), Part 2 Article 82, p. 1098 f, Rn. 2-15-103 f. 
89  CFI 7 October 1999, case T-228/97 (Irish Sugar plc v. Commission), [1999] E.C.R. II-

2969, para. 46; CFI 25 March 1999, case T-102/96 (Gencor Ltd v. Commission), [1999] 
E.C.R. II-753, para. 274. 

90  ECJ 16 March 2000, joined cases C-395/96 P and C-396/96 P (Compagnie Maritime 
Belge Transports, Compagnie Maritime Belge and Dafra-Lines A/S v. Commission), 
[2000] E.C.R. I-1365, para. 39; CFI 7 October 1999, case T-228/97 (Irish Sugar plc v. 
Commission), [1999] E.C.R. II-2969, para. 46; CFI 6 June 2002, case T-342/99 (Air-
tours plc v. Commission), [2002] E.C.R. II-2585, para. 62. For more details, see Eil-
mansberger, in: Hirsch/Montag/Säcker, Competition Law (2008), Part 2 Article 82, p. 
1091, Rn. 2-15-081 f. 

91  Eilmansberger, in: Hirsch/Montag/Säcker, Competition Law (2008), Part 2 Article 82, 
p. 1092, Rn. 2-15-084. 

92  CFI 6 June 2002, case T-342/99 (Airtours plc v. Commission), [2002] E.C.R. II-2585, 
para. 60. For more details, see Mestmäcker/Schweitzer, Europäisches Wettbewerbsrecht 
(2004), § 16 Rn. 40, p. 407; cf. Eilmansberger, in: Hirsch/Montag/Säcker, Competition 
Law (2008), Part 2 Article 82, p. 1093 f., Rn. 2-15-087 f. 

93  CFI 6 June 2002, case T-342/99 (Airtours plc v. Commission), [2002] E.C.R. II-2585, 
para. 62. 

94  See above Chapter IV A. II. 1. Cf. also Basedow, in: Immenga/Mestmäcker, EG-
Wettbewerbsrecht Kommentar (2007), Verkehr; C., p. 1547, Rn. 38. 
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whether liner conferences can constitute associations of “undertakings” within the 
meaning of Article 81 EC. The term “undertaking” is not defined in the EC Trea-
ty, but was interpreted in Community case law. The ECJ explained that any entity 
that is engaged in an economic activity, regardless of its legal status and the way 
in which it is financed, constitutes an undertaking in the sense of Article 81 EC.95 
The CFI stated further that undertakings are entities established with some perma-
nence for a collective purpose.96 Therefore, only individual carriers as members of 
liner conferences, but not liner conferences themselves, are undertakings within 
the meaning of Article 81 EC. Also in respect of content, restrictive agreements 
between carrier members contain anti-competitive stipulations, but the basic 
agreement setting up a conference does not. 

bb. Collective Dominance of Liner conferences 
The significance of the judgment in Compagnie Maritime Belge (CEWAL),97 i.e. 
the ECJ’s decision following the appeal against the CFI’s judgment,98 consists not 
only in the verification of the application of Article 82 EC on collective domi-
nance in respect of development of Community competition rules, but also in that 
it directly refers to liner conferences. 

In this case the ECJ stated that collective dominance implies that a dominant 
position may be held by two or more economic entities legally independent of 
each other, provided that, from an economic point of view, “they present them-
selves or act together on a particular market as a collective entity”.99 Furthermore, 
the ECJ stated that in order to establish the existence of such a collective entity, it 
is necessary to examine the economic links or factors which give rise to a connec-
tion between the undertakings concerned, especially the economic links which 
enable the undertakings concerned to act together independently of their competi-
tors, their customers and consumers.100 Although in the ECJ’s opinion the mere 
fact that two or more undertakings are linked by an agreement, a decision of asso-
ciations of undertakings or a concerted practice within the meaning of Article 

                                                           
95  ECJ 23 April 1991, case C-41/90 (Höfner and Elser v. Macroton), [1991] E.C.R. I-

1979, para. 21. 
96  CFI 10 March 1992, case T-11/89 (Shell International Chemical Company Ltd v. Com-

mission), [1992] E.C.R. II-757, para. 312. 
97  ECJ 16 March 2000, joined cases C-395/96 P and C-396/96 P (Compagnie Maritime 

Belge Transports, Compagnie Maritime Belge and Dafra-Lines A/S v. Commission), 
[2000] E.C.R. I-1365. 

98  CFI 8 October 1996, joined cases T-24/93, T-25/93, T-26/93 and T-28/93 (Compagnie 
Maritime Belge Transports SA and Others v. Commission), [1996] E.C.R. II-1201. 

99  With this expression upon the interpretation of collective dominance, the ECJ empha-
sized that it is how the expression collective dominant position, as used in the remain-
der of this judgment, should be understood. See ECJ 16 March 2000, joined cases C-
395/96 P and C-396/96 P (Compagnie Maritime Belge Transports, Compagnie Mari-
time Belge and Dafra-Lines A/S v. Commission), [2000] E.C.R. I-1365, para. 36. 

100  ECJ 16 March 2000, joined cases C-395/96 P and C-396/96 P (Compagnie Maritime 
Belge Transports, Compagnie Maritime Belge and Dafra-Lines A/S v. Commission), 
[2000] E.C.R. I-1365, paras. 41 and 42. 
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81(1) EC does not, of itself, constitute a sufficient basis for a finding of collective 
dominance, the ECJ emphasized that an agreement, decision or concerted practice 
(whether or not covered by an exemption under Article 81(3) EC) may undoubt-
edly result in an (economic) link between undertakings concerned that is so close 
that they present themselves on that market as a collective entity vis-à-vis their 
competitors, their trading partners and consumers. In this way, the ECJ demon-
strated for the first time that the oligopolistic reaction interdepence could enable a 
uniform market presence by economically independent undertakings. This oli-
gopolistic reaction interdepence is a mechanism which prompts the oligopoly 
members, even knowing the probable lack of immediate consequences, should 
they not act in confirmity with the other members, to desist from such initiatives 
as price cuts and instead to partake in the excessive price levels which are due to 
the all-round abandonment of competition (oligopolistic peace).101 Further, a col-
lective dominant position can derive from the ability of uniform conduct of the 
undertakings concerned, which establishes strong links and a certain level of 
group discipline. This point was also confirmed by the ECJ.102 

The existence of a collective dominant position may therefore flow from the 
nature and terms of the related agreement, from the way in which it is imple-
mented and, consequently, from the links or factors which give rise to a connec-
tion between undertakings which result from it.103 In line with this interpretation, 
the ECJ concluded that a liner conference, as defined under Regulation 4056/86, 
can be characterized as a collective entity by its very nature and in the light of its 
objectives, and is incompatible with Article 82 EC.104 Not only was this interpreta-
tion of collective dominance confirmed in Community case law,105 but the un-
equivocal confirmation of the “collective position” of liner conferences was fol-
lowed in further judgments of the ECJ and the decisions of the Commission.106 

                                                           
101  Eilmansberger, in: Hirsch/Montag/Säcker, Competition Law (2008), Part 2 Article 82, 

p. 1093, Rn. 2-15-087; cf. Mestmäcker/Schweitzer, Europäisches Wettbewerbsrecht 
(2004), § 16 Rn. 40, p. 407. 

102  ECJ 16 March 2000, joined cases C-395/96 P and C-396/96 P (Compagnie Maritime 
Belge Transports, Compagnie Maritime Belge and Dafra-Lines A/S v. Commission), 
[2000] E.C.R. I-1365, para. 39. 

103  Ibid., paras. 43–45. 
104  Ibid., para. 48. 
105  CFI 30 September 2003, joined cases T-191/98, T-212/98 to T-214/98 (Atlantic Con-

tainer Line AB and Others v. Commission, “TACA”), [2003] E.C.R. II-3275, para. 595. 
106  For example, Commission Decision 99/243/EC of 16 September 1998 (Trans Atlantic 

Conference Agreement, “TACA”), O.J. 1999 L 95/1, para. 526. This decision was up-
held by CFI 30 September 2003, joined cases T-191/98, T-212/98 to T-214/98 (Atlantic 
Container Line AB and Others v. Commission, “TACA”), [2003] E.C.R. II-3275, para. 
601. In this case, the CFI confirmed that belonging to a conference, with all characteris-
tics by nature (which implies such as existence of a freight rate tariff, the enforcement 
provisions and penalties, having a secretariat and annual business plans, all very stan-
dard in conferences system) was enough to establish the existence of a collective posi-
tion, without there being any need to examine the importance of other possible ties. See 
CFI 30 September 2003, joined cases T-191/98, T-212/98 to T-214/98 (Atlantic Con-
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cc. Abuse of Collective Dominance 
An infringement of Article 82 EC requires 1) a (collective) dominant position of 
the undertakings or the association of the undertakings concerned, and 2) the exis-
tence of abusive behaviour based on this (collective) dominant position, defined in 
Community case law as:107 

“an objective concept relating to the behaviour of an undertaking in a dominant posi-
tion which is such as to influence the structure of a market where, as a result of the 
very presence of the undertaking in question, the degree of competition is weakened 
and which, through recourse to methods different from those which condition normal 
competition in products or services on the basis of the transactions of commercial 
operators, has the effect of hindering the maintenance of the degree of competition 
still existing in the market or the growth of that competition.” 

Article 82 EC gives a number of examples of abuses of a dominant position but 
does not provide a closed list. In relation to liner conferences, the Commission’s 
decisions show several types of behaviour by liner conferences abusive of their 
collective dominance.108 In French-West African Carriers’ Committees, the Com-
mission dealt with, though not directly liner conferences, but shipping companies 
operating between French ports and the ports serving West and Central African 
States within the framework of cartels in the form of “carriers’ committees”. The 
Commission found that such “carriers’ committees” were set up for the purpose of 
sharing liner cargo among their members, therefore the market position of the 
shipping companies as members of the committees had to be assessed collec-
tively.109 In conclusion, the Commission stated that the practices of liner shipping 
companies as members of the carriers’ committees concerned aimed at eliminating 
effective competition from non-committee shipping lines and constituted an abuse 
of a dominant position within the meaning of Article 82 EC.110 In Compagnie 
Maritime Belge (CEWAL), the Commission’s decision dealt with several kinds of 
abusive behaviour on the basis of collective dominance of liner conferences. One 
was agreements of conferences with certain national authorities in order to use the 
government measures to eliminate competition from outsiders or squeeze the com-
petitors out of the market.111 Another included the use of “fighting ships” and 
                                                           

tainer Line AB and Others v. Commission, “TACA”), [2003] E.C.R. II-3275, paras. 
592, 597, 598 and 629. 

107  ECJ 13 February 1979, case 85/76 (Hoffmann-La Roche & Co. AG v. Commission), 
[1979] E.C.R. 461, para. 91. 

108  For a brief summary, see also Basedow, in: Immenga/Mestmäcker, EG-Wettbewerbs-
recht Kommentar (2007), Verkehr; C., p. 1564, Rn. 62. 

109  Commission Decision 92/262/EEC of 1 April 1992 (French-West African shipowners’ 
committees), O.J. 1992 L 134/1, para. 58. 

110  Ibid., para. 67, also cf. para. 68 (i). 
111  Commission Decision 93/82/EEC of 23 December 1992 (Cewal, Cowac and Ukwal), 

O.J. 1993 L 34/20, paras. 64–67, confirmed by CFI 8 October 1996, joined cases T-
24/93, T-25/93, T-26/93 and T-28/93 (Compagnie Maritime Belge Transports SA and 
Others v. Commission), [1996] E.C.R. II-1201, paras. 105–109; ECJ 16 March 2000, 
joined cases C-395/96 P and C-396/96 P (Compagnie Maritime Belge Transports, 
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similar destructive measures such as predatory pricing vis-à-vis non-conference 
shipping companies,112 and the use of blacklists of shippers or excessive condi-
tions in loyalty agreements as sanctions against certain shippers who had em-
ployed the services of independents.113 In TACA, the Commission found that the 
members of TACA agreed to restrict the availability and the contents of service 
contracts and in this way abused their collective dominant position by means of 
altering the competitive market structure to reinforce their dominant position.114 

The question of incompatibility of Regulation 4056/86 with Article 82 EC is al-
so linked to Article 8 of Regulation 4056/86. In Compagnie Maritime Belge 
(CEWAL), the ECJ stated that Article 8 of Regulation 4056/86 should serve to 
avoid a liner conference having effects incompatible with Article 82 EC, since it is 
by its conduct, or by its nature, that a liner conference holding a dominant position 
may abuse this dominant position.115 But with their abusive practice against exter-
nal competition, liner conferences infringe Article 82 EC, and that contributes to 
the incompatibility of Regulation 4056/86 with Article 82 EC. 

II. Beyond Regulation 1419/2006 

The adoption of Regulation 1419/2006 was a historic mile stone and turning point 
of competition regulation in the liner shipping sector. The future development of 
the liner shipping sector in the post-conferences time will be interesting. The liner 
shipping industry may tend to further market concentration through mergers and 
acquisitions, since cooperation in the form of liner conferences will undoubtedly 
be prohibited after 18 October 2008. Competition regulation will probably focus 
on the block exemption for consortia. Finally, the Guidelines on the application of 

                                                           
Compagnie Maritime Belge and Dafra-Lines A/S v. Commission), [2000] E.C.R. I-
1365, paras. 61 ff. 

112  Commission Decision 93/82/EEC of 23 December 1992 (Cewal, Cowac and Ukwal), 
O.J. 1993 L 34/20, paras. 75–83, confirmed by CFI 8 October 1996, joined cases T-
24/93, T-25/93, T-26/93 and T-28/93 (Compagnie Maritime Belge Transports SA and 
Others v. Commission), [1996] E.C.R. II-1201, paras. 139–141; ECJ 16 March 2000, 
joined cases C-395/96 P and C-396/96 P (Compagnie Maritime Belge Transports, 
Compagnie Maritime Belge and Dafra-Lines A/S v. Commission), [2000] E.C.R. I-
1365, paras. 112–120. 

113  Commission Decision 93/82/EEC of 23 December 1992 (Cewal, Cowac and Ukwal), 
O.J. 1993 L 34/20, paras. 29, 86 and 91, confirmed by CFI 8 October 1996, joined 
cases T-24/93, T-25/93, T-26/93 and T-28/93 (Compagnie Maritime Belge Transports 
SA and Others v. Commission), [1996] E.C.R. II-1201, paras. 183 and 185. 

114  Commission Decision 99/243/EC of 16 September 1998 (Trans Atlantic Conference 
Agreement, “TACA”), O.J. 1999 L 95/1, paras. 551–558, confirmed by CFI 30 Septem-
ber 2003, joined cases T-191/98, T-212/98 to T-214/98 (Atlantic Container Line AB 
and Others v. Commission, “TACA”), [2003] E.C.R. II-3275, paras. 1105–1159. 

115  See ECJ 16 March 2000, joined cases C-395/96 P and C-396/96 P (Compagnie Mari-
time Belge Transports, Compagnie Maritime Belge and Dafra-Lines A/S v. Commis-
sion), [2000] E.C.R. I-1365, paras. 48 and 49. 
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Article 81 EC to maritime transport services 116  (the Guidelines), which was 
adopted by the Commssion on 1st July 2008 following a public consultation on a 
draft,117 shows the Commission’s effort to provide the undertakings concerned 
with more assistance for competition assessment of their future market behaviour, 
especially the possible system of information exchange among liner shipping 
companies. The following section will start with a brief introduction to Regulation 
1419/2006, then give an overview of the block exemption under Regulation 
823/2000, and finally discuss the Guidelines. 

1. Regulation 1419/2006 
The Commission’s reasoning in Regulation 1419/2006118 focused on the four cu-
mulative criteria of Article 81(3) EC and declared the incompatibility of Regula-
tion 4056/86 with Article 81(1) EC. The question of incompatibility with Article 
82 EC is not discussed directly in Regulation 1419/2006. 

First, the Commission argues that liner conferences can neither successfully en-
force the conference tariff nor contribute to more stability or more reliable ship-
ping services than would be the case in a fully competitive market. Consequently, 
the Commission is of the opinion that the alleged causal link between the restric-
tions (price fixing and supply regulation) and the claimed efficiencies (reliable 
services) appears too tenuous to meet the first condition of Article 81(3) EC.119 
Secondly, the Commission emphasizes the serious negative effect of liner confer-
ences in the form of freight rate-fixing as a hard-core restriction on one hand, and 
points out on the other hand that up to now no clearly positive effects have been 
identified, and comes to the conclusion that the second criterion of Article 81(3) 
EC could not be fulfilled.120 Thirdly, the Commission states that consortia and 
individual service agreements could substitute the conferences, and that, therefore 
the conferences’ freight rate-fixing could be dispensed with. Since the indispensa-
bility of liner conferences presumed under Regulation 4056/86 has up to now not 
been identified, the third criterion of Article 81(3) EC is also not satisfied.121 Fi-
nally, the Commission attributes the existing price competition to the weakening 
of the conference system and points out that little price competition upon sur-
charges and ancillary charges has been promoted between conferences and non-
conference carriers. Another important point, according to the Commission, is the 
increase of cooperation between carriers of liner conferences, of consortia and 
independents, by the exchange of commercially sensitive information and in col-
lusion on price and capacity arrangements. Concerning the possible elimination of 

                                                           
116  Guidelines on the application of Article 81 of the EC Treaty to maritime transport 

services, O.J. 2008 C 245/2. 
117  Draft Guidelines on the application of Article 81 of the EC Treaty to maritime transport 

services, O.J. 2007 C 215/3. 
118  For a summery of Regulation 1419/2006, see also Munari, Liner Shipping and Antitrust 

after the Repeal of Regulation 4056/86 (2009), pp. 48–51. 
119  The 4th Recital of Regulation 1419/2006. 
120  The 5th Recital of Regulation 1419/2006. 
121  The 6th Recital of Regulation 1419/2006. 
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internal and external competition, the Commission emphasizes the complexity of 
the situation and demands a case-by-case assessment.122 In sum, the Commission 
comes to the conclusion that liner conferences no longer fulfil the four cumulative 
criteria of Article 81(3) EC and should therefore be abolished. 

2. Block Exemption for Consortia: Regulation 823/2000 
a. General Review 
In respect of the gravity of restriction on competition, consortia and liner confer-
ences are fundamentally different agreements of liner shipping companies. While 
the conference primarily aims at increasing profits through restriction of competi-
tion especially by freight rate-fixing, consortia focus on the reduction of costs, the 
rationalisation of shipping services and the achievement of economies of scale.123 
Nevertheless, consortia also constitute joint operations of liner shipping compa-
nies and are liable to restrict competition which may lead to infringements of 
Community competition rules. On the basis of the preceding brief introduction to 
the legislative development of the block exemption for consortia, it is interesting 
to note that the European Council and the Commission held different views on the 
legislative reasoning. 124  In Council Regulation 479/92, which empowers the 
Commission to adopt the block exemption for consortia, the European Council 
pointed out on one hand that the rationalizing function of consortia can help to 
improve the productivity of liner shipping services and promote technical and 
economic progress, and emphasized on the other hand that the legalization of 
consortia is a measure which can make a positive contribution to improving the 
competitiveness of shipping in the Community.125 The Commission admitted also 
the rationalizing function of consortia,126 but emphasized the fulfilment of the 
criteria of Article 81(3) EC and the compatibility with Article 81 EC.127 In spite of 
the primary consensus on the compatibility of consortia with Community competi-
tion rules, a further review of Regulation 823/2000128 is necessary, since the situa-

                                                           
122  The 7th Recital of Regulation 1419/2006. 
123  Dinger, The Future of Liner Conferences in Europe (2004), p. 127. 
124  For more details see Basedow, in: Immenga/Mestmäcker, EG-Wettbewerbsrecht Kom-

mentar (2007), Verkehr; D., p. 1578 ff., Rn. 3 and 4. 
125  The 4th and 6th Recitals of Regulation 479/92. 
126  In the 4th Recital of Regulation 823/2000, the Commission states that consortia gener-

ally help to improve the productivity and quality of available liner shipping services by 
reason of the rationalisation they bring to the activities of member companies and 
through the economies of scale they allow in the operation of vessels and utilisation of 
port facilities. 

127  On the basis of experience since Regulation 870/95, the Commission argued that it is 
possible to define a category of consortia which are capable of falling within the scope 
Article 81(1) EC but which can normally be regarded as satisfying the conditions laid 
down in Article 81(3) EC. See the 2nd Recital of Regulation 823/2000. 

128  In October 2008, the Commission has launched the revision of Regulation 823/2000 
and invited comments on a Preliminary Draft Regulation replacing Regulation (EC) No 
823/2000. Preliminary Draft Regulation on the application of Article 81 (3) of the Trea-
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tion of liner conferences will be changed fundamentally through the repeal of 
Regulation 4056/86.129 

b. Scope of Application and Definition 
aa. Consortia 
Regulation 823/2000 is applicable to consortia and defines, in Article 2(1), the 
term “consortium” by broad description130 of consortia from five aspects. 

The first aspect of a consortium as an agreement between two or more vessel-
operating carriers is that the parties to this agreement provide international liner 
shipping services. As defined in Article 2(2) of Regulation 823/2000, “liner ship-
ping” means the transport of goods on a regular basis on a particular route or 
routes between ports and in accordance with timetables and sailing dates adver-
tised in advance and available, even on an occasional basis, to any transport user 
against payment. Tramp shipping services are not subject to Regulation 
823/2000.131 The second aspect is that the international liner shipping services 
referred to deal exclusively with the carriage of cargo, not with passenger trans-
port or ferry services.132 The third aspect is that these international liner shipping 
services concerned should be carried out chiefly by container.133 The fourth aspect 
is that consortia operate one or more trades, the object of which is to bring about 
cooperation in the joint operation of a maritime transport service. It is a character-

                                                           
ty to certain categories of agreements, decisions and concerted practices between liner 
shipping companies (consortia), O.J. 2008 C 266/1. 

129  The validity of Regulation 823/2000 was extended by Regulation 611/2005 to 25 April 
2010. As required in the 3rd Recital of Regulation 611/2005, the review of Regulation 
823/2000 is also necessary pending the review of Regulation 4056/86. This review ne-
cessity was further stressed in the Draft Guidelines on the application of Article 81 of 
the EC Treaty to maritime transport services, O.J. 2007 C 215/3, para. 6. 

130  Dinger, The Future of Liner Conferences in Europe (2004), p. 128. 
131  The definition of tramp vessel services is defined in Article 2(3)(a) of Regulation 

4056/86. Although the international tramp shipping services do not fall under Regula-
tion 823/2000, the application of Regulation 1/2003 to this mode of international mari-
time transport services is granted after Regulation 1419/2006 repeals Article 32 of 
Regulation 1/2003 which previously excluded the application of Regulation 1/2003 to 
tramp vessel services. Cf. Basedow, in: Immenga/Mestmäcker, EG-Wettbewerbsrecht 
Kommentar (2007), Verkehr; D., p. 1579, Rn. 5. 

132  See Negenman, in: Schröter/Jakob/Mederer, Kommentar zum Europäischen Wettbe-
werbsrecht (2003), p. 1190, Rn. 115; Basedow, in: Immenga/Mestmäcker, EG-Wettbe-
werbsrecht Kommentar (2007), Verkehr; D., p. 1579, Rn. 6. 

133  See the 3rd Recital of Regulation 479/92. The reason for this provision relates to an 
argument that liner shipping is a capital intensive industry and the containerization has 
increased pressures for cooperation and rationalization in order to have more competi-
tiveness on the basis of economies of scale. A confirmation of this argument could also 
be found in the 6th Recital of Regulation 823/2000. For a detailed survey of container 
economy, especially in relation to modernization like port facilities as well as the as-
sessment of “chiefly by container”, see Basedow, in: Immenga/Mestmäcker, EG-
Wettbewerbsrecht Kommentar (2007), Verkehr; D., p. 1579, Rn. 6. 
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istic of liner shipping that it involves transport of cargo, chiefly by container, on a 
regular basis to ports of a particular geographic route, generally known as a 
trade. 134  Different from Regulation 870/95, Regulation 823/2000 replaces the 
expression “relating to a particular trade” with the term “relating to one or more 
trades”. In this way, Regulation 823/2000 provides for a broader scope of applica-
tion, which also could include a global alliance.135 The fifth aspect is that consortia 
should help to improve the productivity and quality of liner shipping services by 
cooperation within the consortia. This means that consortia should bring rationali-
zation to the activities of their member companies, create economies of scale and 
help to promote technical and economic progress by facilitating and encouraging 
utilization of containers and more efficient use of vessel capacity.136 

Regulation 823/2000 applies only to agreements concluded between the mem-
bers of a consortium, but not to restrictive agreements concluded between consor-
tia or one or more of their members on one hand and other shipping companies on 
the other hand, nor to restrictive agreements between different consortia operating 
in the same trade or between the members of different consortia as such.137 As to 
the territorial scope of Regulation 823/2000, its Article 1 requires that the interna-
tional liner transport services provided by consortia should cover services from or 
to one or more Community ports. This provision is similar to the requirement in 
Article 1(2) of Regulation 4056/86 and consequently the interpretation of this 
provision under Regulation 823/2000 may refer to the interpretation of Article 
1(2) of Regulation 4056/86.138 

bb. Other Definitions 
Besides the definitions of “consortium” and “liner shipping”, Article 2 of Regula-
tion 823/2000 defines “service arrangement”, “transport user” and “independent 
rate action”. Definitions of “commencement of the service” and “substantial new 
investment” were added by Regulation 611/2005. These definitions are less rele-
vant for the interpretation of the scope of application of Regulation 823/2000.139 

c. Block Exemption 
aa. Block Exemption for Consortia under Article 3 of Regulation 823/2000 
Article 3 of Regulation 823/2000 grants a block exemption to consortia. It has 
three parts. Article 3(1) of Regulation 823/2000 provides the general rule of non-
applicability of Article 81(1) EC to consortia and links the definition of a consor-
                                                           
134  Draft Guidelines on the application of Article 81 of the EC Treaty to maritime transport 

services, O.J. 2007 C 215/3, para. 10. 
135  For more details, see Basedow, in: Immenga/Mestmäcker, EG-Wettbewerbsrecht Kom-

mentar (2007), Verkehr; D., p. 1580, Rn. 7. 
136  The 4th Recital of Regulation 823/2000. 
137  See the 21st Recital of Regulation 823/2000 in comparison with the 8th Recital and 

Articles 5 and 6 of Regulation 823/2000. 
138  See above Chapter III A. II. For a detailed survey, see Basedow, in: Immenga/Mestmä-

cker, EG-Wettbewerbsrecht Kommentar (2007), Verkehr; D., p. 1581, Rn. 8. 
139  Basedow, in: Immenga/Mestmäcker, EG-Wettbewerbsrecht Kommentar (2007), Ver-

kehr; D., p. 1582, Rn. 13. 
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tium in Article 2(1) of Regulation 823/2000 and the legal conditions and obliga-
tions under Regulation 823/2000. 140  Article 3(2) of Regulation 823/2000 lists 
activities to which the declaration of non-applicability under Article 3(1) shall 
apply. As a supplement to Article 3(2)(g) of Regulation 823/2000, Article 3(3) 
regulates two ancillary activities.141 Two points must be explained here. The first 
is the equivocal wording of Article 3(2) of Regulation 823/2000, because it is not 
the activity itself that can lead to infringement of Article 81(1) EC. The block 
exemption is granted to the agreements in the form of consortia which contain one 
or more activities listed in Article 3(2).142 The second point concerns the word 
“only” in the first sentence of Article 2 of Regulation 823/2000. It means that the 
list of collusive activities that can be exempted from the application of Article 
81(1) EC according to Article 3(2) of Regulation 823/2000 is exhaustive.143 

bb. Block Exemption for Vertical Agreements under Article 10  
       of Regulation 823/2000 
Article 10 of Regulation 823/2000 provides a distinctive block exemption for 
vertical agreements between a consortium and transport users or their representa-
tive organisations. First, it demands of a consortium as one party to such an 
agreement that this consortium should fulfil the requirements under Regulation 
823/2000 and be exempted under Article 3 of Regulation 823/2000. Secondly, 
such vertical agreements concern conditions and quality of liner shipping services 
provided by the consortium and all general questions connected with such ser-
vices. Thirdly, such agreements should be reached on the basis of the consultation 
required under Article 9(2) of Regulation 823/2000. This provision does not con-
tain any conditions or obligations like those attached to the block exemption for 
consortia under Article 3 of Regulation 823/2000, but it helps to improve the ne-
gotiation position of transport users against consortia, similar to the special block 
exemption under Article 6 of Regulation 4056/86.144 

d. Conditions and Obligations 
The block exemption for consortia under Article 3(1) of Regulation 823/2000 
requires the fulfilment of certain conditions and obligations, determined in Arti-
cles 4 to 9 of Regulation 823/2000. The differentiation between conditions and 
obligations is declaratory, since consortia agreements which do not fully comply 
with either conditions or obligations conflict with Article 81(1) EC.145 Under the 
                                                           
140  See Articles 5, 6, 8 and 9 of Regulation 823/2000. 
141  For more detailed discussion of the activities listed in Article 3(2) and (3) of Regulation 

823/2000, see Basedow, in: Immenga/Mestmäcker, EG-Wettbewerbsrecht Kommentar 
(2007), Verkehr; D., p. 1584, Rn. 15 et seq. 

142  Basedow, in: Immenga/Mestmäcker, EG-Wettbewerbsrecht Kommentar (2007), Ver-
kehr; D., p. 1584, Rn. 14. 

143  Dinger, The Future of Liner Conferences in Europe (2004), p. 132. 
144  For a relevant analysis, see above Chapter IV A. II. 5. See also Basedow, in: Immen-

ga/Mestmäcker, EG-Wettbewerbsrecht Kommentar (2007), Verkehr; D., p. 1594, Rn. 
30. 

145  Dinger, The Future of Liner Conferences in Europe (2004), p. 132. 
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severability principle in Community law, if a clause that contradicts to any of the 
conditions or obligations under Articles 4 to 9 of Regulation 823/2000 can be 
separated from the rest of the consortium agreement, then the rest of the agree-
ment remains valid.146 

aa. Article 4 of Regulation 823/2000 
Although Article 4 of Regulation 823/2000 is adjacent to Article 3 in Chapter II 
“Exemption” and is not included in Chapter III “Conditions for Exemption”, it 
determines an important condition concerning the non-utilisation of existing ca-
pacity. According to this condition, any consortium which includes arrangements 
for the non-utilisation of existing capacity and whose members restrict competi-
tion by leaving a certain percentage of the capacity unused should not enjoy the 
exemption under Article 3 of Regulation 823/2000. Article 3(2)(b) of Regulation 
823/2000 allows temporary capacity adjustments. The reason is that the ability to 
make capacity adjustments is an essential feature inherent in consortia in respect 
of the rationalizing function of consortia to establish and operate a joint service.147 
However, the non-utilisation of a certain percentage of vessel capacity within a 
consortium is not an essential feature of consortia and may lead to a restriction on 
competition incompatible with Article 81(1) EC.148 

bb. Article 5 of Regulation 823/2000 
Article 5 of Regulation 823/2000 contains several alternative conditions to ensure 
that a sufficient degree of competition still remains in the markets where the con-
sortium operates.149 Consortia may only operate within a conference if there is 
effective competition on prices or in relation to the quality of service. Notwith-
standing the question whether or not a consortium exists inside or outside a con-
ference, the conditions of Article 5 are fulfilled if actual or potential competition 
exists from shipping companies that operate outside the consortium.150 

                                                           
146  Ibid. 
147  The 7th Recital of Regulation 823/2000. 
148  The capacity management of liner conferences primarily does not fall within the ex-

emption under Article 3 of Regulation 4056/86. It is argued that the Commission used 
the condition in Article 4 of Regulation 823/2000 to avoid that member carriers of liner 
conferences circumvent such prohibition by transferring a clause on capacity arrange-
ment from a liner conference agreement into a consortium agreement that exists within 
a liner conference. See Commission Working Paper: Report on Commission Regulation 
No. 870/95 (28 January 1999), available online at <http://ec.europa.eu/comm/competi 
tion/antitrust/report_comm_reg_870_95_en.pdf>, para. 57; Dinger, The Future of Liner 
Conferences in Europe (2004), p. 135. 

149  Dinger, The Future of Liner Conferences in Europe (2004), p. 132; Basedow, in: Im-
menga/Mestmäcker, EG-Wettbewerbsrecht Kommentar (2007), Verkehr; D., p. 1587, 
Rn. 21. 

150  Dinger, The Future of Liner Conferences in Europe (2004), p. 132. Cf. Basedow, in: 
Immenga/Mestmäcker, EG-Wettbewerbsrecht Kommentar (2007), Verkehr; D., p. 
1588, Rn. 22. 
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cc. Article 6 of Regulation 823/2000 
Article 6 of Regulation 823/2000 requires a consortium not to exceed a certain 
market share in order to benefit from the block exemption. If a consortium oper-
ates within a conference and has a market share below 30% on all markets within 
which it operates, or if a consortium operates outside a conference, it automati-
cally qualifies for the exemption according to Article 6 of Regulation 823/2000 
under the condition that other conditions and obligations contained in Regulation 
823/2000 are fulfilled. If the market share of a consortium exceeds the above limit 
but still remains below 50% on all markets within which it operates, then the 
agreement must be notified to the Commission. The consortium automatically 
enjoys the block exemption if the Commission has not opposed the agreement 
within six months from the date of notification. A consortium that has a market 
share of more than 50% in any market within which it operates, cannot enjoy the 
block exemption under Regulation 823/2000.151 

dd. Article 8 of Regulation 823/2000 
Article 8 of Regulation 823/2000 determines four cumulative conditions. They 
deal with the availability of individual service contracts, the right to withdraw 
from the consortium and the right to engage in independent marketing when the 
consortium operates a joint marketing structure. Article 8(1) of Regulation 
823/2000 requires that consortia allow their members to enter into service con-
tracts on an individual basis. Article 8(4) of Regulation 823/2000 contains a non-
discrimination clause; regarding this clause, we refer to the preceding analysis of 
the non-discrimination under Regulation 4056/86.152 

ee. Article 9 of Regulation 823/2000 
Article 9 of Regulation 823/2000 lays down four cumulative obligations which 
deal with several issues including consultation with shippers or their representa-
tive organisations, the availability of service details to the shippers, notification of 
any results of arbitration measures to the Commission and the availability of proof 
of the Commission that a consortium conforms to the requirements of Articles 5 to 
9 of Regulation 823/2000.153 

3. Guidelines on the Application of Article 81 EC to Maritime  
    Transport Services  
a. General Introduction 
After the repeal of the block exemption for liner conferences on 18 October 2008, 
liner companies will have to assess themselves whether their business practices 
comply with Community competition rules. On 1st July 2008, the Commission 
adopted the Guidelines on the application of Article 81 EC to maritime transport 
                                                           
151  For a detailed survey, see Basedow, in: Immenga/Mestmäcker, EG-Wettbewerbsrecht 

Kommentar (2007), Verkehr; D., p. 1589 ff., Rn. 23–26. 
152  See above Chapter IV A. III. 1. 
153  For more details, see Basedow, in: Immenga/Mestmäcker, EG-Wettbewerbsrecht Kom-

mentar (2007), Verkehr; D., p. 1593 ff., Rn. 28 and 29. 
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services154 (the Guidelines) following a public consultation on a draft published on 
14 September 2007155 (the Draft). The Guidelines aim at providing the principles 
for future competition assessment in the maritime transport sector which will be 
“directly affected by the changes brought about by” Regulation 1419/2006,156 
helping maritime operators to understand the implications of the legal changes, 
providing the guidance on self-assessment157 and ensuring that the new regime 
fosters competitive markets.158 It is worth pointing out as one of the significant 
changes of the regulatory framework that “as of 18 October 2006, all maritime 
transport services sectors are subject to the generally applicable procedural 
framework”.159 

In accordance with the earlier guidances given by the Commission,160 these 
Guidelines refer to the market definition of maritime transport services and focus 
on parts of maritime transport services characterised by extensive horizontal coop-
eration agreements between market participants, especially technical agreements, 
information exchange and pool agreements in tramp shipping. After the repeal of 
the block exemption for liner conferences on 18 October 2008, the question arises 
whether and to what extent liner shipping companies could continue cooperating, 
in compliance with Community competition rules, by the way of information 
exchange. Therefore, the Guidelines clarify this subject at great length (Paragraphs 
38 to 59 of the Guidelines). The following discussion focuses on the issue of in-
formation exchange in the Guidelines in a comparative view of the Draft and the 
final version (the Guidelines). 

b. The Information Exchange System 
aa. General on the Information Exchange System 
An information exchange system means that competitors cooperate in producing, 
appraising and distributing market relevant information and key figures. It is 
mostly based on statistics and the so-called “benchmarking” of information by 

                                                           
154  Guidelines on the application of Article 81 of the EC Treaty to maritime transport 

services, O.J. 2008 C 245/2. For an introduction to the Guidelines, see Camesasca/ 
Schmidt, EC Commission’s Post-Conference Maritime Transport Guidelines (2009). 

155  Draft Guidelines on the application of Article 81 of the EC Treaty to maritime transport 
services, O.J. 2007 C 215/3. For an overview of the Draft, see Dreyer, Informationsaus-
tausch zwischen Wettbewerbern und Kartellrecht im See verkehr (2008); Schmidt, Im 
Netzwerk der Unwägbarkeiten (2008). 

156  Guidelines on the application of Article 81 of the EC Treaty to maritime transport 
services, para. 1. 

157  Ibid., para. 2. 
158  Commission, Press Release IP/08/1063 of 1 July 2008: Antitrust: Commission adoptes 

Guidelines on application of competition rules to maritime transport services.  
159  Cf. Guidelines on the application of Article 81 of the EC Treaty to maritime transport 

services, para. 3. 
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tion agreements between competing carriers, the Guidelines on the applicability of Ar-
ticle 81 of the EC Treaty to horizontal cooperation agreements and the Guidelines on 
the application of Article 81(3) of the Treaty are particularly relevant.” 
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gathering data of other undertakings for the purpose of a systematic comparison 
with own data.161 Usually, institutionalised reporting agencies such as lobbying 
bodies, trade associations and other co-operative organisations are responsible for 
the organization and operation of such an information exchange system by collect-
ing the relevant data from the participating undertakings, analysing the data and 
disseminating the conclusions about the state and development of the market.162 

The function and the impact of information exchange on competition in a given 
market are variable and inconsistent. On one side, information exchange is recog-
nised as a good means to increase market transparency and customer knowledge, 
and thus may promote efficiencies and improve the competitiveness of the econ-
omy.163 On the other side, the exchange of information may constitute a “facilitat-
ing mechanism” or “supporting mechanism”164 for the implementation of anti-
competitive practices, even if it rarely leads to agreements fixing prices or market 
shares.165 This will happen especially in the case of concerted practices such as 
tacit collusion with the aim of reaching and holding an above-competitive price, or 
in the case of monitoring the conduct of members within a cartel.166 

The dilemma of information exchange, namely its pro-competitive and its anti-
competitive aspects,167 arises from a complex of various factors which affect mar-
ket structure and the characteristics of the information exchanged. For instance, 
market transparency, which may be enhanced through the exchange of informa-
tion, can lead to an intensification of competition in an already competitive mar-
ket, but it could also restrain competition by bringing about an artificial market 
transparency that may eliminate existing secret competition.168 The relevant fac-
tors for the evaluation of the effects of the exchange of information on competi-
tion, especially according to Community case law, could in general be divided into 
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three groups. The first concerns the market structure. The second includes the 
characteristics of the information exchanged, for example, whether the informa-
tion referred to is already in the public domain, and whether the information is 
individual or aggregated, as well as whether certain relations between the age of 
data, the content of information and the frequency of exchange could be proven to 
be commercially sensitive and restrictive of competition. The third includes what 
results from a hypothetical analysis of the potential effects that the information 
exchange could have in the market compared to the competitive situation that 
would occur in the absence of the information exchange agreement.169 

The Guidelines confirm these three groups of factors to be considered in the 
competition assessment of information exchange and includes further concrete 
considerations concerning the liner shipping market after the end of conferences. 

bb. Pure Information Exchanges and Those as Facilitating Mechanism 
Information exchange is defined in the Guidelines as a system which “entails an 
arrangement on the basis of which undertakings exchange information amongst 
themselves or supply it to a common agency responsible for centralizing, compil-
ing and processing it before returning it to the participants in the form and at the 
frequency agreed”.170 The Guidelines accept the general opinion that an informa-
tion exchange system does not constitute an infringement of Article 81(1) EC per 
se and aim at helping liner shipping companies to assess the compatibility of in-
formation exchanges with Articles 81(1) and 81(3) EC. Paragraph 58 of the 
Guidelines calls attention to “efficiencies” created by exchanges of information 
and states clearly that “[i]f all four cumulative conditions set out in Article 81(3) 
are fulfilled, the prohibition of Article 81(1) does not apply”. 

However, as regards the scope of application of the Guidelines in respect of in-
formation exchanges, there were debates which mainly referred to Paragraphs 38 
and 40 of the Draft. It was argued that the wording of Paragraph 40 of the Draft 
likely leads to a misunderstanding that “the guidelines … [are] limited in scope to 
‘pure information exchanges’, as opposed to those linked to cartels or concerted 
practices”171 and that “there should be no reference to cases or precedent which 
concern the assessment of cartels or concerted practices under Article 81(1)”.172 In 
this respect, three aspects of the Draft come into consideration. 

First, two kinds of information exchanges could be distinguished: (1) pure in-
formation exchanges and (2) information exchanges serving as a “supporting 
mechanism” of an explicit cartel organisation and/or an implicit concerted prac-
tice. The compliance of a pure information exchange system with Community 
competition law is dependent on various factors such as, in particular, the age of 
data, the content of information, and the frequency of the exchange as well as 
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E.C.R. I-3111, para. 75–77. 
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171  ESC, The Submission of ESC in Relation to the Draft Guidelines (2007), p. 8, para. 5. 
172  Ibid., p. 8, paras. 6 and 7. 
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market structure.173 Therefore, the competition assessment of a pure information 
exchange should be carried out on a case-by-case basis. But also an information 
exchange serving as “supporting mechanism”, within, for example, a cartel or 
even a “hard core cartel”, could not be considered as per se infringing Article 81 
EC. An information exchange ancillary to cartel cooperation which enjoys a 
Community block exemption, for example the consortia block exemption under 
Regulation 823/2000, is justified under Article 81(1) EC. Another example occurs 
in the insurance sector. As regards price fixing arrangements, Regulation 
358/2003174 grants exemption to certain specific information agreements in rela-
tion to the supply of insurance services. Furthermore, an individual exemption for 
information exchanges serving as “supporting mechanism” is also possible. In 
TEKO,175 the Commission found that the exchange of information for the purpose 
of coordinating risk assessment and the setting of a common premium by a num-
ber of insurance companies, although falling within the scope of Article 81(1) EC, 
qualify for individual exemption. 

Second, in the liner shipping sector, the Draft allows possible exemptions for 
information exchanges not only within the framework of the consortia block ex-
emption, but also outside this block exemption. As to the former, the Draft sup-
plements the condition that they “are permitted to the extent that they are ancillary 
to and necessary for joint operation of liner transport services and the other forms 
of cooperation covered by the block exemption in Commission Regulation (EC) 
No 823/2000 or respective”. Outside the block exemption for consortia, the Draft 
adds the condition that information exchanges are permitted “if and to the extent 
that they can be individually justified on the basis of Article 81 of the Treaty”.176 
Therefore, the scope of the Draft covers not only “pure information exchanges”, 
but also extends to the information exchanges serving as “supporting mechanism”. 

Third, the last sentence of the Paragraph 40 of the Draft could lead to conflicts 
with other parts of the Draft, which justify information exchanges serving as 
“supporting mechanism” under Community competition law. For example, the 
references to Community case law in the Draft, such as in the footnotes 41 and 
45,177 would be questionable, since these cases confirmed the non-infringement of 

                                                           
173  Cf. Wollmann, in: Hirsch/Montag/Säcker, Competition Law (2008), Part 2 B., p. 522, 

Rn. 2-2-135. 
174  Commission Regulation (EC) No. 358/2003 of 27 February 2003 on the application of 

Article 81(3) of the Treaty to certain categories of agreements, decisions and concerted 
practices in the insurance sector, O.J. 2003 L 53/8.  

175  Commission Decision 90/22/EEC of 20 December 1989 (TEKO), O.J. 1990 L 13/34. 
176  Draft Guidelines on the application of Article 81 of the EC Treaty to maritime transport 

services, O.J. 2007 C 215/3, para. 38. 
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Article 81(1) EC in specific circumstances.178 Furthermore, Paragraph 38 of the 
Draft directly refers to information exchanges outside the scope of the consortia 
block exemption, which are information exchanges serving as a “facilitating 
mechanism” within the meaning of Paragraph 40 of the Draft. Furthermore, a 
competition assessment of information exchanges between consortia members 
outside the scope of the consortia block exemption concerns specific characteris-
tics of information exchanges serving as “supporting mechanism”. Guidance on 
these is included in the Draft.  

In the final version, Paragraph 42 of the Guidelines replaced Paragraph 40 of 
the Draft with a little supplement; Paragraph 40 of the Guidelines replaced Para-
graph 38 of the Draft with significant changes. Paragraph 40 of the Guidelines 
deleted, as regards exchanges of information in liner consortia, the possibility of 
permissions “outside the scope of the block exemption, if and to the extent that 
they can be individually justified on the basis of Article 81 of the Treaty”. This 
Paragraph adds further that “[t]he present Guidelines do not deal with these infor-
mation exchanges”. In this way, the Guidelines limit their application to the “pure 
information exchange” without any further discussion on such exchange as “sup-
porting mechanism”. Then, Paragraph 40 of the Guidelines stands in accordance 
with Paragraph 42 of the Guidelines. 

cc. Market Structure and Trade Associations 
As correctly stated in the Draft, the level of concentration and the structure of 
supply and demand on a given market are key issues in assessing the compliance 
of an information exchange system with Article 81(1) EC.179 The realisation of 
market transparency through information exchanges has different impacts on mar-
ket competition, which are mostly dependent on market structure. In a truly com-
petitive market or a fragmented market, improved transparency would often lead 
to the intensification of competition.180 In a concentrated or even oligopolistic 
market, the achieved artificial transparency is likely to restrain competition,181 in 
particular, by eliminating remaining competition among existing competitors182 or 
preventing potential competition by means of high entry barriers.183 
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A concrete analysis needs to consider each case separately and also to assess 
the independence of each market participant.184 In the liner shipping sector, this 
assessment of independence must take into account the “structural links” within 
the specific industry. These “structural links” have been established in liner con-
ferences and also in consortia. In view of the century old history of liner confer-
ences and the tendency towards concentration in the post-conferences develop-
ment of the liner shipping industry, it should be expected that these “structural 
links” shall neither disappear at once nor fade away quickly, but struggle to re-
main by using other existing forms, especially certain forms of information ex-
changes. In this sense, any institutionalised information exchange shall most likely 
enhance these “structural links”, rather than loosen such organisational links. In 
consequence, the independence of the individual liner shipping company shall be 
endangered. 

It has been claimed that “the liner shipping industry is not prone to collusion, 
and the data that it suggests should be exchanged would not be sufficient to effec-
tively monitor individual competitor’s commercial behaviour. Also there will be 
no effective means for any group of liner carriers to punish another carrier that 
deviates from a ‘collusive’ agreement.”185 In the situation described above, this 
can hardly be supported. Rather, it might be argued that the Draft does not suffi-
ciently emphasize the “structural links” in the liner shipping sector.186 Thus a revi-
sion as demonstrated in the ESC’s submission to the Draft might be desirable.187 

The final version of the Guidelines might recognize this deficiency and try to 
clarify the issue of “structural links” within the framework of guidance on “trade 
associations”. The Subsection 3.2.4 of the Draft was renamed “Trade Associa-
tions” in the final version, which states that “[i]n liner shipping, …, discussions 
and exchanges of information can take place in a trade association provided the 
association is not used as (a) a forum for cartel meetings, (b) a structure that issues 
anti-competitive decisions or recommendations to its members or (c) a means of 
exchanging information that reduces or removes the degree of uncertainty as to the 
operation of the market with the result that competition between undertakings is 
restricted while not fulfilling the Article 81(3) conditions.” 
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dd. Characteristics of the Information Exchanged 
Subsection 3.2.3 of the Draft gives the essential characteristics of the information 
exchanged which are to be taken into account in the competition assessment. Fun-
damentally, the market sensitiveness of information plays the key role for the 
whole assessment. Market sensitive information consists of certain data that allow 
market participants to identify strategies or behaviour of other market participants 
or competitors, leading to concerted practices of competitors, since the uncertainty 
of the market and the resulting rivalry between market competitors will be reduced 
by exchanging such sensitive information. Therefore, the exchange of market 
sensitive information is usually regarded as anti-competitive and is often viewed 
by the Commission as an instrument of cooperation against competition.188 Data 
which would be held as market sensitive information could vary from prices189 to 
costs,190 from non-aggregated market shares of individual undertakings191 to indi-
vidualised data of individual undertakings and their products or customers,192 from 
forecast of production and capacities193 to the disclosure of production activities194 
as well as undertakings’ commitment to report their immanent investments.195 

The final version added Paragraph 50 as a leading paragraph of the Subsection 
3.2.3, in order to emphasize the commercial sensitivity of data relating to parame-
ters of competition. By assessment of commercial sensitivity of information, the 
following main criteria should be taken into account: the publicity dimension, the 
time dimension and the processing form dimension. 

1) Information in Public Domain 
The Draft states that “[t]he exchange of information already in the public domain 
does not constitute an infringement of Article 81(1) of the Treaty.” Generally, 
there is no objection under Article 81(1) EC if information as to prices or services 
of particular undertakings is made publicly available under the auspices of a trade 
association provided that the information is sufficiently historical that it no longer 
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has any real impact on future behaviour.196 But the private exchange between 
competitors of information normally kept confidential, for example, a breakdown 
of deliveries by product or customer, or the disclosure of invoices or of capacity 
utilisation, will often infringe Article 81(1) EC. Any “market transparency” at-
tained is offset by the fact that the information remains private to the undertakings 
concerned.197 Therefore, the final version of the Guidelines correctly adds the 
emphasis on “the level of transparency of the market” and on “accessibility”.198 

Three additional points must be discussed. The first is that some sort of agree-
ment between market participants is necessary for such an information exchange 
system to exist, but does not require a formal agreement. In John Deere,199 the CFI 
decided that the transmission of information by certain undertakings to an associa-
tion of undertakings can constitute at least a tacit agreement between the undertak-
ings concerned, as – without the existence of such agreement – the disseminated 
information may not be analysed in a uniform manner.200 

The second point concerns those participants of the exchange, such as market 
research institutes, who are no competitors but participate in the information ex-
change by assembling, compiling information and make their studies publicly 
available. These so-called “services of third parties” usually do not carry any in-
tent to exchange sensitive information in a certain industry in an anti-competitive 
manner.201 But, according to Community case law, it is irrelevant whether infor-
mation is provided by competitors or by “third parties”.202 

The third point concerns the purpose of the information exchanged. That the in-
formation is publicly available does not per se exclude the application of Article 
81(1) EC.203 Whether Article 81(1) EC is violated depends on the purpose of the 
exchange. In Cement,204 the Commission emphasized the importance of the pur-
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pose of information exchanges and held that the intent of the participating com-
petitors is relevant for the evaluation of the legality of information exchanges. The 
Commission said that even when the information exchanged is public, but shared 
for the purpose and in view of the discussions held among cartel members, the 
exchange of information will be ancillary to the Cartel.205 In the appeals206 against 
the CFI’s judgment207 in Cement, the appellants argued that the exchange of in-
formation was lawful because the information exchanged was in the public do-
main or concerned historical or purely statistical data. The ECJ upheld the CFI’s 
rejection of this argument, holding that there is an infringement of Article 81(1) 
EC where the information exchange underpins another anti-competitive arrange-
ment. Actually, it is relatively difficult to prove that an information exchange is a 
mere compilation of market data and conditions and therefore does not form a 
basis for further-reaching cooperation of the participating undertakings. 208  As 
“structural links” in the liner shipping industry still are strong and consortia in 
particular often still have the form of cartels, hardly any information exchange can 
be exempted from the suspicion of an anti-competitive purpose, except the already 
exempted information exchange system under Regulation 823/2000. 

2) Period and Frequency 
As to the age of data, the Draft distinguishes between historic, recent and future 
information. In accordance with the constant practice of the Commission, “his-
toric” data means data older than one year,209 while information less than one year 
old can be considered recent.210 The historic or recent nature of the information 
should be assessed with some flexibility taking into account the extent to which 
data becomes obsolete in the relevant market.211 In respect of liner shipping, the 
Draft had more tolerance and allowed that “exchanges of historic data on volume 
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and capacity, even on a disaggregated basis, are unlikely to be restrictive of com-
petition; whether data can be considered historic must be determined by the effects 
its disclosure is likely to have on the relevant market.”212 The final version re-
duced this tolerance and states only that “[t]he time when the data becomes his-
toric is likely to be shorter if the data is aggregated rather that individual” and 
“[e]xchanges of recent data on volume and capacity are similarly unlikely to be 
restrictive of competition if the data is aggregated to an appropriate level such that 
individual shippers’ or carriers’ transactions cannot be identified either directly or 
indirectly”.213 

Future data are considered “particularly likely to be problematic, especially 
when they relate to prices or output”.214 While information concerning the future, 
such as expectations and predictions of a general nature, will in most cases be 
uncritical, detailed and substantiated predictions, e.g. regarding the expected price 
level, will often lead to anti-competitive effects.215 

As regards the frequency of exchange, the Guidelines, following the Draft, state 
that “the more frequently the data are exchanged, the more swiftly competitors can 
react”, which is liable to lower the incentives to initiate competitive actions and 
restrict the secret competition.216 As a general rule, the larger the period between 
the information flows, the more likely the future contact of competitors will not be 
influenced and the information exchange will not be considered an infringement 
of Community competition rules.217 However, the wording of the Draft is rather 
general; the Commission does not discuss this issue very precisely, especially in 
respect of the liner shipping industry. In its decisions, the Commission objected to 
the weekly transfer of data in an exchange system and demanded intervals of at 
least two weeks, with data on a one-month observation period.218 

3) Processing Form: Individual or Aggregated 
The Draft, as remained in the final version, distinguishes between individual and 
aggregated information.219 In the practice of the Commission, the exchange of 
information concerning a “designated or identifiable undertaking” is more likely 

                                                           
212  Ibid., para. 55. 
213  Guidelines on the application of Article 81 of the EC Treaty to maritime transport 

services, para. 54. 
214  Draft Guidelines on the application of Article 81 of the EC Treaty to maritime transport 

services, O.J. 2007 C 215/3, para. 53 (in the final version, para. 54). 
215  Cf. Commission Notice (Case No. IV/34.936/E1 – CEPI-Cartonboard), O.J. 1996 C 

310/3, para. 10. See also Wollmann, in: Hirsch/Montag/Säcker, Competition Law 
(2008), Part 2 B., p. 523, Rn. 2-2-137. 

216  Draft Guidelines on the application of Article 81 of the EC Treaty to maritime transport 
services, O.J. 2007 C 215/3, para. 54 (in the final vision, para. 55). 

217  Cf. Wollmann, in: Hirsch/Montag/Säcker, Competition Law (2008), Part 2 B., p. 524, 
Rn. 2-2-138. 

218  Commission Notice (Case No. IV/34.936/E1 – CEPI-Cartonboard), O.J. 1996 C 310/3, 
para. 18. 

219  Draft Guidelines on the application of Article 81 of the EC Treaty to maritime transport 
services, O.J. 2007 C 215/3, para. 52 (para. 52 of the final version). 
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to be viewed as anti-competitive, while the gathering and dissemination of sensi-
tive data usually is permissible when the data have been aggregated to a sufficient 
level.220 The Draft emphasizes the level of aggregation and notes that it must be 
impossible to “disaggregate” the information so as to allow undertakings directly 
or indirectly to identify the competitive strategies of their competitors.”221 Usually, 
the Commission requires the aggregation of market data of at least three undertak-
ings.222  Additionally, the Commission requires that the more sensitive the ex-
changed information, the more aggregated the data should be. For example, in 
CEPI-Cartonboard, the Commission held that aggregated turnover figures of three 
or more undertakings can be exchanged, while the transmission of an obviously 
sensitive order receipt will only be permissible where the aggregated data pertain 
to at least ten undertakings.223 

As regards liner shipping, the Draft, as retained in the final version, refers to 
“price indexes” and requires that a price index should be “based on appropriately 
aggregated price data” and “the level of aggregation is such that the information 
cannot be disaggregated  so as to allow undertakings directly or indirectly to iden-
tify the competitive strategies of their competitors”.224 Further, the final version 
changed the arrangement of the text225 and pays more attention to exchanges of 
capacity forecasts in aggregated form: “[i]n liner markets, capacity data is the key 
parameter to coordinate competitive conduct and it has a direct effect on prices. 
Exchanges of aggregated capacity forecasts indicating in which trades capacity 
will be deployed may be anticompetitive to the extent that they may lead to the 
adoption of a common policy by several or all carriers and result in the provision 
of services at above competitive prices. Additionally, there is a risk of disaggrega-
tion of the data as it can be combined with individual announcements by liner 
carriers. This would enable undertakings to identify the market positions and stra-
tegies of competitors.”226  

ee. Potential Effects by Absence of Information Exchange 
Unlike price fixing agreement, information exchange usually does not directly 
limit the operative freedom of market participants. However, an information ex-
                                                           
220  Ibid. Cf. Wollmann, in: Hirsch/Montag/Säcker, Competition Law (2008), Part 2 B., p. 

523, Rn. 2-2-136. 
221  Draft Guidelines on the application of Article 81 of the EC Treaty to maritime transport 

services, O.J. 2007 C 215/3, para. 52. 
222  Commission Notice (Case No. IV/34.936/E1 – CEPI-Cartonboard), O.J. 1996 C 310/3, 

para. 16. 
223  Ibid. Cf. Wollmann, in: Hirsch/Montag/Säcker, Competition Law (2008), Part 2 B., p. 

523, Rn. 2-2-136. 
224  Draft Guidelines on the application of Article 81 of the EC Treaty to maritime transport 

services, O.J. 2007 C 215/3, paras. 57 (para. 57 of the final version). 
225  Para. 52 of the final version replaced para. 52 of the Draft. Para. 56 of the Draft was 

replaced by para. 53 in the final version, directly following para. 52 of the Guidelines. 
In this way, the final version reached better structure and more clearance than the Draft. 

226  Guidelines on the application of Article 81 of the EC Treaty to maritime transport 
services, para. 53. 
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change can still lead to restriction of competition, especially by reducing the inde-
pendence of market participants. Therefore, a hypothetical competition assessment 
is necessary to examine whether those competition conditions could exist, which 
deviate from the normal market circumstances.227 This means to examine how the 
market competition would probably be without such an information exchange. 

The Guidelines, following the Draft, state that “the assessment must also con-
sider the potential effects that the information exchange could have in the market 
compared to the competitive situation that would result in the absence of the in-
formation exchange agreement.”228 This is in accordance with Community case 
law 229 and also with the Commission’s opinion in its Guidelines on the applica-
tion of Article 81(3) EC which state: 

“While sources of actual competition are usually the most important, as they are most 
easily verified, sources of potential competition must also be taken into account. The 
assessment of potential competition requires an analysis of barriers to entry facing 
undertakings that are not already competing within the relevant market. Any asser-
tions by the parties that there are low barriers to market entry must be supported by 
information identifying the sources of potential competition and the parties must also 
substantiate why these sources constitute a real competitive pressure on the par-
ties.”230 

B. Liner Conferences after the Adoption of the  
     Anti-Monopoly Law in China 

I. Antitrust Investigation in Practice: Investigation of the  
   Terminal Handling Charges (THC) 

1. Introduction 
On 30 December 2002 the MOC announced an antitrust investigation on the ter-
minal handling charges (THC) which were imposed by certain line conferences 
and international liner shipping companies. After a prolonged investigation, the 
Decision on the Results of the THC Investigation231 (the THC Decision) was is-

                                                           
227  Mestmäcker/Schweitzer, Europäisches Wettbewerbsrecht (2004), § 9 Rn. 41, p. 257. 
228  Draft Guidelines on the application of Article 81 of the EC Treaty to maritime transport 

services, O.J. 2007 C 215/3, para. 45 (now para. 45 of the final version). 
229  ECJ 28 May 1998, case C-7/95 P (John Deere Ltd v. Commission), [1998] E.C.R. I-

3111, paras. 76 and 77. 
230  Guidelines on the application of Article 81(3) of the Treaty, O.J. 2004 C 101/97, para. 

114. 
231  The full name of the THC Decision is the Notice on Publication of the Decision Relat-

ing to the Investigation on the Collection of THC in International Container Liner Ser-
vices [关于公布国际班轮运输码头作业费(THC)调查结论的公告], which was issued 
jointly by the MOC, the NDRC and the SAIC on 18 April 2006, Doc. No. MOC 
9/2006. The THC Decision is also translated officially into English. The English ver-
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sued by the MOC jointly with other administrative bodies on 18 April 2006. Since 
the adoption of the RIMT and the IRRIMT, the THC case was the first and the 
most important administrative antitrust investigation carried out by the MOC ac-
cording to the procedural investigation rules under the RIMT and the IRRIMT. 
The special significance of the THC Decision consists also in that it refers directly 
to anti-competitive practices of liner conferences. The THC Decision shows how 
and to what an extent the existing competition rules in Chinese maritime legisla-
tion have been implemented. Below, following the background of the THC inves-
tigation, the investigatory process and the THC Decision are described, followed 
by a discussion of the proceedings and the THC Decision in respect both of sub-
stantive and of procedural provisions. Finally, a conclusion will be drawn on the 
basis of the preceding analysis. 

2. Background of the THC Investigation 
In December 2001, Chinese shippers and freight forwarders were notified by the 
FEFC that THC would be introduced in Mainland China as of 15 January 2002.232 
The FEFC justified the introduction of THC in China in its notice which read: 
“The practice of applying and collecting THC locally is an accepted international 
practice existing in all Asian countries and most countries worldwide. It enables 
shipping lines to be able to offer rate quotations that truly reflect market supply 
and demand conditions and allows overseas buyers to compare costs among vari-
ous countries on an equal basis.” Apart from the FEFC, the Asia Westbound Rate 
Agreement (AWRA), the Eastbound Management Agreement (EMA) and the 
Mediterranean Rate Agreement (MRA) and all other shipping lines involved in the 
Middle East and Intra-Asia trades were to charge THC in Chinese ports at a simi-
lar level, and so were independent carriers such as COSCO and China Shipping.233 
On all Chinese shippers for the related routes, THC would be imposed at fixed 
rates as follows:234 
 
 Dry Cargo Reefer Cargo 
Type of Container 20’ Container 40’ Container 20’ Container 40’ Container 
RMB (Yuan) 370 560 410 610 
USD (Dollar) 44.76 67.74 49.60 73.80 

 

                                                           
sion is available online at <http://www.moc.gov.cn/06zhengwugg/shuiluys/200604/ 
t20060420_32545.html>. 

232  The Notice of FEFC is available online at <http://www.snet.com.cn/news/sdbd/200201/ 
huzhul.htm>. Meanwhile, the original receiving charges (ORC), which has been im-
posed on Chinese shippers in ports of North China (Guangdong, Guangxi, Yunnan, 
Hainan and Fujian) already since 1997, was renamed to THC. For more details, see also 
Zhu, Comments on the Dispute of THC (2002), p. 15; Zhu, The Dispute of THC Be-
tween Chinese Shippers and Liner Companies (2003), p. 24. 

233  Zhu, Comments on the Dispute of THC (2002), p. 15. 
234  Currency conversion calculated at 1 RMB = 0.12097 US Dollar as at 1 January 2002. 
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The imposition of THC in Mainland China was opposed strongly by Chinese 
shippers.235 The China Shippers’ Association (CSA),236 an organization represent-
ing all Chinese shippers, estimates that Chinese shippers have paid a total of 1.6 
billion US Dollar for THC since 2002.237 Due to the tough resistance of Chinese 
shippers, consultations on THC were held on 19 December 2001, 23 January 2002 
and 15 March 2002;238 however, no consensus was reached.239 

The CSA strongly criticized the imposition of THC and considered it an abu-
sive practice, alleged that such practices were against Chinese laws and regula-
tions and appealed to the MOC for governmental intervention.240 However, the 
MOC was initially of the opinion that the imposition of THC was a mere commer-
cial matter which should be negotiated and resolved between the parties involved, 
i.e. mainly between shippers and liner shipping companies. A governmental inter-
vention was at first considered improper.241 Surprisingly, the MOC issued a first 
Notice on THC on 29 November 2002 (the MOC-Notice 7/2002), almost one year 
after the Notice of the FEFC. The MOC-Notice 7/2002 was named the Notice on 
Strengthening the Supervision and Administration of International Maritime 
Transport242 and referred directly to THC imposed by certain international liner 
shipping companies since the beginning of 2002. In the MOC-Notice 7/2002, the 
MOC warned liner conferences to comply with Chinese laws and regulations and 
declared that the parties concerned could expose any anti-competitive practices, 
                                                           
235  In 2002, several Chinese shippers’ councils, such as the Liaoning Shippers’ Council, 

the Anhui Shippers’ Council and the Ningbo Shippers’ Council, issued respectively the 
statement to require the cancellation of THC.   

236  Being approved by the former Ministry of Foreign Trade and Economic Cooperation, 
the CSA was established in 1989. As an industry association, the CSA is now super-
vised by the MOFCOM. The main functions of the CSA are: (i) to submit its research 
reports and opinions to the government; (ii) to safeguard interests of foreign trade en-
terprises, such as to hold consultation meetings with liner conferences, shipping com-
panies, freight forwarders. 

237  ASEAN Shippers support China on Freight Charge, news of 22 October 2003 in China 
Daily, available online at http://www.chinadaily.com.cn/en/doc/2003-10/22/content_ 
274240.htm. 

238  Cheng, The Impact of the THC Collection on Carriers and Shippers (2005), p. 180 ff. 
239  As regards, for instance, the consultation meeting on 19 December 2001, see the Min-

utes of the consultation meeting on the THC issue, available online at <http://www. 
china-commerce.com.cn/2002/hzxh/qxwj/2001-87-01.htm>. 

240  On 25 April 2002 the National Conference of the Chinese Shippers was held in Peking 
and then this national conference made public on the following day a joint statement on 
united boycott of THC. The CSA, the Chinese Association of Foreign Invested Enter-
prises (CAFIE) and the Chinese Association of International Freight Forwarders 
(CAIFF) made public another joint statement on united boycott of THC. See also 
Cheng, The Impact of the THC Collection on Carriers and Shippers (2005), p. 180 ff. 

241  Transparent THC Proposal Could Give Clearer Picture of Port Costs, South China 
Morning Post (Hong Kong), 11 March 2003, p. 4. 

242  Notice on Strengthening the Supervision and Administration of International Maritime 
Transport [关于加强对国际海运经营活动监督管理的公告], Doc. No. MOC 7/2002, 
issued by the MOC on 29 November 2002. 
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inform the MOC or request an investigation. One month later, the MOC issued a 
Notice to initiate the antitrust investigation on THC243 (the MOC-Notice 9/2002). 
In the MOC-Notice 9/2002, the MOC stated that this investigation was initiated 
upon the request of the CSA pursuant to Article 35 RIMT.244 In this case, the CSA 
was described as the “interested party” within the meaning of Article 35 RIMT, 
since the CSA was not an undertaking but an association of Chinese shippers. 

3. The Investigation Process 
The MOC-Notice 9/2002 demonstrated the organisation of the investigation com-
mittee, the object of the investigation, the investigated international liner shipping 
companies and the investigation period. According to the MOC-Notice 9/2002, the 
investigation committee was established by the MOC together with the NDRC and 
the SAIC, and the office of the investigation committee was located in the De-
partment of Water Transportation of the MOC.245 The object of the investigation 
included:246 

1) whether or not the agreements involving THC for Chinese shippers made 
between the investigated international liner conferences or between interna-
tional liner shipping companies are detrimental to fair competition; 

2) whether or not the imposition of THC on Chinese shippers referred to dis-
criminatory prices or other restrictive conditions has adverse effects on the 
other party of the transaction; 

3) whether or not the international liner conferences or international liner ship-
ping companies under investigation have conducted other illegal practices 
damaging to the other party of the transaction or the market order of interna-
tional maritime transport services. 

The investigation period was to be six months from the date of the publication of 
the MOC-Notice 9/2002, and the international liner conferences and international 
liner shipping companies under investigation had to submit the documents and 
proof to the investigation committee within 60 days from the date of the publica-
tion of the Notice. The CSA and Chinese shippers who have paid THC were re-
quired to submit their complaints and proof within 45 days from the date of the 
publication of the Notice.247 

On 9 April 2003 the MOC issued the Notice on the THC Hearing,248 according 
to which a two-day hearing was to be held in Peking on 10–11 May 2003. This 
hearing was postponed to 21–22 August 2003 and the end of the THC investiga-

                                                           
243  Notice on Launching the Investigation of THC [关于开展码头作业费问题调查的 

公告], Doc. No. MOC 9/2002, issued by the MOC on 30 December 2002. 
244  The Preamble of the MOC-Notice 9/2002. 
245  Para. 3 of the MOC-Notice 9/2002. 
246  Para. 2 of the MOC-Notice 9/2002. 
247  Para. 3 of the MOC-Notice 9/2002. 
248  Notice on the THC Hearing [关于召开码头作业费调查会的通知], issued by the MOC 

on 9 April 2003. 
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tion was set down on 31 October 2003.249 Meanwhile, a total of 13 experts were 
invited by the investigation committee to help the evaluation in the THC investi-
gation.250 The investigation hearing was held on 21–22 August 2003 in Peking and 
shall examine and discusse totally 18 investigatory questions drafted by the inves-
tigation committee and attached to the Notice on the THC Hearing.251 However, 

                                                           
249  See the Notice on Issues of the THC Investigation [关于THC调查有关事项的公告], 

Doc. No. MOC 10/2003, issued by the MOC on 24 June 2003. 
250  Notice Listing the Names of the Members of the Group of Experts in the THC Investi-

gation [关于调整THC调查咨询专家组成员名单的公告], Doc. No. MOC 8/2003, is-
sued by the MOC on 30 May 2003. They included four officials from the governmental 
departments (WANG Changbin <Department of Law and Regulation in the SAIC>, 
CHEN Fuzhi <Department of Industry, Transport and Commerce in the Legislative Of-
fice of the State Council>, SAN Lin <Department of Fair Transaction in the SAIC> and 
DAI Guanlai <Department of Economic Politic Cooperation in the former State Plan-
ning Commission, now the NDRC>), seven scholars from the universities and research 
institutes (YU Shicheng <Shanghai Maritime Transport Institute>, WANG Yongzhi <In-
stitute for Macro-economy Research in the former State Planning Commission>, SHI 
Jichun <Chinese People’s University>, YANG Changchun <University for Foreign 
Economy and Trade>, HU Zhengliang <Dalian Maritime University>, GAO Yongfu 
<Shanghai Foreign Trade Institute> and LI Xiaoxian <University for Foreign Economy 
and Trade>.and two judges (LIU Shoujie <The Highest People’s Court> and CHEN 
Mantang <Shanghai Maritime Court>). 

251  Notice on the THC Hearing [关于召开码头作业费调查会的通知], issued by the MOC 
on 9 April 2003. The investigatory questions were divided into four categories: 

 Category I: Questions relating to the UNCTAD Liner Code:  
1) What is the character of liner conferences under the UNCTAD Liner Code? Shall 

liner conferences be registered in China in order to provide shipper services in 
China? 

2) Did liner conferences or their representatives consult Chinese shippers associations 
or their representatives about THC? If yes, what was the outcome of the consulta-
tion? 

3) Does the UNCTAD Liner Code provide that liner conferences can collect THC, if 
liner conferences and shippers associations fail to reach agreement on THC? 

4) Does the UNCTAD Liner Code have any provisions relating to handling or media-
tion of disputes between shipper associations and liner conferences? 

5) Shall THC be considered as a surcharge according to the UNCTAD Liner Code, or 
as other costs?  

 Category II: Questions relating to Chinese administrative regulations, such as the 
RIMT, the IRRIMT and the Pricing Law: 
6) Can liner conferences and liner companies enter into agreements or take concerted 

action concerning freight rates or other service charges on the routes touching Chi-
nese ports? 

7) Is the collection of THC by liner conferences and liner companies in China a case 
of Article 14(1) of the Pricing Law, which provides that business operators are for-
bidden to work collaboratively with others to control market prices to the detriment 
of the lawful rights and interests of other business operators or consumers? 
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neither the protocol of the hearing nor the individual arguments of the participat-
ing representatives of liner conferences and international liner shipping companies 
on the hearing have been made public by the MOC or the investigation committee 
on public media.252 After the hearing, the 13 consulting experts were asked to 
submit recommendations, on the basis of which the investigation committee for-
mulated a draft “Investigation Conclusion”, submitted to the State Council for 
further instructions. Neither the recommendations nor the draft Investigation Con-
clusion have been made public.253 

                                                           
8) Does the collection of THC violate Article 27 RIMT? I.e., is the collection of THC 

by liner companies “discriminatory pricing”? Is the collection of THC harming the 
other party by “restrictive conditions”? 

9) Is the collection of THC by liner conferences and liner companies illegal monopo-
listic behaviour? Are there any antitrust provisions in Chinese laws and administra-
tive regulations? 

 Category III: Questions relating to predatory pricing: 
10) Does the collection of THC constitute predatory pricing, if liner conferences and 

shippers associations fail to reach agreements on THC? 
11) Under what conditions may carriers (liner companies) legally detain bills of lad-

ing or retain goods when performing a contract of international carriage of goods 
by sea? Conversely, under what conditions is it illegal or does it constitute preda-
tory pricing? 

 Category IV: Other related questions, such as the liner terms, the situation of THC in 
other countries: 
12) What is the relation between liner freight and THC? What is the basis of THC? 

What is the standard of THC in China? How are THC collected by liner compa-
nies in China? 

13) What are the main contents of the liner terms? Are the liner terms mandatory? 
Must the behaviour of liner companies be in conformity with the liner terms? 

14) Shall international trading customs be applied with regard to the collection of 
THC by liner companies? What are the main contents of international trading 
customs concerning THC? 

15) In which countries (regions) do liner companies collect THC? How are THC col-
lected and at what rates? 

16) In which countries (regions) is the collection of THC prohibited or interfered with 
by the government? 

17) Were there disputes on the collection of THC between liner companies and ship-
pers or shippers associations in other countries (regions)? How were the disputes 
resolved? 

18) Please put forward the proposal on how to resolve the THC issue and give the 
reasons. 

252  As to the CSA’s opinions on the collection of THC in China, see CSA, Answer to the 
Investigatory Questionnaires of the THC Issue (2003) and CSA, The General Statement 
of the CSA on the THC (2003). The opinions of the liner conferences and the interna-
tional liner companies are not published. 

253  It is interesting to note that not the State Council but the MOFCOM commented these 
recommendations and the draft Investigation Conclusion. On 23 February 2004, the 
MOFCOM handed over these comments (the MOFCOM Comments) to the MOC with 
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Although the investigation period was officially to end on 31 October 2003, no 
official investigation conclusion was made public until 18 April 2006, a delay of 
almost two and half years. The THC Decision, which was signed and made public 
by the MOC, the NDRC and the SAIC on 18 April 2006, ended the THC investi-
gation. A table of the main issues of the investigation process follows. 
 

Table of the THC Investigation 
29 November 2002 Notice on Strengthening the Supervision and Administration of 

International Maritime Transport, Doc. No. MOC 7/2002, in which 
the MOC noted that the MOC may, upon request of interested 
parties, launch an antitrust investigation concerning on THC. 

30 December 2002 Notice on Launching the Investigation of THC, Doc. No. MOC 
9/2002, in which the MOC announced that upon the request of the 
CSA, the MOC would, in accordance with Article 35 RIMT, con-
duct an investigation on the THC issue with the NDRC and the 
SAIC. 

22 January 2003 Notice on the Submission of Opinions on THC. 
9 April 2003 Notice on the THC Hearing, which announced that the THC hear-

ing would be held on 10–11 May 2003 and listed the issues to be 
investigated. 

30 May 2003 Notice Listing the Names of the Members of the Group of Experts 
in the THC Investigation, Doc. No. MOC 8/2003. 

24 June 2003 Notice on Issues of the THC Investigation, Doc. No. MOC 
10/2003, which the MOC announced that the THC hearing would 
be postponed to 21–22 August 2003 and officially prolonged the 
period of the THC investigation to 31 October 2003. 

                                                           
a proposal regarding the recommendations and the draft Investigation Conclusion sub-
mitted by the MOC. See Official Letter of the MOFCOM to the MOC regarding the 
Recommendations and the Draft of Investigation Conclusion submitted by the MOC [
商务部给交通部去函对THC咨询报告和调查结论提出意见和建议] (the MOFCOM 
Comments), issued on 23 February 2004 and available online at <http://news.cnshipper. 
com/read_10264.html>. In its comments, the MOFCOM said that the imposition of 
THC was detrimental to Chinese shippers and the national interest, was against the in-
ternational business practice, and violated Chinese laws and regulations such as the 
Maritime Code, the RIMT, the Pricing Law as well as the UNCTAD Liner Code. The 
MOFCOM discussed the draft Investigation Conclusion of the MOC and proposed that 
the MOFCOM should be invited to carry out a joint-investigation together with the 
MOC, the NDRC and the SAIC. A new draft Investigation Conclusion should be for-
mulated on the basis of the new joint-investigation of the four ministries and be submit-
ted to the State Council. It is unknown whether and how the MOC has reacted to the 
MOFCOM Comments. Obviously, a legal basis for the request of the MOFCOM to join 
the investigation does not exist, since Article 36 RIMT has stated clearly that an admin-
istrative investigation shall be carried out by the MOC jointly with the State Council’s 
department for the administration of industry and commerce and the department for 
price regulation. The final Investigation Conclusion of THC on 18 April 2006 was 
signed by the MOC, the SAIC and the NDRC. The MOFCOM was not mentioned. 
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21–22 August 2003 The THC hearing was held in Peking, China. 
23 February 2004 Official Letter of the MOFCOM to the MOC regarding the Rec-

ommendations and the Draft Investigation Conclusion submitted by 
the MOC (the MOFCOM Comments). 

18 April 2006 Notice on Publication of the Decision Relating to the Investigation 
on the Collection of THC in International Container Liner Services 
(the THC Decision). 

4. The THC Decision 
The THC Decision starts with a general introduction of the arguments of the CSA 
on one side und the arguments of the liner conferences and international liner 
shipping companies on the other side, and states six points as its investigation 
conclusion. 

Point 1, on the nature of THC, the THC Decision declared that THC are con-
sidered to be a component of freight rates of international container liner shipping 
services, which are used in major trading countries and areas but are opposed in 
some other countries and areas. 

Point 2, as to freight rates-fixing by liner conferences and international liner 
shipping companies, the THC Decision stated that liner conferences and interna-
tional liner shipping companies have the right to fix freight rates collectively, but 
that such practice must not be detrimental to fair competition and the order of 
international maritime transport services, and that the freight rates must be filed 
with the MOC. 

Point 3, as to the so-called “non-binding statement”, the THC Decision pointed 
out that the imposition of THC was made public by a joint notice of liner confer-
ences. This joint notice did not contain a so-called “non-binding statement”, say-
ing that the decision to impose THC in the liner conference agreements was not 
binding upon the member carriers, and that the member carriers had the right not 
to impose THC. The THC Decision considered the notice on the imposition of 
THC by liner conferences without a “non-binding statement” a de facto restriction 
of the freedom of choice of shippers, which by de facto binding the carriers 
harmed normal price competition among liner shipping companies and to a certain 
extent disturbed the order of the international shipping market. Therefore, the 
investigation authorities made the following two administrative decisions:254 

a) The MOC shall exhort liner conferences and freight discussion agreements 
organisations as well as their members to avoid such practices in the future 
and order the liner conferences and freight discussion agreements to revise the 
notices or declarations. 

b) The MOC will, in accordance with Article 48 RIMT, impose a penalty on the 
members of liner conferences and freight discussion agreements who had 
reached collective freight agreements but failed to file them as required. 

                                                           
254  In order to keep the original text of the THC Decision, the following two paragraphs 

and the Point 4 of the Notice are directly cited from the official English translation by 
the MOC. 
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Point 4, two further requirements. The first refers to a consultation mechanism 
between shippers and liner shipping carriers provided for neither in the RIMT nor 
in the IRRIMT. The THC Decision required that “an effective consultation 
mechanism” shall be established and “full and effective consultation” shall be 
carried out before any freight rates agreements and other surcharge agreements 
covering Chinese ports, are implemented. The second requires that for liner con-
ferences and freight discussion agreements, liaison offices or representatives 
within Chinese territory are appointed in advance. The names and addresses of 
such liaison offices or representatives shall be made public and filed with the 
MOC. 

Point 5 concerns an individual penalty relating to the MOC-Notice 9/2002, 
which required liner conferences and international liner shipping companies to 
submit the relevant documents and proof materials to the investigation committee 
within 60 days from the date of the Notice publication. On international liner 
shipping companies, which have not complied with this requirement, a penalty 
will be imposed pursuant to Article 53 RIMT, according to which those who do 
not accept an investigation legally conducted by the investigation authorities and 
their officials, or conceal truthful information or give false information, shall be 
ordered to make corrections and fined a sum between 20,000 RMB and 100,000 
RMB. However, the names or a list of such violators were given neither in the 
THC Decision nor in any official notices the MOC made public later.  

Point 6 concerns the CSA’s complaint that the international liner shipping 
companies detained bills of lading and cargoes when Chinese shippers failed to 
pay THC. In the THC Decision, the investigation authorities neither mention any 
evidence for such practices collected by the investigation committee, nor confirm 
that such practices existed. It is only said that “if the case was true, it was related 
to the formulation or performance of the transport contracts”. Therefore, the inter-
ested parties shall settle the case through judicial channels in accordance with the 
Maritime Code and the other relevant laws and regulations. 

5. Comment on the THC Investigation 
The THC investigation was the first antitrust investigation launched by the Chi-
nese government against liner conferences and freight discussion agreements. At 
the time of this THC Decision, there was no general antitrust law in China.255 The 
investigatory authorities tried to solve the THC dispute within the framework of 
the maritime law system, in particular the RIMT and the IRRIMT. This first ad-
ministrative proceeding was a step in the evolution of Chinese competition regula-
tion in the maritime sector. However, the THC investigation and the THC Deci-
sion show deficiencies not only in the substantive and procedural provisions but 
also in actual law enforcement. 
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the AML was adopted on 30 August 2007 and will come into force on 1 August 2008. 
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a. Substantive Aspects 
aa. Essence of the THC Dispute 
The CSA considered the imposition of THC by liner conferences such as the 
FEFC and the other liner shipping companies from the same date and at the same 
level an infringement of the UNCTAD Liner Code and the RIMT. The CSA did 
not mention any concrete rules of the UNCTAD Liner Code or the RIMT that 
might be infringed, and did not detail this accusation of concerted practices or the 
abuse of market power, but switched to emphasize that THC should be a compo-
nent of freight rates, to which the business practice of “whoever pays the freight 
rate takes the burden of THC” should apply. Furthermore, the CSA complained 
that the liner conferences failed to enter into meaningful negotiations with Chinese 
shippers and detained bills of lading as well as cargoes when Chinese shippers 
failed to pay THC. 

The liner conferences held that THC were not a part of freight rates; THC were 
meant to recover the costs of container handling at terminals; and changes of THC 
were caused mainly by changes in charges collected by terminal operators. The 
liner conferences justified the separation of shore-side charges and ocean freight 
rates, as in the THC case, with the intent to maintain transparency in shipping 
charges and claimed that the collection of THC by liner carriers was a standard 
practice of both conference and non-conference ocean liners.256 

The CSA argued that the imposition of THC on Chinese shippers was illegal.257 
However, this argument is difficult to support, as Chinese law does not contain 
any provisions which directly and explicitly refer to the legality of THC. This also 
seems to be the reason by the rather vague and equivocal attitude of the THC 
Decision.258 Point 1 of the THC Decision favours the CSA to a certain extent by 
declaring that THC are by nature a component of freight rates for international 
container liner shipping services; but Point 2 of the THC Decision favours liner 
conferences by confirming their right to reach freight rate agreements collec-
tively.259 It follows, since this right of collective freight rates-fixing is confirmed 
and THC are considered a component of freight rates, that liner conferences and 
international liner shipping companies can fix and impose THC. However, the 
THC Decision does not give any reason for the determination of THC as a com-
ponent of freight rates, but only mentions that THC are imposed in the major trad-
ing countries and areas. Though providing for warning and corrections as well 
introducing new obligations like consultation and filing, the THC Decision, fi-
nally, does not prohibit the imposition of THC by liner conferences on Chinese 
shippers in Chinese ports. When all is said and done, the THC Decision fails to 
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answer the question whether liner conferences and international liner shipping 
companies may impose THC on Chinese shippers in Chinese ports. 

As regards the essence of the THC Dispute, the dispute focused superficially on 
the question whether THC were a component of normal freight rates for interna-
tional liner shipping services.260 But in fact, the core issue should not be the clari-
fication of the nature of THC, but the question whether the imposition of THC by 
certain liner conferences and international liner shipping companies from the same 
date and at the same level constitutes a concerted practice and/or an abuse of mar-
ket power, which has as its object or effect the restriction of competition and must 
be considered an infringement of competition rules. 

In practice, the liner conference tariffs often incorporate the principal charges 
and the surcharges, such as THC, less-than-container-load service charges 
(LCLSC), detention charges and demurrage charges etc.261 Although such sur-
charges often are not directly included in the calculation of maritime transport 
costs, they are generally inseparable from the related maritime transport services 
and often amount to a very high percentage of the total transport costs or actual 
freight rate.262 Such explicit agreements or concerted practices on surcharges be-
tween conference members can exercise their market power on shippers, impact 
independent carriers through the effect of a “price-rates index” and finally distort 
competition and damage market efficiency.263 In the THC case, the CSA did not 
go further on this issue, the liner conferences did not respond to this issue, and the 
MOC did not discuss this issue. 

bb. Aim, Legal Basis and Reasoning 
There are three questions referring to the substance of the THC Investigation: (1) 
what was the aim of the THC investigation? (2) what was its legal basis? (3) did it 
apply the law properly and give convincing reasons? 

As stated above, the core issue should be the question whether the imposition 
of THC carried out by liner conferences constituted an infringement of applicable 
competition rules. This issue was also covered in the MOC-Notice 9/2002, which 
states that the aim of the THC investigation was to determine: 

1) whether the agreements involving THC reached among international liner 
conferences or between international liner shipping companies were detrimen-
tal to fair competition; 

2) whether the imposition of THC led to discriminatory prices or other restrictive 
conditions which caused damage to the other party of the transaction; 

3) whether international liner conferences or international liner shipping compa-
nies carried out other illegal practices causing damage to the other party of the 
transaction or the market order of international maritime transport services. 
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As to the second question the THC investigation was started under Article 35 
RIMT. The competition rules, which in accordance with Article 35 RIMT were 
applicable here, were Article 27 RIMT, Articles 55 and 56 IRRIMT, and Article 
35 RIMT itself.264 As shown above,265 neither the RIMT nor the IRRIMT provide 
for the application of other competition rules like the LAUC, the Pricing Law and 
the PRCPM, and the LAUC, the Pricing Law and the PRCPM can on their own 
hardly be used as a sector-specific competition regulation of liner conferences, and 
in particular in the THC case. This is confirmed by the THC Decision, in which 
these three Laws and Regulation are not mentioned at all. Besides, the IRRIMT 
was adopted on 25 December 2002 and came into effect on 1 March 2003, after 
the initiation of THC on 15 January 2002, and they do not provide for retroactive 
application or refer to any pending cases. It might be argued that the IRRIMT 
were Administrative Rules issued by the MOC to implement the RIMT which was 
an Administrative Regulation adopted by the State Council and that, therefore, the 
IRRIMT were just as applicable as the RIMT. However, in the THC Decision, the 
investigation authorities did not explicitly refer to the IRRIMT, but simply rea-
soned that “the freedom of choice of shippers concerning carriers was de facto 
restricted”. This reasoning obviously referred to Article 56(1) IRRIMT but did not 
explicitly say so. The investigation authorities simply did not mention any indi-
vidual statutes as legal basis for their competition assessment in the THC Deci-
sion.  

The legal reasoning of the THC Decision is to be found in its Points 1, 2, 3 and 
6. Point 1 simply stated that THC are a component of freight rates of international 
container liner shipping services. No further reasons are given, and logical relation 
can be found between this statement and the substantive analysis in the following 
points. 

Point 2 confirmed the right of liner conferences and international liner shipping 
companies to conclude agreements fixing freight rates. This is based explicitly on 
the RIMT and the UNCTAD Liner Code. But this is questionable. No provisions 
in the RIMT state explicitly that liner conferences and international liner shipping 
companies have the right to conclude agreements fixing freight rates. It can only 
be derived implicitly from Article 22 RIMT that such agreements fixing freight 
rates are not prohibited. As regards the UNCTAD Liner Code, the investigation 
authorities neither discussed the applicability of this international convention in 
the Chinese jurisdiction,266 nor referred to any individual articles of the UNCTAD 
Liner Code. Point 2 further stated that “such agreements fixing freight rates shall 
not be detrimental to fair competition and disturb the order of the international 
shipping market, and shall be filed with the MOC”. This only repeats Articles 22 
and 35(1) RIMT. 

Point 3, i.e. its first paragraph, gave the main reasons of the THC Decision. It 
contains several contradictory arguments: 
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“Liner conferences and freight discussion agreements, through collective agreements, 
announced in the form of joint notices or declarations that they would start to collect 
THC in China at the same time and the same level. It was not stated in those joint no-
tices or declarations that the decision of collecting THC was not compulsory to the 
members of liner conferences or freight discussion agreements and the members had 
the right to act independently. Such a decision de facto limited the right of shippers to 
choose carriers freely. This harmed normal price competition among liner companies 
and disturbed the order of the international shipping market to a certain extent.” 

First, a legal basis for the necessity of the so-called “non-binding statement” can 
be found neither in the RIMT and the IRRIMT, nor in other maritime legislation. 
Also in the general competition rules like the LAUC, the Pricing Law and the 
PRCPM, provisions containing related rules do not exist. Secondly, the so-called 
“non-binding statement” refers to the joint notices or the declarations which were 
sent to inform the shippers of the imposition of THC, but not to liner conference 
agreements or freight discussion agreements. It would be contradictory, if such 
joint notices or declarations had to contain the so-called “non-binding statement” 
while the very agreements of liner conferences or freight discussion agreement do 
not need to contain such statement. Vice versa, if liner conference agreements 
contain such a “non-binding statement”, it would constitute a fundamental contra-
diction. As described above, “liner conference agreements” are defined in Article 
3(14) IRRIMT as follows: 

“Liner conference agreements” shall refer to all types of agreements between mem-
bers of liner conferences and between liner conferences which conform to the defini-
tion given in the Convention on a Code of Conduct for Liner Conferences (Geneva, 
1974). 

This means that it is accepted in Chinese maritime legislation that the carriers as 
members of a liner conference conclude agreements “within the framework of 
which they operate under uniform or common freight rates and any other agreed 
conditions with respect to the provision of liner services”. Whether THC are or are 
not be considered a component of freight rates, a so-called “non-binding state-
ment” for THC is incompatible with the legal nature of liner conference agree-
ments. This fundamental contradiction continues to exist, since a similar substan-
tive provision is introduced in the MOC-Notice 2007 which explicitly requires 
that the related agreements or minutes as well as decisions among liner confer-
ences contain a so-called “non-binding statement”.267 But liner conferences would 
lose their essential nature without the compulsory nature of their agreements. It 
seems that the Chinese legislator does not understand the definition of liner con-
ferences. This is probably the reason why there is no definition of liner confer-
ences under the RIMT and the IRRIMT. The legitimacy of liner conferences under 
Chinese law is not clear. The filing policy provided by the RIMT and the IRRIMT 
acknowledges the existence of liner conferences in China, while the THC Deci-
sion requires liner conference agreements not to bind their members. In addition, 
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even if liner conference agreements, such as the agreement on the collection of 
THC, are not compulsory, it would be difficult in practice to see how the liner 
operators who had agreed collectively to set the same rate of THC would act inde-
pendently with different rates in favour of the shippers.268 

Thirdly, the investigation authorities were of the opinion that the lack of “non-
binding statement” resulted in restricting competition. They reasoned that the 
freedom of shippers to choose carriers was de facto limited and normal price com-
petition between liner carriers hampered, because the members of liner confer-
ences could not act independently without the so-called “non-binding statement”. 
Obviously, the investigation authorities have realized the anti-competitive aspect 
of liner conferences, namely that competition, first of all price competition, be-
tween conference members is restricted or eliminated by freight rate-fixing in the 
form of liner conference agreements. However, it is a fundamental contradiction, 
if the binding effects of liner conference agreements are legitimized on one side, 
and liner conference agreements are considered an infringement of competition 
rules just because of the lack of a so-called “non-binding statement”. The reason 
for this inherent contradiction might be the deficiency of Chinese legislation. Ap-
plicable general competition rules are lacking, and Chinese maritime legislation 
does not contain provisions, according to which liner conferences are considered 
anti-competitive, but granted antitrust immunity under certain conditions and 
obligations. 

Furthermore, it must be pointed out that not only the members of liner confer-
ences, but also the main independents, especially COSCO, China Shipping and 
SinoTrans, imposed THC on Chinese shippers at the same time and at the same 
level. Even if any agreements for concerted practices between liner conferences 
and independents could not be proved, tacit collusion was obvious. It must there-
fore be said that not only liner conferences but also independents must be accused 
of restrictive practices here. The investigation authorities did not touch upon the 
issue of tacit collusion. In addition they seemed to have held a double standard as 
regards the addressees of the allegations and the penalties. Although the MOC-
Notice 9/2002 clearly stated that the persons under investigation included all liner 
conferences and international liner shipping companies who have imposed THC 
on Chinese shippers,269 the THC Decision only accused the liner conferences as 
well as their members of restriction of competition and imposed the penalties only 
on them. 

Point 6 of the THC Decision stated that when liner shipping companies com-
pelled the shippers to pay THC by detaining bills of lading and cargoes, this was a 
contractual dispute and handled as such by the courts. This was questionable. 
Although contract performance and contractual liability are also referred to in this 
case, such detaining practices principally served as a means of compulsion and 
were used as the proof of abuse of dominant position. This was not considered in 
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the THC Decision when it declared such practice as a contractual dispute and 
urged the parties to resort to judicial remedy. 

The THC Decision came to the conclusion that the collection of THC in China 
was against the law, but did not mention a concrete legal basis for this conclusion. 
The THC Decision considered that the lack of a “non-binding statement” “harmed 
normal price competition among liner companies and disturbed the order of the 
international shipping market to a certain extent”, but supported its opinion by 
contradictory legal reasoning. The investigation did not touch on the issue of con-
certed practices or tacit collusion, nor did it provide any competition analysis 
relating to the determination of a dominant position, nor did it come to a conclu-
sion whether an abuse of a dominant position exists in the THC case. Finally, the 
THC Decision neither touched upon Article 27(3) RIMT, nor kept to the aim pre-
scribed in the MOC-Notice 9/2002, namely to decide whether the imposition of 
THC resulted in discriminatory prices or other restrictive conditions which caused 
damage to the other party of the transaction. 

cc. Penalty, Consultation Mechanism and Filing Requirement 
Following the discussion of competition law in Point 3, the THC Decision deter-
mines penalties, a consultation mechanism and filing requirements. 

The first penalty is “an exhortation to liner conferences and freight discussion 
agreements as well as their member carriers to avoid similar practices in the fu-
ture”. However, exhortation as a penalty has no legal basis in the RIMT and the 
IRRIMT. Penalties for competition violations are provided for in Article 40(2) 
RIMT which allows the investigation authorities to demand: 

1) corrections of the agreements concerned; 
2) a limitation of number of liner voyages; 
3) a temporary suspension of the list of freight tariffs or the filing freight rates; 
4) regular reports of relevant information. 

The second penalty is the order to correct joint notices or declarations; this seems 
to comply with Article 40(2) RIMT. However, Article 40(2) RIMT provides for 
the correction of agreements while the second penalty only refers to joint notices 
and declarations, not to the freight rates agreements themselves. Also, what ex-
actly would have to be corrected is not stated. According to the reasoning in Point 
3, the main failure in the joint notices and declarations is the lack of a so-called 
“non-binding statement”. Therefore, the correction would result in the publication 
of new notices or declarations on THC with a “non-binding statement”. It should, 
however, not be forgotten that these joint notices and declarations on THC have 
been made public mainly in December 2001, and that since then THC have actu-
ally been collected in most Chinese ports. The THC Decision did not state what 
the legal nature of paid THC was and whether paid THC should be repaid. As the 
THC Decision considers THC unlawful, it seems ridiculous that the second pen-
alty seems intended to legitimize the unlawful gain of the carriers, since the cor-
rected joint notices and declarations would be lawful after supplementing a so-
called “non-binding statement” which, however, would not enforce any competi-
tion regulation against anti-competitive practices, especially in the case of tacit 
collusion between members of liner conferences and even between them and in-
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dependents. Moreover, the first and second penalties were imposed only on liner 
conferences and freight discussion agreements as well as their members. Inde-
pendents carriers involved, especially the main SOEs like COSCO, China Ship-
ping and SinoTrans, were not touched upon. 

The third penalty concerns the infringement of the filing requirement in Article 
22 RIMT. A penalty according to Article 48 RIMT shall be imposed on a carrier 
who has participated in collective freight rates agreements but failed to fulfil the 
filing requirements. However, the penalty provisions in Article 48 RIMT270 are 
less sharp and might lead to ex post legitimization of the infringing practice. 

Point 4 of the THC Decision demands the establishment of a consultation 
mechanism between liner conferences and freight discussion agreements on one 
side and shippers and shippers’ organisations on the other side. A legal basis for 
this demand is to be found neither in the RIMT nor in the IRRIMT, and the effi-
ciency of such a consultation mechanism without any binding effects and regula-
tory control is questionable. Point 4 further requires that “liner conferences and 
freight discussion agreements appoint liaison offices or representatives in China in 
advance before they carry out activities in China within the Chinese legal frame-
work” and that “the name and addresses of such liaison offices or representatives 
be made public and filed with the MOC”. Now, firstly, this filing requirement has 
no legal basis in the RIMT and the IRRIMT. Article 22 RIMT and Article 32 
IRRIMT only refer to liner conference agreements and similar agreements. Article 
34 RIMT which provides for the right of establishing liaison offices with the ap-
proval of the MOC only refers to individual foreign enterprises for international 
shipping services or auxiliary services. Secondly, the meaning of “liner confer-
ences and freight discussion agreements [that] carry out activities in China within 
the Chinese legal framework” is unclear. Until now, there is no liner conference 
whose member carriers exclusively are Chinese legal persons. The doctrine of 
effect has never been unequivocally adopted in Chinese competition or maritime 
legislation. Therefore, it is not clear which activities of a liner conference are 
carried out “in China” and whether it is sufficient if one or more member carriers 
of that liner conference conduct business in China. 

b. Procedural Aspects 
Contradictions can also be found in respect of procedural points. First, the THC 
Decision refers to Article 35 RIMT according to which an antitrust investigation 
may be initiated by the MOC upon the request of an interested party or on its own. 
In the MOC-Notice 7/2002, the MOC has expressed its concern regarding the 
infringing practices in the imposition of THC. However, the MOC did not carry 
out an initial examination on its own decision, but called on the interested parties 
to complain or request an investigation. Then, in the MOC-Notice 9/2002, the 

                                                           
270  Article 48 RIMT states that whoever fails to fulfil the procedures laid down by the 

RIMT to file for the record shall be required to fulfil the supplementary procedures 
formalities; whoever fails to finish the supplementary formalities within a prescribed 
period of time will be imposed on a fine of 10,000 RMB to 50,000 RMB and deprived 
of corresponding qualification. 



B. Liner Conferences after the Adoption of the Anti-Monopoly Law in China      253 

MOC confirmed that the investigation on THC was started upon the request of the 
CSA. For the reluctance to start an investigation on its own, the MOC did not give 
any reason. 

Secondly, Article 37(2) RIMT requires that the party under investigation shall 
be informed about the aim, reasons and period of time of the investigation before 
the investigation. This implies that an investigation may be carried out only after 
the party has been informed, normally in written form and with the information of 
the beginning date. Otherwise the duration of the investigation could not be calcu-
lated. Article 53(2) IRRIMT requires that the party under investigation replies 
within 30 days from the delivery of the investigation information. It can be con-
cluded from Article 53(2) IRRIMT that the investigation begins on the date of 
delivery. But the MOC-Notice 9/2002 simply stated that the investigation would 
begin on the date of the publication of this Notice, i.e. 30 December 2002. 

Thirdly, Article 37(2) RIMT provides for an investigation period of one year 
which may be prolonged for six months with the approval of the investigation 
authorities. This means that the total duration of an investigation shall not exceed 
18 months. The MOC-Notice 9/2002 determined an investigation period of six 
months, from 30 December 2002 to 29 June 2003. The Notice on Issues of the 
THC Investigation, which extended the investigation period to 31 October 2003, 
was made public on 24 June 2003. There were no further official notices or deci-
sions prolonging the investigation. But the THC Decision as the final administra-
tive decision was made public only on 18 April 2006. 

Lastly, the MOC-Notice 9/2002 which initiated the THC investigation was 
made public on 30 December 2002, five days after the adoption of the IRRIMT on 
25 December 2002. Therefore, the MOC had time enough to avoid deviations 
from the IRRIMT. However, deviations can be found on several points. Article 52 
IRRIMT demands a preliminary examination by the investigation authority as 
prerequisite of an investigation. The MOC-Notice 9/2002 stated in its first para-
graph that an investigation on THC would be initiated upon the request of CSA, 
but required in its last paragraph that the CSA should submit the complaint and 
proof within 45 days from the publication of this Notice. This means that the THC 
investigation was initiated upon the request of the CSA, but that no proof had been 
submitted and the authority for the investigation had not been examined. Article 
53(2) IRRIMT provides for a period of 30 days from the delivery of investigation 
information, within which the party under investigation has to reply and discuss 
the investigation issues. However, the MOC-Notice 9/2002 required the liner 
conferences and international liner shipping companies to submit documents and 
materials to the investigation committee within 60 days from the date of publica-
tion of this Notice. Furthermore, the MOC-Notice 9/2002 did not say what indi-
vidual investigation issues the party under investigation should discuss. Only in 
the MOC Notice on 22 January 2003271 three questionnaires were delivered to the 
international liner shipping companies, liner conferences and Chinese shippers, 
respectively, for input and feedback. 

                                                           
271  Notice on the Submission of Opinions on THC [关于提供码头作业费调查材料的公 

告], issued by the MOC on 22 January 2003. 



254      Chapter VI: Future Perspectives after the Change of the Regulation Regime 

II. Anti-Monopoly Law 

The Anti-Monopoly Law (AML) of 30 August 2007 is the first codification of 
antitrust rules in China and constitutes a milestone of the development of competi-
tion laws in this country. Following a general introduction of the relevant parts of 
this law, the applicability of the AML to liner conferences is to be analyzed in 
respect of the scope of application, the substantive legitimization of liner confer-
ences as a hard-core cartel, the anti-monopoly investigation procedures, the legal 
liability and the legal remedy. 

1. Introduction 
The Anti-Monopoly Law (AML) was adopted at the 29th Session of the Standing 
Committee of the 10th NPC on 30 August 2007 and came into force on 1 August 
2008, twenty years after anti-monopoly legislation was included in the working 
plan of the 7th NPC in 1988.272 In 1988, a working group drafted the Interim Regu-
lations on Anti-Monopoly and Anti-Unfair Competition, which met with intense 
opposition.273 As a result, only the part opposing unfair competition was enacted 
in 1993, namely the Law Against Unfair Competition (LAUC). The part against 
monopolies was not adopted due to disagreement about the need for anti-
monopoly legislation at China’s current stage of economic development.274 The 
drafting of an “Anti-Monopoly Law” restarted in 1994 when this issue was offi-
cially included in the Legislation Plan of the Standing Committee of the 8th 
NPC.275 The whole process of legislation, including study and research of domes-
tic and foreign legislation and enforcement and drafting of the law and discussion 
of the drafts, lasted 13 years.276 The first “outline” of the AML, finalized on 30 
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and assistance from both international organizations (such as, the OECD, the World 
Bank, the UNCTAD, the APEC) and several countries (such as, the U.S., Germany, Ja-
pan, Australia, and South Korea). From 1997 to 1999, the OECD organized interna-
tional symposiums with the AML drafting group and with Chinese anti-monopoly ex-
perts, conducting article by article discussions on the outline of the AML. See Wang, 
The Prospect of Antimonopoly Legislation in China (2002), p. 224. 
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November 1999, consists of eight chapters and 56 articles.277 Since then, more 
than ten versions of the AML were drafted.278 In February 2004, a draft of the 
AML was submitted by the MOFCOM and the SAIC together to the State Coun-
cil. The Legal Affairs Office of the State Council established a leading team, a 
working team and an expert team, to study and revise the AML drafts. In June 
2006, the State Council finally submitted the formal AML Draft to the Standing 
Committee of the 10th NPC for legislative consideration. After the first reading of 
the draft at the 22nd Session of the Standing Committee of the 10th NPC on 22 June 
2006, the revised draft was distributed to the relevant ministries and commission 
of the State Council, the regional governments, important SOEs and research 
organisations in universities and institutes. A lot of hearings, symposiums and 
meetings have been held by the Standing Committee of the NPC, by the State 
Council and between its departments. The second official draft for legislative 
consideration was submitted to the Standing Committee of the NPC in June 2007. 
After several small but also essential changes and revisions, the third official draft 
for legislative consideration was submitted to the 29th Session of the Standing 
Committee of the NPC in August 2007, at which this draft was adopted with abso-
lute majority.279 

The AML was highly praised as a milestone of China’s economic reform and 
legislation and as the “economic constitution” of China’s socialist market econ-
omy,280 but it was a matter of general concern whether it would be effectively 
implemented, some provisions, in particular those on monopolies of SOEs, admin-
istrative anticompetitive practices and the organisation of anti-monopoly enforce-
ment authorities were sharply criticized.281 It still remains doubtful whether the 
competition policy implied in the AML is compatible with a market economy 
based on private freedom and competition282 and to what extent the AML is ham-
pered by the constitutional requirements of the Chinese socialist market economy. 
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278  Neumann/Guo, The Slow Boat to Antitrust Law in China (2003), p. 20. 
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tion in China (2003), p. 109 ff. 
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2. General Overview 
a. Aim and Principles 
aa. General Rules 
According to the intention of the legislature, an accurate understanding of the 
AML should primarily rely on its Chapter I (General Provisions) expressing the 
purpose and fundamental principles of the law.283 According to Article 1 AML, 
the purpose of the law is: 1) to prevent and restrain monopolistic actions; 2) to 
protect fair competition on the market; 3) to improve economic efficiency; 4) to 
safeguard the interests of the consumers and the public interest; and 5) to promote 
the healthy development of the socialist market economy. 

The prohibition of “monopolistic actions” is given as the first aim of the AML. 
As already demonstrated by the name of the law, it is directed against monopolies. 
However, the term “Monopoly” is neither defined in previous legislation, nor in 
the AML itself.284 Chinese legislation also does not use the term “anti-competitive 
actions” which might have been more appropriate as a general term. Article 3 
AML differentiates kinds of “monopolistic actions”: monopoly agreements, abuse 
of a dominant market position, concentration of undertakings. In this way, the 
AML adopts the three pillars of the U.S. and the EU antitrust laws. 

Furthermore, Article 1 AML specifies the objects to be protected by the AML. 
These are fair competition in the market, economic efficiency, consumer welfare, 
public interest and healthy development of the socialist market economy. These – 
apart from the last one – are the objects accepted worldwide in competition theo-
ries and many countries’ competition legislation, enforcement and case law. How-
ever, “public interest” can be interpreted very widely, including, inter alia, pro-
moting national economic development, enhancing the competitiveness of 
domestic enterprises in the international market, protecting the national interest in 
foreign trade, implementing social policy concerning employment, protection of 
the enviroment as well disaster relief.285 The consideration of public interest can 
lead to the exemption of certain monopolistic actions, for instance in the case of 
“saving energy, protecting the environment as well as providing disaster relief” 
(Article 15(4) AML), or “for the purpose of protecting legitimate interests in for-
eign trade and foreign economic cooperation” (Article 15(6) AML). But it may 
result in the prohibition of a concentration of undertakings in the case of danger 
for national security (Article 27(5) AML), or again in official approval if the un-
dertakings can prove that their concentration is compatible with the public interest 
(Article 28 AML). In any case, “public interest” might be interpreted excessively 
or arbitrarily at the discretion of the Anti-Monopoly Enforcement Authorities, 
which would result in the loss of legal predictability. 

While preventing and restraining monopolistic actions including concentration 
of undertakings, the AML still more emphasizes the freedom of economic action. 
Article 5 AML states that undertakings may, through fair competition and a volun-
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tary alliance, carry out concentration, expand their scale of operation and improve 
their market competitiveness in accordance with the law. This was a matter of 
severe concern in the debate during the preparation of the AML. Many argued that 
most Chinese enterprises are still very small in comparison with multinational 
companies. Too severe limitation of the concentration of undertakings would 
restrain Chinese domestic enterprises in international competition. On the other 
side, national economic security might be endangered by foreign investors secur-
ing their market share in China through mergers and acquisitions. Article 5 AML 
reflects these concerns. It should be born in mind here that it is a fundamental 
national economic policy in China that the state must encourage and support do-
mestic enterprises, especially SOEs, to cooperate and combine in order to estab-
lish “national champions”.  

Maybe the most important aim of the AML is that last mentioned, to promote 
the healthy development of the “socialist market economy”. Article 4 AML adds: 

The State shall enact and implement competition rules appropriate for the socialist 
market economy, improve macroeconomic measures and enhance a united, open, 
competitive, and well-ordered market system. 

This is the fundamental principle of the AML.286 As “constitution” of the Chinese 
economy, the AML must be interpreted starting from this principle. In short, the 
“socialist market economy” is an economic order in which the market competition 
functions under state planning in the form of administrative macroeconomic 
measures. An essential requirement of the socialist market economy is the mainte-
nance of the dominant position of SOEs in “key” or “strategic industries”, i.e. in 
sectors that affect the national economic lifeline and national security, but also in 
sectors like cigarette and salt production and sales287 in which SOEs are assigned 
monopolies by law. This is especially reflected in Article 7 AML and will be dis-
cussed more in detail below. 

bb. State Economic Monopoly 
Article 7(1) AMG says that “[t]he State shall protect the lawful business activities 
of undertakings in sectors that affect the national economic lifeline and national 
security and are controlled by the State-owned economy as well as sectors in 
which exclusive operations and exclusive sales are implemented; the State shall 
supervise and regulate the conduct of business and the prices of goods and ser-
vices of such undertakings in accordance with the law, safeguard the interests of 
consumers and promote technological advances.” 

Article 7 AML refers to “state economic monopolies” and requires that “the 
State shall protect the lawful business activities” of SOEs in key industries,288 
without touching the issue of equal treatment of SOEs and private enterprises. In 
this way, the dominant position and monopolistic actions of SOEs in “key” and 
                                                           
286  Ibid., p. 11. 
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legal monopoly industries (state economic monopolies) are legitimized. Although 
possible anti-competitive actions of SOEs are not neglected, the main remedies are 
state supervision by the economic administration and the self-regulation of SOEs. 
Article 7(2) AML provides for two remedies in order to prevent a possible abusive 
conduct of such undertakings289 and “to safeguard the interests of the consumer 
and to promote technological progress”. The first is that “the State shall supervise 
and regulate the business conduct and the prices of goods and services of such 
undertakings in accordance with the laws”. But Article 7 AML does not say which 
“laws” are meant here. Does the AML itself also belong to these “laws”? Accord-
ing to the opinion of the Chinese legislature, state economic monopolies tend to 
abuse their dominant position; since the AML prohibits the abuse of dominant 
market position, the addressees of the AML should also include such SOEs.290 In 
this sense, it seems that the Chinese legislature holds that Article 7 AML does not 
except state economic monopolies from the application of the AML. However, the 
Chinese legislature did not directly refer to the issue of applicability of the AML 
to such undertakings, but continued to state that “the government and the relevant 
authorities shall supervise and regulate the pricing activities pursuant to the Pric-
ing Law, the Law on Protection of Consumer Rights and Interests as well as other 
laws and administrative regulations.”291 The relationship between the AML and 
the other laws and regulations is still unclear. The second remedy is the self-
regulation of such undertakings that they “shall operate in accordance with the 
law, act in good faith, implement strict self-regulation, accept monitoring by the 
public and may not use their controlling position or exclusive operation/sale posi-
tion to harm the interests of consumers”. But in China the interests of the State 
have priority, superpeding the interests of consumers. The SOEs and especially 
those in the state economic monopolies have detained a share of the investments 
and are the main economic tools of the State, and therefore represent the interests 
of the State. Moreover, no sanctions have been provided for SOEs violating this 
requirement. It could, therefore, be argued that Article 7(2) AML states only a 
moral requirement without legal liability. 

In conclusion, the above legislative reasoning of the Chinese legislature seems 
to repeat the old reasons for State owned and administrated enterprises in a social-
ist planning economy rather than analyse competition policy in a market economy. 
It has been argued that Article 7 AML grants exception to legal monopolies by 
which SOEs maintain an absolute monopoly or a dominant position in the so-
called key industries from the application of the AML.292 However, both Article 7 
AML and the opinion of the Chinese legislature are equivocal on the applicability 
of AML to state economic monopolies. Therefore, it would be correct to argue 
that Article 7 AML provides for a special treatment and practically results in ex-
cluding application of the AML to such SOEs. 
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cc. Liner Conferences 
The application of the AML to liner conferences is problematic. The “key indus-
tries” in the sense of Article 7 AML are not defined in the AML. It is, however, 
officially accepted that the maritime transport services belong to the “key indus-
tries”.293 If the AML would not apply to the “key industries” which should be 
controled by state economic monopolies, the application of the AML to liner con-
ferences could not come into consideration. Apart from the fact that state-owned 
liner shipping companies like COSCO and China Shipping occupy a dominant 
position among the domestic carriers, and the extraterritorial application of the 
AML in relation to liner conferences is a different issue.294 

The relation between the AML and the regulation of specific sectors is also 
problematic. It is still unclear whether and how the AML applies to regulation in 
specific sectors. This, furthermore, refers to the determination and division of 
competence for antimonopoly enforcement among the related authorities. Upon 
this point, an influential opinion was that the AML shall not contain concrete 
provisions on this issue but let the State Council decide on the Anti-Monopoly 
Enforcement Authorities by taking all sides of the situation into consideration.295  

According to the opinion of the Chinese legislature, the AML shall comply 
with the present situation of separate Antimonopoly enforcement by various au-
thorities.296 This means that the authorities that previously have had the related 
competence of anti-monopoly enforcement in specific sectors or areas will keep 
such competence. The MOC is the authority responsible for the administration and 
regulation of international maritime transport services (Article 4 RIMT). As re-
gards the competition investigation and handling, the MOC shall cooperate with 
the SAIC and the NCDR (Article 36 RIMT). Since the separate competence for 
Antimonopoly enforcement of the SAIC and the NCDR has been confirmed by the 
Chinese legislature in the form of demonstration by examples,297 it could be con-
cluded that the similar competence of the MOC (of course still in combination 
with the SAIC and the NCDR) would subsist. 

b. Extraterritorial Application 
aa. General Rules 
Article 2 AML states that “[t]his Law shall apply to monopolistic conduct outside 
the territory of the People’s Republic of China that eliminates or has restrictive 
effects on competition in the domestic market of the People’s Republic of China”. 

Chinese legislature here follows the international legislative fashion and pre-
scribes extraterritorial application on the basis of the effects principle.298 This is 
based mainly on the example of antitrust legislation and enforcement especially in 
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295  Guo, Three Amendments to Draft of Antimonopoly Law (2007). 
296  NPC, Legislative Consideration of AML (2007), p. 56 ff. 
297  Ibid. 
298  Jung/Hao, The New Economic Constitution in China (2003), p. 132. 



260      Chapter VI: Future Perspectives after the Change of the Regulation Regime 

the U.S. and the EU,299 less on China’s own experience. As regards the effect of 
monopolistic conduct outside the territory of the PRC, a strict textual reading of 
Article 2 AML does not require the anti-competitive effect in China to be substan-
tial or foreseeable in order to allow the application of the AML. Therefore, a con-
cern will arise about the potential application of the AML to extraterritorial con-
duct with indirect, insubstantial or unforeseeable effects within the territory of 
China.300 In this respect, the Chinese legislature is of the opinion that extraterrito-
rial monopolistic conduct that has no effect or no substantial effect on domestic 
market shall not be accused of infringement.301 

bb. Liner Conferences 
In most cases, liner conferences are of international character. The extraterritorial 
applicability laid down in Article 2 AML provides the legal basis for Chinese 
Anti-Monopoly Enforcement Authorities to carry out investigation and impose 
sanctions on international liner conferences which have restrictive effects on com-
petition in the Chinese domestic market. However, the extraterritorial application 
of the AML unavoidably gives rise to legal conflicts between China and other 
countries. In this respect, the AML does not give any further provision. According 
to the opinion of the Chinese legislature, the legal conflicts or conflicts of interests 
as such shall be resolved only through bilateral or multinational cooperation.302 

3. Substantive Rules of “Anti-Monopoly”  
a. General Overview 
Under the AML, two categories of anti-competitive actions are prohibited: the 
monopolistic conducts of undertakings and the abuse of administrative powers.303 
The AML further provides for exceptions for the exercise of intellectual property 
rights in accordance with the law (Article 55 AML) and for the agricultural indus-
try (Article 56 AML). In this way, a system of substantive competition rules with 
exceptions is constructed by the AML.304 

aa. Monopolistic Conduct of Undertakings 
The first general category is “monopolistic conducts” of undertakings. “Monopo-
listic conducts” of undertakings comprise three kinds of actions: 1) monopoly 
agreements between undertakings; 2) abuse of a dominant market position by 
undertakings; and 3) concentration of undertakings that have or may have the 
effect of eliminating or restricting competition. Monopoly agreements are prohib-
ited with several exemptions (Articles 13 to 16 AML). Abuse of a dominant mar-
ket position is deemed detrimental to market competition and prohibited (Articles 
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17 to 19 AML). Merger control which requires notification and administrative 
approval is provided for to prevent possible anti-competitive effects of the concen-
tration of undertakings (Articles 20 to 31 AML). 

As to “monopolistic conducts” of undertakings, two fundamental terms are de-
fined in Article 12 AML. One is the term “undertakings”, the other is “relevant 
market”. “Undertaking” is legally defined in Article 12(1) AML as “a natural 
person, legal person, or other organization that engages in the production of and/or 
dealing in goods or the provision of services”. This definition is almost identical 
with the definitions of “undertakings” in the LAUC 305 and the Pricing Law.306 An 
important point in relation with the term “undertakings” refers to “industry asso-
ciations”. It is required that industry associations strengthen industry self-
regulation, guide undertakings in their industries to compete in accordance with 
the law and protect the order of market competition (Article 11 AML), and shall 
not organize undertakings in its industry to engage in monopoly agreements pro-
hibited in Chapter II of the AML (Article 16 AML). 

Another term that is essential to competition investigation and assessment is the 
“relevant market”.307 The term “relevant market” had already been used but not 
legally defined in the PRCPM.308 “Relevant market” is defined in Article 12(2) 
AML as “the ensemble of goods and geographical area within which the undertak-
ings compete against each other during a certain period of time with respect to 
specific goods or services” (hereinafter collectively referred to as “goods”). The 
definition of “relevant market” in the AML refers to these aspects for the purpose 
of competition assessment.309 The AML does not contain any individual provi-
sions on market definition and market analysis.310 Previous competition legislation 
such as the LAUC, the Pricing Law as well as the PRCPM, and their enforcement 
can rarely provide any experience or reference to the determination of the “rele-
vant market” in practice. However, during the preparation of the AML, the Chi-
nese legislature has referred to interchangeability (or substitutability) and the 
methods of market definition, especially the SSNIP-test (small but significant and 
non-transitory increase in price) applied in the USA and the EU competition juris-
diction.311 It should therefore be expected that such issues shall be touched upon in 
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the regulations, measures or guidelines which will be adopted in the months to 
come.312 

bb. Anti-Competitive Practices by Abuse of Administrative Power 
The second general category of anti-competitive conduct is administrative actions 
by which administrative authorities and organizations authorized by laws and 
regulations to manage public affairs (administrative organisations) abuse their 
administrative power to eliminate or restrict competition,313 such as the acts or 
measures of local governments or administrative organisations to restrain the entry 
of goods from other regions into a local market, or to illegally refuse to give ad-
ministrative permission for the operation or the establishment of branches by en-
terprises from outside.314 Such administrative actions are deemed severe and det-
rimental to market competition and the establishment of a united, open, 
competitive and well-ordered national market. 315  The AML defines the “anti-
competitive practices by abuse of administrative power” and sets out the general 
prohibition of such abusive administrative behaviour (Article 8 AML), 316  and 
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Administrative Monopoly into Chinese Anti-Monopoly (2007), p. 83; Guo, Say “No” to 
“Administrative Monopoly” (2007). In Chinese literature there are disputes on differen-
tiation of “anti-competitive practices by abuse of administrative power” from “adminis-
trative monopoly” and the legality of the “state economic monopolies”. Until now there 
is no uniform understanding or definition of “administrative monopoly”. The prevailing 
opinions hold that the “anti-competitive practices by abuse of administrative power” 
and the “state economic monopolies” are two separated issues. More see Chen, Current 
State and Problems of Anti-Monopoly Legislation in China (2003), p. 46 ff.; Shi, Prin-
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(2007). About the official opinions see Yang, China Has No Problem of “Administra-
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Legislative Consideration of AML (2007), p. 47–48: “The legislature has carefully ana-
lyzed and researched the above two opinions and comes to the following conclusion. 
The circumstance that administrative authorities, and organisations that are given ad-
ministrative powers to manage public affairs by laws and regulations, abuse administra-
tive powers to eliminate or restrict competition, does exist in our country; (negative) ef-
fects on market competition are also a fact; the whole society pays attention to this 
issue. But administrative anti-competitive actions do not belong to the matter regulated 
by Anti-Monopoly Law; and Anti-Monopoly Law will hardly reach any effective 
achievement on this issue. Starting from the situation in our country, the Anti-
Monopoly Law is a basic law specifically intended to protect competition. The inclu-
sion of prohibition of administrative anti-competitive actions only demonstrates the atti-
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provides for more concrete provisions in Chapter V (Articles 32 to 37) of the 
law.317 

Article 32 AML prohibits administrative organisations to abuse administrative 
power to limit, directly or in a disguised manner, the activities of organizations or 
individuals by requiring them to deal, purchase, or use goods supplied by desig-
nated undertakings.318 The provisions in Articles 33 to 35 AML mainly concern 
the so-called “local protectionism”.319 Article 36 AML prohibits compelling un-
dertakings to engage in monopolistic conduct as specified in the AML. According 
to the explanation by the Chinese legislature, “compelling” includes issuing ad-
ministrative rules or directives, or administrative decisions or official orders.320 

Perhaps the most important provision is Article 37 AML which directly ad-
dresses administrative authorities and prohibits “abusing their administrative pow-
ers by making rules that contain stipulations which eliminate or restrict competi-
tion”. Literally interpreted, Article 37 AML is erroneous. Administrative 
authorities must have the power to make administrative rules or directives; they 
could never “abuse” their administrative power to make administrative rules if that 
power had been bestowed on them. Rather, Article 37 AML prohibits the making 
of rules without legal competence as well as administrative rules or directives 
infringing a statute with higher status in the hierarchy of legal documents. In both 
cases, administrative power is exceeded, not abused. 

b. Monopoly Agreements 
The AML provides for horizontal agreements (Article 13 AML), vertical agree-
ments (Article 14 AML) and exemptions (Article 15 AML). “Monopoly agree-
ments” are defined as agreements, decisions or other concerted practices that 
eliminate or restrict competition, in any form, written or oral, explicit or im-
plicit.321 This definition is given in Article 13(2) AML but is not restricted to hori-
zontal agreements in Article 13 AML; it applies to the whole AML. 

Article 13 AML enumerates the horizontal agreements that are prohibited: Pri-
ce cartels (Article 13(1) No. 1 AML), capacity cartels (Article 13(1) No. 2 AML), 
market sharing cartels (Article 13(1) No. 3 AML), technology cartels (Article 
13(1) No. 4 AML), joint boycotts (Article 13(1) No. 5 AML) and other types of 
monopoly agreements as determined by the State Council’s Anti-Monopoly En-
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forcement Authorities. As vertical agreements that are prohibited, Article 14 AML 
mentions “fixing the price for resale of goods to a third party” and “limiting the 
minimum price for resale of goods to a third party”. Similar to Article 13(1) No. 6 
AML, Article 14 AML contains an open clause to empower the Anti-Monopoly 
Enforcement Authorities to apply the rule of reason.322 

Article 15 AML exempts certain types of monopoly agreements and details the 
conditions of each exemption. Besides an open clause (Article 15(1) No. 7 AML), 
the exemptions refer to monopoly agreements which contribute to technological 
progress (Article 15(1) No. 1 AML), or improve production efficiency (Article 
15(1) No. 2 AML), or improve the efficiency and competitiveness of small or 
medium-size undertakings (Article 15(1) No. 3 AML), or protect the public inter-
est (Article 15(1) No. 4 AML), or resolve an economic crisis (Article 15(1) No. 5 
AML), or protect legitimate interests in foreign trade and foreign economic coop-
eration (Article 15(1) No. 6 AML). For all conditions of an exemption, the rele-
vant undertakings shall bear the burden of proof.323 Especially for the exemption 
in Article 15(1) No. 1 to No. 5 AML, the undertakings “must additionally prove 
that the agreement reached will not substantially restrict competition in the rele-
vant market and can enable the consumers to share the benefits arising from the 
agreement”. 

A last point refers to “industry associations”. Although the definition of “mo-
nopoly agreements” can already be interpreted to cover any collective anti-
competitive conduct, the AML explicitly emphasizes the role of industry associa-
tions and states that “an industry association must not organize undertakings in its 
industry to engage in monopolistic conduct prohibited in this Law”. 

c. Abuse of Dominant Position 
AML does not restrain undertakings from gaining a dominant market position, but 
only prohibits the abuse of this dominant position.324 This conforms to the general 
principle stated in Article 6 AML. Chapter III of the AML enumerates the main 
types of abusive behaviour (Article 17 AML), provides for the criteria for the 
determination of a dominant market position (Article 18 AML) and of the pre-
sumption of a dominant market position (Article 19 AML). 

The term “dominant market position” had been used in the PRCPM and aca-
demic literature but without any definition. Article 17(2) AML defines the term 
“dominant market position” for the first time: 

For the purpose of this Law, the term “Dominant Market Position” refers to a market 
position held by undertakings that have the ability to control the price or quantity of 
goods or other conditions of transaction in the relevant market or to hinder or affect 
the entry of other undertakings into the relevant market. 

As regards the criteria for determination, Article 3 PRCPM refers to the market 
share in the relevant market, the substitutability of goods and the chances for new 
                                                           
322  Masseli, Das Antimonopolgesetz der VR China (2007), p. 264. 
323  Article 15(1) and (2) AML. 
324  NPC, Legislative Consideration of AML (2007), p. 41 ff. 
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competitors to enter the market. On this basis, Article 18 AML lists five factors to 
be considered and adds an open clause in Article 18(1) No. 6 AML which allows 
Anti-Monopoly Enforcement Authorities to consider additional factors. It is a 
matter of concern whether this might be used arbitrarily by the Anti-Monopoly 
Enforcement Authorities. 

An additional instrument to determine a dominant market position is the pre-
sumption of a dominant market position. As criteria for presumption, Article 19(1) 
AML uses market shares. A group of several undertakings with a certain share of 
the market can also be presumed to occupy a collective dominant market position 
so as to regulate tacit collusion in such an oligopoly.325 Besides Article 19(2) 
AML provides for an exemption for small market shares. For the determination of 
a dominant market position, the burden of proof is lying with the Anti-Monopoly 
Enforcement Authorities. Where such a dominant position is presumed, according 
to Article 19(3) AML, the undertakings may prove that this presumption is wrong. 

Article 17(1) AML enumerates specific types of abusive behaviour and adds an 
open clause allowing the State Council’s Anti-Monopoly Enforcement Authorities 
to supplement other circumstances. It is worth mentioning the wording in the 
enumeration in Article 17(1) AML. A condition of the illegality of the behaviour 
under Article 17(1) No. 2 to 6 AML is that these acts are committed “without any 
justification”. This condition is vague and difficult to interpret.326 It might refer to 
the legality of a conduct, or the interests of consumers as well as public interest, or 
even national economic policy and national security. Thus, it allows the Anti-
Monopoly Enforcement Authorities great liberty in interpreting the law. This 
might endanger legal predictability by AML enforcement. 

d. Liner Conferences 
Leaving aside the question whether, considering Article 7 AML, the AML can 
apply to liner conferences at all, the applicability of the AML to liner conferences 
as “hard-core cartels” must be discussed. 

aa. Conference Agreements as “Monopoly Agreements” 
The agreements between conference members or among liner conferences fall 
under the definition of “monopoly agreements” in Article 13(2) AML. Article 
13(1) AML refers to horizontal agreements and prohibits price cartels, capacity 
cartels, market sharing cartels, technology cartels and joint boycotts. These prohi-
bitions cover the major conference agreements, especially those on freight rate-
fixing, capacity management programs and even “tolerated outsider agreements” 
as well as “fighting ships”. The prohibition of vertical agreements in Article 14 
AML is limited only to the issue of resale. But an expansive interpretation of Arti-
cle 14 AML in conjunction with the prohibition of market sharing cartels (Article 
13(1) No. 3 AML) could cover the issue of inland price-fixing and multimodal 
transport services. 

                                                           
325  Ibid., p. 96 ff. 
326  Masseli, Das Antimonopolgesetz der VR China (2007), p. 265. 
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The application of the AML to liner conferences further depends on the rela-
tionship between the AML and the RIMT as well the IRRIMT on one side, and on 
the possibility of exemption according to Article 15 AML on the other side. As 
shown above, liner conferences gain legality in China only through fulfiling the 
filing requirements pursuant to the RIMT and the IRRIMT.327 Neither substantive 
examination nor competition assessment of a liner conference is necessary for the 
filing requirements. This results in a conflict between the acceptance in the RIMT 
as well the IRRIMT and the principal prohibition in the AML. One way to solve 
this conflict is to grant liner conferences a block exemption. Article 15 AML does 
not mention block or individual exemptions, but according to the wording of this 
Article, it refers to individual exemptions rather than block exemptions. Apart 
from lack of the legal basis for block exemptions, a choice of block exemptions by 
the Chinese legislature depends on its interpretation of Article 15 AML in case of 
liner conferences and requires a separate law or regulation. In respect of the above 
analysis on lack of economic advantages of liner conferences328 and following the 
European reform by repealing the exemption, it shall not be desirable for the Chi-
nese legislature to grant such a block exemption for liner conferences. But any-
way, an individual exemption under Article 15 AML is still possible. If there is no 
block exemption, the resolution of the conflict necessitates a review of the RIMT 
and the IRRIMT and a clarification of the relationship between the AML and the 
two Rules on this issue. 

Finally, the “industry association” rule in Article 16 AML could be considered 
in connection with liner conferences. A liner conference is an association of liner 
shipping companies, and can not be considered an “undertaking” within the mean-
ing of Article 12(1) AML, since a liner conference is neither a natural or legal 
person, nor an “other organization that engages in the production of and/or dealing 
in goods or the provision of services”.329 The question is whether liner conferences 
must be included under the term “industry association” within the meaning of 
Articles 11 and 16 AML.330 

                                                           
327  See above Chapter IV B. II. 
328  See especially above A. I. 2. to 6 of this Chapter. 
329  Article 12(1) AML. 
330  It was debated during the preparation of the AML whether or not it is necessary to 

provide for separate provisions on “industry association” in the AML. One opinion re-
ferred to the “other organisation” in the definition of “undertakings” by Article 12 
AML and argued that the term “industry association” could be covered by the term 
“other organisation” and thus the application of the AML to “industry association” 
could be implied through the interpretation of the definition “undertakings”. Another 
opinion held separate provisions to be unnecessary since anti-competitive practices of 
an industry association fall under the scope of horizontal collective activities of the as-
sociated undertakings. Also an opinion noticed that such industry associations are exert-
ing increasing influence over business activities in China, notably in arranging con-
certed actions among enterprises. The Chinese legislature admits the last argument and 
reasoned that the anti-competitive practice collectively conducted by industry associa-
tions is very common in China and therefore a direct and unequivocal prohibition is 
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In China, an “industry association” is a type of social organisation that is le-
gitimized through registration by the Ministry of Civil Affairs331 in accordance 
with the Regulation on Administration of the Registration of Social Organisa-
tions.332 According to Article 4(2) of the Regulation on Administration of the 
Registration of Social Organisations, registered social organisations shall not carry 
out any commercial practices. Therefore, an industry association cannot be en-
gaged in the production of and/or dealing in goods in its own name and does not 
fall under the term “other organisation” within the meaning of the definition of 
“undertakings” in the AML. This conclusion is also supported by the Chinese 
legislature.333  

Liner conferences gain legality in China only through filing in accordance with 
the RIMT and the IRRIMT,334 but do not need to be registered in accordance with 
the Regulation on Administration of the Registration of Social Organisations. 
Therefore, liner conferences do not fall under the term “industry association” in 
the AML. But this should not affect the application of the AML to liner confer-
ences, as conference agreements can be seen as “monopoly agreements” in the 
sense of Article 13(2) AML. Further, the extraterritorial application of the AML 
(Article 2 AML) does not require any recognition or inland registration of a for-
eign association of undertakings. 

bb. Abuse of Collective Dominant Position 
It is accepted that liner conferences constitute a form of collective dominant posi-
tion.335 In this respect, the AML recognizes the collective dominant position pos-
sessed by more than one undertaking and provides the necessary legal basis for 
application to liner conferences. 

Article 17(1) AML enumerates six specific types of abusive behaviour besides 
an open clause: 1) selling products at unfairly high prices or buying products at 
unfairly low prices; 2) selling products at prices below cost without any justifiable 
causes; 3) refusing to deal with a trading party without any justifiable causes; 4) 
restricting the trading party to certain undertakings without any justifiable causes; 
5) implementing tie-in sales or imposing other unreasonable trading conditions at 
the time of trading without any justifiable cause; 6) applying discriminatory treat-
ment or trading conditions like prices to different trading parties with equal stand-
ing without any justifiable causes. These rules can especially cover the issues like 
loyalty arrangements and the discrimination on freight-rates, conditions and ser-
vices. Under the prohibition of abusive behaviour no exemption is possible. If the 
                                                           

necessary. More see NPC, Legislative Consideration of AML (2007), p. 29 and 52, also 
Jung/Hao, The New Economic Constitution in China (2003), p. 142. 

331  中华人民共和国民政部. 
332  Regulation on Administration of the Registration of Social Organisations [社会团体 

登记管理条例], promulgated by the State Council on 25 October 1998 and effective on 
the same date. 

333  NPC, Legislative Consideration of AML (2007), p. 52. 
334  See above Chapter IV B. II. 
335  See above Chapter VI. A. I. 6. b. bb. Also see Basedow, in: Immenga/Mestmäcker, EG-

Wettbewerbsrecht Kommentar (2007), Verkehr; C., p. 1562, Rn. 60. 
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collective dominant position of a liner conference in a relevant market is proven or 
presumed, the liner conference has to suffer administrative sanctions (Article 47 
AML) and would probably be liable for civil damages (Article 50 AML). The 
determination of a (collective) dominant position necessitates market definition 
and market analysis. Article 18 AML provides for a framework, but no practical 
experiences of anti-monopoly enforcement, especially regarding liner conferences, 
is until now available. 

4. Anti-Monopoly Investigation 
Chapter VI of the AML, now entitled “Investigation of Suspected Monopolistic 
Actions”, was previously named “Anti-Monopoly Authority”. Therefore, the pro-
visions on “Anti-Monopoly Commission” and “Anti-Monopoly Enforcement 
Authorities” in Chapter I “General Provisions” (Articles 9 and 10 AML), will be 
discussed here in connection with the anti-monopoly investigation procedures. 

a. Anti-Monopoly Authorities 
The debate on how to establish an anti-monopoly authority continued all the time 
the law was drafted. Finally, the AML provides for a double-level model: an anti-
monopoly commission and anti-monopoly enforcement authorities. This seems 
similar to the German model with the Monopoly Commission (Monopolkommis-
sion) and the Federal Cartel Office (Bundeskartellamt). But the relation between 
the two anti-monopoly authorities in China can be understood only from legisla-
tive history. 

The history of the discussions on the AML is the history of the struggle be-
tween various central government organs for the control of the future anti-
monopoly authority.336 The main actors involved are the MOFCOM, empowered 
to regulate mergers and acquisitions of foreign investors and to handle anti-
dumping cases; the SAIC which enforces the LAUC and acts against administra-

                                                           
336  The adoption of an Anti-Monopoly Law has been postponed several times. One essen-

tial reason was disagreement over which governmental agency will enforce the Anti-
Monopoly Law. As early as in May 1994, an official draft-working group was estab-
lished under the former State Economic and Trade Commission (SETC). According to 
the Restructuring Plan of the State Council approved in the 10th Session of the 10th NPC 
on 10 March 2003, a new MOFCOM was established that took over the SETC’s func-
tions relating to the drafting of the Anti-Monopoly Law. Although the drafting work 
shall finally be carried out by the MOFCOM and the SAIC together, the MOFCOM 
made a greater effort to hold the leading position in this issue and established an Inves-
tigation Office of Anti-Monopoly whose main functions are: (1) to carry out the inter-
national exchanges of anti-monopoly legislations; (2) to draft the Anti-Monopoly Law; 
(3) to investigate monopolistic practices. See Neumann/Guo, The Slow Boat to Anti-
trust Law in China (2003), pp. 19–20; Wang, The Prospect of Antimonopoly Legisla-
tion in China (2002), p. 223. 
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tive anti-competitive practice; and the NCDR, formerly “National Planning Com-
mission”, which engages in price regulation.337 

The Chinese legislature accepted this situation and tried to reach a compromise, 
as stated in the legislative comment:338 

… the establishment of anti-monopoly authorities should be based on the reality and 
feasibility (in China); since the relevant authorities under the State Council have re-
tained parts of the competence for the enforcement of the statutes against monopo-
lies, it is the best that the present situation of separated enforcement will remain in 
order to maintain the present activities against monopolies after the AML. 

Thus, while the Chinese language does not differentiate singular and plural, the 
term “anti-monopoly enforcement authorities” in Article 10 AML must at present 
be translated as plural. However, the legislative comment pointed out that the 
AML must take into consideration the necessity of future administrative reform 
and adjustment of competences.339 Therefore, the AML has no specific provisions 
on the structure and organisation of the anti-monopoly authorities but empowers 
the State Council to determine this in separate rules. 

As anti-monopoly enforcement shall be divided among several authorities to 
coordinate them, a special authority is to be established340 on the same administra-
tive level as the authorities it has to coordinate.341 This is the Anti-Monopoly 
Commission under the State Council, responsible for organizing, coordinating and 
guiding anti-monopoly work – probably mainly or only for “coordinating”. 
Among the duties assigned to this Commission, namely researching and drafting 
competition policies, 342  issuing market evaluation reports and anti-monopoly 
guidelines,343 and “coordinating anti-monopoly administrative enforcement”, only 
this last one concerns actual enforcement.  

b. Investigation Procedures 
Chapter VI of the AML sets out the principles of anti-monopoly investigations, 
the competences and obligations of Anti-Monopoly Enforcement Authorities, the 
rights and obligations of the investigated undertakings, and the rules for suspen-
sion and resumption of investigations. 

In the case of suspicion of monopolistic conduct, the Anti-Monopoly Enforce-
ment Authorities must carry out an investigation “in accordance with the laws”.344 
“The laws” include not only the AML, but also other laws such as the LAUC or 

                                                           
337  It primarily refers to the enforcement of Pricing Law and Provisional Regulations on 

Curbing of Pricing Monopolies (PRCPM). For a detailed survey, see above Chapter II 
B. II. 3. 

338  NPC, Legislative Consideration of AML (2007), p. 56. 
339  Ibid. 
340  Ibid., p. 56 ff. 
341  Masseli, Das Antimonopolgesetz der VR China (2007), p. 262. 
342  Article 9(1) No. 1 AML. 
343  Article 9(1) No. 2 AML. 
344  Article 38(1) AML. 
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the Pricing Law. Article 38(2) and (3) AML grant everybody the right to report 
suspected monopolistic conduct to the Anti-Monopoly Enforcement Authorities, 
and the Anti-Monopoly Enforcement Authorities must investigate every report. 

The duties of the Anti-Monopoly Enforcement Authorities include the presenta-
tion of the enforcement credentials,345 written investigation reports which should 
be signed by the investigated persons,346 the protection of business secrets ob-
tained during an investigation,347 and the publication of the decision concluding 
the investigation. 348  Entities or individuals under investigation must cooperate 
with the authorities’ investigation.349 

Suspension and resumption of investigation: if the undertakings under investi-
gation promise to eliminate the effects of their conduct by concrete actions within 
a period of time approved by the Anti-Monopoly Enforcement Authorities, the 
Authorities may suspend the investigation.350 However, the Anti-Monopoly En-
forcement Authorities shall monitor the performance of the promise by the under-
takings. If the undertakings implement the promise, the Anti-Monopoly Enforce-
ment Authorities may decide to terminate the investigation.351 The investigation 
must be resumed if: 

1) the undertakings fail to implement the promise; or 
2) facts change on which the decision to suspend the investigation was based; or 
3) the decision to suspend the investigation was based on incomplete or false 

information submitted by the undertakings. 

c. Liner Conferences 
If, as demonstrated above,352 the MOC still keeps its decision-making role in the 
regulation of the international maritime transport market, the non-consonance in 
anti-monopoly investigation procedures between the AML and the RIMT as well 
the IRRIMT should not be overseen. 

As regards the initiation of an investigation, Article 35 RIMT provides for two 
ways: the MOC can initiate an investigation on its own account or upon a request. 
However, AML does not clearly provide for the possibility of an investigation 
initiated upon request. Article 38(2) AML states only that any organisations or 
individuals shall have the right to report suspected monopolistic conduct to the 
Anti-Monopoly Enforcement Authorities. The Anti-Monopoly Enforcement Au-
thorities shall maintain the confidentiality of the reporter. 

Furthermore, a request of investigation shall not directly lead to an investiga-
tion. According to Article 52 IRRIMT, the request of investigation shall be exam-
ined by the MOC; an investigation will be initiated only on the basis of an ap-

                                                           
345  Article 40(1) AML. 
346  Article 40(2) AML. 
347  Article 41 AML. 
348  Article 43 AML. 
349  Article 41 AML. 
350  Article 45(1) AML. 
351  Article 45(2) AML. 
352  See above B. II. 2. a. cc. of this Chapter. 
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proval of the investigation request. In contrast to the provisions in the RIMT and 
the IRRIMT, the provisions in the AML are somewhat equivocal. Article 38 (3) 
AML states that, if the reports on monopolistic actions are in written form and 
contain relevant facts and evidence, the Antimonopoly enforcement authority shall 
carry out a necessary investigation. However, the term “necessary investigation” 
hereby used is ambiguous in the Chinese language. It could be interpreted as “an 
examination of the reports on monopolistic actions”, or that an antimonopoly 
investigation shall be carried out immediately. Therefore, a further legislative 
clarification is necessary for Article 38(3) AML. 

The non-consonance further refers to other points, such as the period of time 
for investigation. Article 37 RIMT provides for a period of one year with a possi-
ble extension of six moths. On the contrary, the AML does not contain any provi-
sion on the period of time for anti-monopoly investigation. Article 41 RIMT 
grants the right of hearing to the parties under investigation, while Article 43 
RIMT only states that the undertakings and interested parties under investigation 
shall have the right to submit statements; the Anti-Monopoly Enforcement Au-
thorities shall conduct the verification of the facts, reasons and evidence presented 
by the undertakings and interested parties. As regards the suspension and resump-
tion of the investigation procedure, the AML gives rules (Article 45 AML) while 
the RIMT and the IRRIMT do not touch upon such issues. 

5. Legal Liability 
a. Administrative Sanctions and Liability for Civil Damages 
The AML determines legal liability and sanctions for monopolistic conduct, ad-
ministrative anti-competitive conduct, resistance to investigation and illegal con-
duct of working personnel of the Anti-Monopoly Enforcement Authorities respec-
tively. 

As regards monopolistic conduct, both administrative and civil sanctions353 are 
provided for. Administrative sanctions for “monopoly agreements”354 and “abuse 
of dominant market position”355 mainly take the form of fines calculated on the 
basis of “the total sales volume for the preceding year”. Administrative sanctions 
for “illegal concentration” mainly are orders to return to the status quo before the 
concentration. Rules on administrative sanctions for “monopolistic conduct” in-
clude the mitigation or exemption of penalties for undertakings which report anti-
competitive conduct on their own accord356 and specific penalties for “industry 
association”.357 For the calculation of penalties for “monopolistic conduct”, factors 

                                                           
353  The criminal liability was contained in drafts of AML but deleted finally. See also 

Wang, Zur Kodifizierung des chinesischen Antimonopolrechts (2004), p. 96; Wang, 
Entwurf des chinesischen Antimonopolgesetzes (2007), p. 171; Hippe, Zum Entwurf 
eines chinesischen Antimonopolgesetzes (2006), p. 362. 

354  Article 46(1) AML. 
355  Article 47 AML. 
356  Article 46(2) AML. 
357  Article 46(3) AML. 
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such as the nature, degree and duration of the violation must be taken into ac-
count.358 

Civil liability: undertakings that violate provisions of the AML and cause dam-
age to other undertakings or natural persons bear civil liability (Article 50 AML). 
As clarified by the legislative comment, “civil liability” here refers to Article 134 
of the General Principles of Civil Law which provides for ten forms of civil liabil-
ity, namely 1) cessation of infringement; 2) removal of obstacles; 3) elimination of 
dangers; 4) return of property; 5) restoration of original conditions; 6) repair, re-
building or replacement; 7) compensation for losses; 8) payment of breach of 
contract damages; 9) elimination of ill effects and rehabilitation of reputation; and 
10) apologies. This means that “in accordance with the laws” in Article 50 AML 
primarily refers to the General Principles of Civil Law. Civil liability must be 
pursued mainly through civil proceedings. 

As regards the legal liability for anti-competitive abuse of administrative pow-
ers, the Anti-Monopoly Enforcement Authorities do not have the competence to 
impose penalties, but can only recommend measures to a competent superior au-
thority.359 The related superior authority must order corrections and discipline the 
supervisor directly in charge of the enterprise and other directly responsible per-
sons. If laws or administrative regulations provide otherwise with respect to the 
handling of anti-competitive abuse of administrative powers, such provisions shall 
apply.360 Critics say that this provision means that the AML will be a tiger without 
teeth and fails to fight against administrative anti-competitive behaviour.361 

For resistance to investigations and illegal conduct of personnel of the Anti-
Monopoly Enforcement Authorities, the AML provides for criminal liability and 
administrative penalties for resistance362 and for disciplinary penalties for the per-
sonnel of the Anti-Monopoly Enforcement Authorities.363 

b. Liner Conferences 
According to Article 58 IRRIMT, after the investigation has been completed, 
conclusion shall be made which can be divided into three situations: 

1) if these is no infringement, the investigation authorities shall decide to termi-
nate the investigation; 

2) if the infringement can be assessed but has not caused substantial detriment to 
fair competition, the investigation authorities can decide not to take prohibitive 
or restrictive measures against the parties under investigation; and 

3) if the infringement is clear and has caused substantial detriment to fair compe-
tition, the investigation authorities shall take prohibitive and restrictive meas-
ures against the parties under investigation pursuant to the RIMT. 

                                                           
358  Article 49 AML. 
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The last point further refers to Article 40(2) RIMT which provides for the follow-
ing prohibitive and restrictive measures: 1) ordering the undertakings to correct 
the agreements concerned; 2) limiting the number of liner voyages; 3) suspending 
freight tariff books, or temporarily suspending the acceptance of filing of freight 
tariffs; or 4) ordering the undertakings concerned to submit relevant information at 
regular intervals. The RIMT in conjunction with the IRRIMT provide for only 
administrative penalties of restriction on business operation, but no administrative 
sanctions like fines, nor do they provide for civil damages, as stated in the AML. 
In conclusion, the sanction rules in the RIMT and the IRRIMT will hardly impress 
liner conferences and should be toughened, at least, up to the level as in the AML. 

6. Legal Remedy 
The AML generally allows administrative review or direct court action against 
administrative decisions of Anti-Monopoly Enforcement Authorities.364 However, 
a court action against decisions of the Anti-Monopoly Enforcement Authorities on 
“concentration of undertakings”365 can be brought only after administrative review 
of the decisions.366 

Concerning liner conferences, as shown above, the RIMT and the IRRIMT do 
not contain any provisions on administrative review or court action.367 This defi-
ciency cannot be repaired by the rules of the Administrative Review Law or the 
Administrative Litigation Law, and should be reviewed and corrected in accor-
dance with the AML. 

C. Conclusion 

A perspective into the future regulation of liner conferences should be based on 
the review of the hitherto existing regulation regime and the enforcement experi-
ence. In view of the development in market dynamics, decision practice and theo-
retical research, the compatibility of the block exemption under Regulation 
4056/86 with Articles 81 and 82 EC from the substantive point of view could not 
be justified any more. The review in China could, however, only be focused on the 
antitrust investigation on THC. This official investigation shows not only the sig-
nificant weakness in the substantive and procedural provisions of Chinese compe-
tition rules, but also the vacuum of regulation experience and the non-qualification 
of administrative practice of the authorities. 

Essential changes of the regulation regime have occurred at both ends of the 
Europe-Asia trade in respect of liner shipping. In the EU the change directly deals 
with liner conferences. After more than three years of comprehensive review of 
Regulation 4056/86, Regulation 1419/2006 was adopted, according to which the 
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Law. 
365  Articles 28 and 29 AML. 
366  Article 53(1) AML. 
367  See above Chapter V B. III. 6. b. 
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original block exemption for liner conferences shall be repealed completely after a 
transitional period. In China the change refers to the development of general com-
petition rules. After almost twenty years of legislative preparation and debates, the 
AML was finally adopted on 30 August 2007 and it is the first time in the history 
of this People’s Republic to have a unified antitrust code with general applicabil-
ity. 

In the EU, the expected expiration of the block exemption for liner conferences 
highlights the issue of the block exemption for consortia which is a developed 
form of liner conferences, on one side. On the other side, the simple repeal of the 
block exemption for liner conferences cannot resolve the complexity of the com-
petition issue caused by liner conferences overnight. Following a public consulta-
tion of a draft, the Guidelines on the application of Article 81 EC to maritime 
transport services were adopted on 1 July 2008 by the European Commission to 
touch upon the relevant competition issues like information exchanges and hori-
zontal agreements. 

In China, the AML provides for a unified framework of general competition 
rules both in the sense of substantive and procedural provisions. However, the new 
AML leaves lots of legal vacuums. Many individual implementation rules or regu-
lations are to be expected in order to reach an effective enforcement of the AML. 
As regards the possible application of the AML to liner conferences, the AML 
gives a legal basis for relevant issues like the prohibition of monopoly agreements, 
the conditions for exemption of monopoly agreements and the prohibition of abu-
sive practices, but leaves many other relevant issues open or in question. 
 



Chapter VII: Conclusion 

1. The development of maritime policy shall be understood against the political 
and economic background. The EC was established as a supranational organi-
sation of Member States. In respect of the traditional “self-regulation” in 
maritime industry and the strong political tendency of Member States to re-
serve regulation, the development of the common policy in maritime transport 
has seen a transformation from separation to concentration since the compe-
tence of the Community in this field was confirmed. Nevertheless, the com-
mon industry policy shall comply with the fundamental economic order of the 
Community, namely the market economy on the basis of private ownership, 
which is held as the economic constitution of the EC. In contrast, the maritime 
policy of China originated in her socialist plan economy and was character-
ized by high concentration. The development of maritime policy after the in-
troduction of the reform policy and during the transformation towards the 
“socialist market economy” shows the orientation of liberalisation policy 
which has led to a gradual expansion of deregulation and more freedom of 
competition both for the domestic and international markets. However, the 
“national maritime fleets” still enjoy privileges, because the socialist market 
economy shall maintain the same principle of the economic order as under the 
previous plan economy, namely state ownership and market dominance of 
SOEs.  

2. The competition regulation on liner conferences further refers to the relation 
between industry policy and competition policy as well as the choice of the 
regulation regime. The common policy of maritime transport constitutes part 
of the Community industry policy and shall serve to contribute to the realiza-
tion of the fundamental aims of the EC, especially to build up a system ensur-
ing that competition in the common market is not distorted. Under this re-
quirement, the European law-makers prefer pro-competition policy instead of 
protectionism. This could be shown especially in the review of Regulation 
4056/86 and the pioneering advance in the regulation of liner conferences by 
repealing the antitrust exemption. The competition policy of China could find 
its origin after the economic reform at the end of the 1970s. Under the social-
ist economic order in China, the competition policy applies as an instrument 
for the implementation of a certain national industry policy, but not on the 
contrary. In spite of the measures of gradual liberalisation in the domestic and 
international maritime transport markets, the Chinese authorities lack the ex-
perience of competition regulation in the sense of free market competition and 
prefer the function of the administrative control through SOEs. Particularly in 
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respect of the international liner shipping market, the “national champion” is 
the focus of Chinese maritime policy, but not an effective competition regime. 

3. Sector-specific regulation of liner conferences generally finds its origin in 
general competition rules, since the latter apply as the primary legal basis and 
are fundamental for the interpretation and application of individual competi-
tion provisions. That is the situation in the EU. Apart from the politicization 
of Community competition rules in the maritime sector during the initial 
phases, the general competition rules of the EC and their procedural rules for 
implementation became applicable in the field of maritime transport through 
Community case law. On the contrary, the general competition rules in China, 
at least before the Anti-Monopoly Law (AML) was adopted on 30 August 
2007, are unsystematic and scattered over many individual laws, acts and 
regulations. The general applicability of such legal documents is quite re-
stricted and their applicability to the specific issue of liner conferences could 
barely be established. 

4. Although the compatibility of Regulation 4056/86 within the system of the 
EC Treaty appears doubtful, Regulation 4056/86 provides for a complete 
competition regulation regime on liner conferences both in the sense of sub-
stantive provisions and procedural provisions. This competition regime for 
sector-specific regulation of liner conferences stood, at least from the original 
point of view favouring the generally argued economic advantages of liner 
conferences, in compliance with the general Community competition rules 
and was meant to implement the general competition rules in the sector of 
liner conferences by authorizing antitrust exemption under certain conditions 
and obligations. In view of the weakness of the general competition rules in 
China, it is a typical phenomenon that the sector-specific regulations in vari-
ous industrial fields are normally based on their own sector-specific competi-
tion rules and rarely resort to the general competition rules. This is true also 
for the Chinese regulation of maritime transport, whose competition provi-
sions are found primarily in the RIMT and the IRRIMT. However, these pro-
visions are not functionally appropriate and efficient, and do not focus on 
liner conferences. 

5. The scope of application of specific regulations includes two aspects: the 
objective and the territorial scope.  

6. Objective: the application of Regulation 4056/86 is actually restricted to in-
ternational cargo liner shipping transport. Passenger transport service in liner 
shipping transport is excluded. The scope of application of the RIMT and the 
IRRIMT covers, however, a wide range of subjects besides international liner 
shipping services. International liner shipping services within the meaning of 
the RIMT and the IRRIMT include not only cargo transport, but also passen-
ger transport services.  

7. Territorial: Regulation 4056/86, the RIMT and the IRRIMT seem to take the 
domestic ports as basis for the application of the regulations. Extraterritorial 
application of general competition rules is partly accepted by Community case 
law, but was not accepted in China jurisdiction until the AML explicitly 
adopted it. 
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8. In respect of the anti-competitive nature of liner conferences, it is an essential 
question whether an antitrust exemption or a legal exception has been author-
ized for liner conferences in order to grant legality to their operations to a cer-
tain extent. Under the EC general competition rules, liner conferences princi-
pally constitute an infringement of Article 81(1) EC. Notwithstanding the 
question of compatibility between the adoption of Regulation 4056/86 and Ar-
ticle 81(3) EC, liner conferences enjoyed the antitrust exemption authorized 
under Regulation 4056/86. In contrast, the legal status of liner conferences in 
the Chinese jurisdiction is not very clear. The legality of liner conferences is 
established by the formal filing requirements without any substantive exami-
nation as to competition. This could be considered a general legitimization; 
however, its legal nature is unclear. 

9. Furthermore, an antitrust exemption of liner conferences cannot exist without 
any conditions or restrictions in respect of their fundamental anti-competitive 
characteristic. Under the EC regime, this primarily refers to the conditions 
under Article 4 and the obligations under Article 5 of Regulation 4056/86. 
Under the lack of such conditions in the Chinese regime, the legal nature of 
the general legitimization of liner conferences cannot be clarified and consti-
tutes the obstacle of application of competition rules both in the general sense 
and in maritime regulation to liner conferences. 

10. The effective implementation of competition rules depends on the effective-
ness of procedural rules. The EC has adopted the general procedural rules for 
implementation of general competition rules at the very beginning (Regula-
tion 17) and advanced a full-scaled modernization (Regulation 1/2003). Simi-
lar to the general competition rules of the Community, the general procedural 
rules are directly applicable to almost all fields of economic regulation, 
namely also to the regulation of liner conferences. The situation in China is 
different. Before the AML was adopted in 2007, no procedural rules in the 
general sense were available. The sector-specific regulation could only be car-
ried out on its own procedural provisions. 

11. Regulation 4056/86 contains also procedural provisions. However, these sec-
tor-specific procedural provisions deviate much from the previous notification 
system in Regulation 17 and come closer to the new system of legal exception 
in Regulation 1/2003. After the adoption of Regulation 1419/2006, the regula-
tory procedure on liner conferences shall, except for the monitoring provi-
sions in Regulation 4056/86, directly follow the general procedural rules in 
Regulation 1/2003. China’s regulatory procedures on liner conferences are 
primarily based on the procedural provisions in the RIMT and the IRRIMT. 
Although such procedural provisions cover the main aspects of regulation 
procedures, such as the investigation authorities, initiation of investigation as 
well as investigation measures and hearings etc., most of them are not de-
tailed, conflicts between individual provisions can be found and an effective 
implementation is difficult to expect. 

12. A perspective into the future regulation of liner conferences should be based 
on the review of the hitherto existing regulation regime and the enforcement 
experience. In view of the development in market dynamics, decision practice 
and theoretical research, the compatibility of the block exemption under 
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Regulation 4056/86 with Articles 81 and 82 EC from the substantive point of 
view could not be justified any more. The review in China could, however, 
only be focused on the antitrust investigation on Terminal Handling Charges 
(THC). This official investigation shows not only the significant weakness in 
the substantive and procedural provisions of Chinese competition rules, but 
also the vacuum of regulation experience and the non-qualification of admin-
istrative practice of the authorities. 

13. Essential changes of the regulation regime have occurred at both ends of the 
Europe-Asia trade in respect of liner shipping. In the EU the change directly 
concerns liner conferences. After more than three years of comprehensive re-
view of Regulation 4056/86, Regulation 1419/2006 was adopted, according to 
which the original block exemption for liner conferences shall be repealed 
completely after a transitional period. In China the change refers to the devel-
opment of general competition rules. After almost twenty years of legislative 
preparation and debates, the AML was finally adopted on 30 August 2007 and 
it is the first time in the history of this People’s Republic to have a unified an-
titrust code with general applicability. 

14. In the EU, the expected expiration of the block exemption for liner confer-
ences highlights the issue of the block exemption for consortia which is a de-
velped form of liner conferences, on one side. On the other side, the simple 
repeal of the block exemption for liner conferences can not resolve the com-
plexity of the competition issue caused by liner conferences overnight. Fol-
lowing a consultation of a draft, the Guidelines on the application of Article 
81 EC to maritime transport services were adopted on 1. July 2008 by the 
European Commission to touch upon the relevant competition issues like in-
formation exchanges and horizontal agreements.  

15. In China, the AML provides for a unified framework of general competition 
rules both in the sense of substantive and procedural provisions. However, the 
new AML leaves lots of legal vacuums. Many individual implementation 
rules or regulations are to be expected in order to reach an effective enforce-
ment of the AML. As regards the possible application of the AML to liner 
conferences, the AML gives a legal basis for relevant issues like the prohibi-
tion of monopoly agreements, the conditions for exemption of monopoly 
agreements and the prohibition of abusive practices, but leaves many other 
relevant issues open or in question. 
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Notice on the Adoption of a Freight Rates Filing System and the Authorization of the 
Shanghai Shipping Exchange [关于实行运价报备制度和对上海航运交易所授权的通知
], issued by the MOC on 13 October 1996 and effective as of 1 November 1996. 
Implementation Rules on the Tariff Filing of International Container Liner Services [国际

集装箱班轮运输运价报备制度实施办法], issued by the MOC on 17 October 1996 and 
effective on the same date. 
Rules on Administration of International Multimodal Container Transportation [国际集装

箱多式联运管理规则], issued by the MOC and the Ministry of Railway jointly on 14 
March 1997 and effective on the same date, abolished on 2 December 2003. 
Administrative Measures on Permanent Representative Offices of Foreign Waterway 
Transportation Enterprises [外国水路运输企业常驻代表机构管理办法], issued by the 
MOC on 22 November 1997 and effective as of 1 January 1998, abolished on 1 March 
2003. 
Pricing Law [价格法], adopted at the 29th Session of the Standing Committee of the 8th 
NPC on 29 December 1997 and effective as of 1 May 1998. 
Implementation Provisions of Regulations on the Administration of International Freight 
Forwarding Agency Services [国际货物运输代理业管理规定实施细则], promulgated by 
the MOFTEC on 26 January 1998, effective as of 18 February 1998, and revised by the 
MOFCOM on 1 January 2004. 
Reform Plan of the State Council 1998 [国务院机构改革方案(1998年)], adopted at the 1st 
Session of the 9th NPC on 10 March 1998. 
Rules of Competence, Organization Construction and Personal Administration for the 
Ministry of Communications [交通部职能配置、内设机构和人员编制规定] was adopted 
by the State Council on 18 June 1998. 



 Table of Legislations, Cases and Decisions      309 

Regulation on Administration of the Registration of Social Organisations [社会团体登记

管理条例], promulgated by the State Council on 25 October 1998 and effective on the 
same date.   
Administration Review Law [行政复议法], adopted at the 9th Session of the Standing 
Committee of the 9th NPC on 29 April 1999 and effective as of 1 October 1999. 
Bidding Law [招标投标法], adopted at the 11th Session of the Standing Committee of the 
9th NPC on 30 August 1999 and effective as of 1 January 2000. 
Law of Special Procedure for Maritime Proceedings [海事诉讼特别程序法], adopted at 
the 13th Session of the Standing Committee of the 9th NPC on 25 December 1999 and effec-
tive as of 1 July 2000. 
Interim Measures for the Examination and Approval of Wholly Foreign-funded Shipping 
Companies [外商独资船务公司审批管理暂行办法], issued and effective on 28 January 
2000 by the MOC and the MOFTEC jointly. 
Legislation Law [立法法], adopted at the 3rd Session of the Standing Committee of the 9th 
NPC on 15 March 2000, and effective as of 1 July 2000. 
Rules on the Prohibition of Regional Boycott in Market Economic Practices [国务院关于

禁止在市场经济活动中实行地区封锁的规定], issued by the State Council on 21 April 
2001 and effective on the same date. 
Regulations on International Maritime Transportation [国际海运条例], promulgated by 
the State Council on 11 December 2001 and effective as of 1 January 2002. 
Notice on Issues Relating to Strengthening the Supervision of Tramp Vessel Services in the 
Taiwan Strait [关于加强台湾海峡两岸不定期船舶运输管理的通知], issued by the MOC 
on 26 November 2002 and effective as of the same date. 
Notice on Strengthening the Supervision and Administration of International Maritime 
Transport [关于加强对国际海运经营活动监督管理的公告], Doc. No. MOC 7/2002, 
issued by the MOC on 29 November 2002. (MOC-Notice 7/2002) 
Notice on Launching the Investigation of THC [关于开展码头作业费问题调查的公告], 
Doc. No. MOC 9/2002, issued by the MOC on 30 December 2002. (MOC-Notice 9/2002) 
Implementation Rules of Regulations on International Maritime Transportation [国际海运

条例实施细则], issued by the MOC on 20 January 2003 and effective as of 1 March 2003. 
Notice on the Submission of Opinions on THC [关于提供码头作业费调查材料的公告], 
issued by the MOC on 22 January 2003.  
Interim Provisions for Foreign Investors to Merge Domestic Enterprises [外国投资者并购

境内企业暂行规定], jointly issued by four ministries (including the Ministry of Foreign 
Trade and Economic Cooperation, the State Administration of Taxation, the State Admini-
stration for Industry and Commerce, the State Administration of Foreign Exchange) on 7 
March 2003 and effective as of 12 April 2003, replaced by Rules on Merger and Acquisi-
tion of Domestic Enterprises by Foreign. 
Notice on Implementation of the IRRIMT [关于实施国际海运条例实施细则的公告], 
issued by the MOC on 21 March 2003. 
Notice on THC Hearing [关于召开码头作业费调查会的通知], issued by the MOC on 9 
April 2003. 
Notice Listing the Names of the Members of the Group of Experts in the THC Investigation 
[关于调整THC调查咨询专家组成员名单的公告], Doc. No. MOC 8/2003, issued by the 
MOC on 30 May 2003. 
Provisional Regulation on Curbing of Pricing Monopolies [制止价格垄断行为暂行规定], 
issued by the National Development and Reform Commission on 18 June 2003 and effec-
tive on 1 November 2003. 
Notice on Issues of the THC Investigation [关于THC调查有关事项的公告], Doc. No. 
MOC 10/2003, issued by the MOC on 24 June 2003. 



310      Table of Legislations, Cases and Decisions 

Law on Ports [港口法], adopted at the 3rd Session of the Standing Committee of the 10th 
NPC and promulgated on 28 June 2003, effective as of 1 January 2004. 
Notice on Implementation Provisions of Regulations on the Administration of International 
Freight Forwarding Agency Services (Revised) [关于国际货物运输代理业管理规定实施

细则修订的公告], issued by the MOFCOM on 1 January 2004, and effective as of the 
same date. 
Official Letter of the MOFCOM to the MOC regarding the Recommendation and the Draft 
Investigation Conclusion submitted by the MOC [商务部给交通部去函对THC咨询报告

和调查结论提出意见和建议 ], issued on 23 February 2004 and available online at 
<http://news.cnshipper.com/read_10264.html> (the MOFCOM Opinion). 
Provisions on the Administration of Foreign Investment in International Maritime Trans-
portation [外商投资国际海运业管理规定], promulgated by the MOC and the MOFCOM 
on 25 February 2004, and effective as of 1 June 2004. 
Provisions on the Administration of Port Operations [港口经营管理规定], promulgated by 
the MOC on 15 April 2004, effective as of 1 June 2004. 
Notice on Implementation of Provisions on the Administration of Port Operations [关于实

施港口经营管理规定有关问题的通知], released by the MOC on 18 May 2004 and effec-
tive as of the same date. 
Notice on Issues Relating to Strengthening the Supervision of Container Liner Shipping 
Services in the Taiwan Strait [关于加强台湾海峡两岸集装箱班轮运输管理的公告], 
Doc. No. MOC 9/2004, issued by the MOC on 8 June 2004. 
Notice on Publication of the Decision Relating to the Investigation on the Collection of 
THC in International Container Liner Services [关于公布国际班轮运输码头作业费

(THC)调查结论的公告], Doc. No. MOC 9/2006, issued jointly by the MOC, the NDRC 
and the SAIC on 18 April 2006.  
Rules on Mergers and Acquisitions of Domestic Enterprises by Foreign Investors [关于外

国投资者并购境内企业的规定], jointly issued by six ministries together (including Min-
istry of Commerce, State Asset Supervision and Administration Commission, China Securi-
ties Regulatory Commission, State Administration of Taxation, State Administration for 
Industry and Commerce, State Administration of Foreign Exchange) on 8 August 2006 and 
effective as of 8 September 2006. 
Guideline for Anti-Monopoly Declaration by Foreign Investors in the Merger or Acquisi-
tion of Domestic Enterprises [外国投资者并购境内企业反垄断申报指南], issued by the 
Ministry of Commerce on 8 March 2007 and effective as of the same date. 
Notice on Strengthening Supervision on Liner Conferences and Freight Discussion Agree-
ments [关于加强对班轮公会和运价协议组织监管的公告], Doc. No. MOC 10/2007, 
issued by the MOC on 12 March 2007. 
Notice on Publication of the Decision Relating to the Investigation on the Collection of 
THC in International Container Liner Services [关于公布国际班轮运输码头作业费

(THC)调查结论的公告], Doc. No. MOC 9/2006, issued jointly by the MOC, the NDRC 
and the SAIC on 18 April 2006. 
Anti-Monopoly Law [反垄断法], adopted at the 29th Session of the Standing Committee of 
the 10th NPC on 30 August 2007 and will be effective as of 1 August 2008. 



 Table of Legislations, Cases and Decisions      311 

Other Judicial Cases 

Judgment The Mogul S.S. Co. v. McGregor, Gour and Co. and Others, [1885] 15 Q.B.D. 
476 (Judgment by the Queen’s Bench Division). Appeal, House of Lords, [1892] App. Cas. 
25 
Judgment Syndikats Rhederi, U.S. v. Hamburg-American S. S. Line et al., 216 F. 791 
(S.D.N.Y. [1914]) 
Judgment U.S. v. American-Asiatic Steamship Company et al. and U.S. v. Prince Line Ltd., 
et al., 242 U.S. 537 [1917] (Certiorari denied by the Supreme Court of the U.S., 22 January 
1917) 



About the International Max Planck  
Research School for Maritime Affairs  
at the University of Hamburg 

The International Max Planck Research School for Maritime Affairs at the Uni-
versity of Hamburg was established by the Max Planck Society for the Advance-
ment of Science, in co-operation with the Max Planck Institute for Foreign Private 
Law and Private International Law (Hamburg), the Max Planck Institute for Com-
parative Foreign Public Law and International Law (Heidelberg), the Max Planck 
Institute for Meteorology (Hamburg) and the University of Hamburg. The 
School’s research is focused on the legal, economic, and geophysical aspects of 
the use, protection, and organization of the oceans. Its researchers work in the 
fields of law, economics, and natural sciences. The School provides extensive re-
search capacities as well as its own teaching curriculum. Currently, the School has 
15 Directors who determine the general work of the School, act as supervisors for 
dissertations, elect applicants for the School’s PhD-grants, and are the editors of 
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