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Human Rights, Religion and
International Law

In this book, Kerry O’Halloran analyses a subject of international interest —
religion — and examines related contemporary issues from a human rights
perspective. The book takes the view that while the impact of Islamic State
violence has dramatically demonstrated the destructive power of religious
extremism for contemporary Western societies, there are also good grounds for
the latter to examine the extent to which their laws and policies — nationally and
internationally — are contributing to religion’s currently destabilising social role.
It makes the case for a fuller understanding of the role of religion or belief and
argues for a rebalancing of the functional relationship between Church and State
both nationally and internationally.

Beginning with an overview of religion, including an examination of key concepts
and constructs, the chapters go on to outline the international framework of
related human rights provisions and note the extent of their ratification. It proceeds
by identifying a set of themes — such as the constitutional positioning of religion;
law and policy in relation to secularism; faith schools; equality legislation and
the religious exemption; and the tension between free speech and religion — and
undertakes a comparative evaluation of how these and other themes indicate
significant differences in six leading common-law jurisdictions as illustrated by
their associated legislation and case law. It then considers why this should be and
assesses any implications arising.

This book will be of great interest to students and scholars in the fields of law,
religious studies, political science, human rights and social policy.

Kerry O’Halloran was Adjunct Professor at the Australian Centre for Philanthropy
and Nonprofit Studies, QUT, Australia, from 2004 through 2017.
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Introduction

It is axiomatic that human rights are universal, inalienable, indivisible, inter-
dependent and interrelated. It should be no surprise, then, that human rights
commonly interact with one another. Sometimes they are mutually reinforc-
ing. Sometimes they intersect in ways that create tensions or conflicts. This is
all the more likely in a pluralistic society with a diversity of beliefs and values.
This diversity adds further weight to the international law requirement to
accommodate human rights that are in tension.!

The body of human rights can indeed be seen as a complex but coherent unity: a
mutuality of rights, each interwoven with others, none having precedence. Reli-
gion, once a stand-alone area of privilege, is now — along with equality, justice
and other staples of democracy — more commonly viewed, at least in legal terms,
as simply one of the core fundamental rights the exercise and balancing of which
are essential to the stability and growth of civil society. However, the tensions are
real, not just within human rights but also between the body of international law
and other frames of reference.

In the contemporary pluralist societies of the developed common law nations,
tensions between human rights can often lead to conflict — perhaps particularly
between the freedoms of religion and expression. In addition, the levelling effect
of equality legislation, reinforced by the discrimination prohibition, is generat-
ing its own genre of tensions, most obviously when religion is conflated with
cultural mores, typically giving rise to confrontational disputes on abortion, gay
marriage and transgender issues. These ‘culture wars’ — developed and fermented
in the United States over recent decades — are now very much to the fore in
that country and are becoming so elsewhere as the pushback against permissive
laws governing matters of sexuality and gender gathers momentum. Moreover, as
graphically demonstrated by a resurgent Islamic fundamentalism and the associ-
ated rippling effect of regime instability, religion in recent years has acquired a
new and aggressive global political profile — and risks reigniting an old one.? The
response of Western nations — including execution by drone strikes abroad and
repressive surveillance at home — presents an ever- increasing threat to the coher-
ence and authority of international human rights law. At a time when respect for
human rights is sorely needed, the devaluing of that currency internationally,
coupled with the confused morality resulting from the application of national
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equality legislation, is questioning their relevance. At the heart of what is rapidly
becoming a crisis for at least the weighting given to human rights, if not also for
their legitimacy, lies religion.

This book explores jurisdictional differences in the intersect between reli-
gion and other human rights as illustrated in the case law of five developed
common-law nations. The latter have been selected for study mainly because they
subscribe to much the same set of international human rights treaties, conven-
tions and protocols — and of course have a shared legal tradition and Christian
cultural heritage — which facilitates direct comparative analysis. In addition, the
governments of these nations adhere, ostensibly, to the doctrine of ‘State neu-
trality’ toward religion — meaning that they undertake to treat all religions and
secularism equally — which suggests that their legal systems are most likely to
provide comparable evidence of interaction between religion and human rights.
Also, however, their varying engagement in ‘the global war against terror’ and in
the resultant migrant crisis — both with distinctly Muslim characteristics — clearly
positions them at the sharp end of the human rights/religion juncture.

It should perhaps be acknowledged at the outset that some might argue that
to speak of religion in contradistinction to human rights — as the title of this book
suggests — is a false dichotomy. Religion and human rights are surely one and the
same. Further, it could be maintained that this interweaving has in fact been very
positive: our civilisation owes much to religion. It has served as a singularly impor-
tant part of civilizations. A book which dwells on case law will miss the positive and
largely unseen contribution of religion as, by definition, such a book necessarily
deals with contentious litigation concerning ditficult issues which are unrepresenta-
tive of religion’s primary functions. The distinction between the public and private
aspects of religion will be lost: in particular, the public benefit of transcendental
beliefs that instil private solace, preserve values and foster community cohesion
will be overlooked. Such a book can only be expected to present a rather negative
picture. Admittedly, there is some truth in this. However, the growth and increased
political salience of secularism, combined with the dilution and fragmentation of
religious belief and its recent reprise by Islamic fundamentalists into medieval bar-
barism, is arguably altering the standing of religion relative to other human rights
at least in the developed common-law jurisdictions. Rather suddenly it has become
both justifiable and necessary to focus squarely on the dark side of religion and the
negative aspects of its interaction with human rights.

A further caveat needs to be addressed: the particular human rights this book
has elected to focus upon; given their number and range, choices needed to be
made. It would seem logical, in a necessarily short book, to restrict consideration
to those rights which bear most directly upon religion and on religiously loaded
matters (e.g. abortion and gay marriage). Adopting such an approach means that
the human rights of central importance are rights to the freedoms of thought
and belief, to speech and to association. Equality rights are also hugely important
in this context as they cross-cut so many other rights (e.g. women’s reproduc-
tive rights, marriage rights) and have crucial significance in relation to religion
and religious organisations in certain specific settings such as employment and
education.
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Human Rights, Religion and International Law consists of eight chapters.
Part I is a background section of two chapters. The first deals with concepts,
constructs and parameters that identify and explain the core principles and legal
definitions. The second introduces the main international human rights instru-
ments, notes the points at which human rights and religion intersect and outlines
a thematic structure for conducting the jurisdictional comparative analysis. Part II,
which constitutes the bulk of the book, deals with contemporary international
perspectives and in five chapters focuses in turn on England and Wales, Ireland,
the United States of America, Canada and Australia. These jurisdiction-specific
chapters closely follow the same format: an overview of the relevant legal frame-
work; a consideration of the intersect between religion/human rights and the
interests of the State; a broad study of the law governing the freedom of religion
and its capacity to traverse other fundamental human rights such as the freedoms
of expression and association; and a more particular case law analysis of contem-
porary tensions in the relationship between equality legislation, human rights and
religion. Part III, the final section, of one chapter, concludes the book by draw-
ing from Part IT material to examine the nature of the tensions in the present rela-
tionship between human rights law and religion law, to consider the significance
of cultural context and to reflect upon the relevance of contemporary politics.

The tight constraints on length have forced the book to focus on contempo-
rary law, ignoring historical background, policy development and the current
role of bodies established to promote and mediate government programmes in
relation to religion and to humanitarian aid at home and abroad. This has neces-
sarily imposed restrictions preventing anything more than a sketched outline of'a
subject deserving a much more thorough examination.

Kerry O’Halloran

White Park Bay, UK

Autumn 2018
kerry.ohalloranwpb@gmail.com

Notes

1 Australian Human Rights Commission, Religious Freedom Review, 2018, at
para. 3. see further at: https://www.humanrights.gov.au/submissions/religious-
freedom-review-2018

2 See Polk, W.R., Crusade and Jihad, Yale University Press, New Haven, CT, USA,
2018.
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1 Concepts, constructs
and parameters

Introduction

In 1958, on the 10th anniversary of the Universal Declaration of Human Rights
(UDHR), Mrs Eleanor Roosevelt gave a speech to the United Nations (UN) in
which she was at pains to stress that human rights were not abstract principles
but were to be found:!

in small places, close to home . . . they are the world of the individual per-
son; the neighbourhood he lives in; the school or college he attends; the
factory, farm, or office where he works. Such are the places where every
man, woman, and child seeks equal justice, equal opportunity, equal dignity
without discrimination.

In the 60 years that have since elapsed, the foundations laid by the UDHR
have come to support an ever-growing body of national and international
human rights law, together with equality and non-discrimination legislation
and voluminous associated jurisprudence. Despite the varying national rec-
ognition given to human rights, and the enormous social changes that have
occurred in the intervening years, the above observation of Mrs. Roosevelt
remains accurate. As will become evident in the jurisdiction-specific chap-
ters of Part II, it remains the case that human rights issues continue to arise
with most frequency in everyday settings such as the workplace, high street
or classroom. What she could not have foreseen, is the sheer volume and
variety of such issues now impacting upon courts and regulators in all those
jurisdictions.

In order to give a sense of perspective, this book begins with a brief overview of
the historical background: the cultural heritage uniting the common-law nations
and a snapshot of human rights, religion and the relationship between them as
this might have been perceived around the time when the above speech was
given. Having established a common baseline for the five Part II jurisdictions,
the chapter then considers the role now played by such shared characteristics in
these modern pluralistic societies. This involves a consideration of related policy
developments.



4 Background
The common-law cultural heritage

The legacy of cultural assets, bequeathed by England to the common-law nations
that once constituted the British Empire, includes language, customs and associ-
ated social mores; Christianity; the common law and accompanying judicial sys-
tem; parliamentary democracy; and methods of administration and governance.
Of particular significance for present purposes is the bequest of Christianity as the
institutional religion and its evolving role with the State.

Christianity, theocvatic vule and moral impevatives

Theocratic rule provided the environment in which the relationship between
Church and State was first formulated in England. When this was transferred by
colonialism, it established the presumptive dominance of Christianity, its institu-
tions and moral imperatives; a proposed structure for Church/State relation-
ships; and a model for the social role of religion. As the Part I chapters illustrate,
the way these relationships have worked out has distanced those jurisdictions
from that initial model and, to some extent, from each other.

Marviage and family

Moral imperatives were always prominent in the law relating to the family: gener-
ally as regards marriage and procreation but particularly so in relation to sexuality;
their importance to both Church and State was underpinned by transgressions —
such as blasphemy or heresy — being labelled as a ‘sin’ by one and punished as
a criminal offence by the other. As Lord Finlay LC commented in Bowman .
Secular Society Ltd., when reflecting on previous centuries of case law:?

It has been repeatedly laid down by the Courts that Christianity is part of
the law of the land, and it is the fact that our civil polity is to a large extent
based upon the Christian religion. This is notably so with regard to the law
of marriage and the law affecting the family.?

He was quite clear that up until then the courts would have considered them-
selves bound by such principles when called upon to interpret the meaning of
‘religion’.* The distinctively Christian dimension to those principles included:
monogamous, heterosexual marriage for life; the sanctity of marriage to the
exclusion of non-marital sex, any children thereof, and unmarried partnerships;
the criminalisation of abortion, homosexuality and suicide; and the rejection of
a Darwinian approach to the meaning of ‘life’. These principles now provide the
grounds for those traditional religious beliefs that challenge the changes being
driven by equality and human rights legislation.

What remained largely unseen but constituted the bulk of that Christian herit-
age was: the body of values, ethics and principles, distilled from the gospels and
scriptures, ingrained and passed on from one generation to the next, that shaped
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a communal sense of right and wrong; a felt duty to demonstrate Christianity not
just in ritual acts of worship but also through public good works as embodied
in the law of charity®, which governed charitable action on behalf of neighbours
and community; perhaps also attitudes of acceptance toward the status quo; and
the freedom to privately pray, to make personal commitments of faith and atone-
ment. This common morality imprinted on the nations concerned, over the cen-
turies, a shared understanding of marriage and family, of actions that are sinful
or virtuous.

Christianity and culture

The English language and associated social customs have always been the pri-
mary recognisable features of the bonds that unify this most developed group of
common-law jurisdictions. Among the other more conspicuous aspects of their
shared culture is the mosaic of Catholic and Protestant churches that have spread
much the same web of parishes, ministers/priests and parishioners across the
common-law jurisdictions. These continue to be highly visible reminders of the
Christian religion that forms the underpinning foundations of the common-law
cultural legacy. The shared culture not only came to permeate archives of legisla-
tion, particularly family law, but was infused throughout the institutional infra-
structure of schools, workplaces and health and social care systems and deeply
affected all citizens — whether or not they were religious.® The shared culture
is clearly evident in centuries of cultural output — in literature, music, art and
sculpture — and it developed to provide a shared cultural umbrella for the common-
law jurisdictions presently being considered.

Governments in the common-law jurisdictions have traditionally sought to
support and sustain their cultural legacy. Layers of statutes, accreted over the
centuries, are saturated with assumptions specific to culture and religious herit-
age, invariably of a Christian nature. This was reinforced by legislating to: assert
and protect emblems, icons, language and traditions; endorse related values and
principles, and develop an aligned social policy; police boundaries; and safeguard
that cultural identity from being swamped or eroded by unplanned immigration.

The ‘culture wars’

As the social cohesion provided by a shared Christian heritage has faded, there
has been a tendency, at least in the developed nations, for this to be offset by
groups forming to pursue their separate sets of morality-based interests. At best,
relationships between these groups are tense, and at worst they can become
confrontational — as in the current competition between the religious and the
secularists, between fundamentalists and mainstream adherents, between the tra-
ditional organised religions, and between traditional religions and a proliferating
and mutating range of new forms of belief. This reductionist tendency, responsi-
ble for proliferating ‘islands of exclusivity’,” is now commonly referred to as ‘the
culture wars’.
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In its current phase, the phenomenon originated in the US, where it evolved
from a number of morality-laden issues, including the death penalty, gun laws,
abortion and homosexuality. These were often linked to ‘life” and /or sexuality.®
The related moralising extended most recently to reach gay marriage, transgen-
der matters, assisted death, genetic engineering, DNA patenting, cloning and
stem cell research — issues which now constitute the heartland of the culture
wars. There is little prospect of any retreat from these front-line issues and every
likelihood of new fronts opening up; indeed, the indications in the US are that
equality and anti-discrimination legislation is serving to drive a socially divisive
pushback on areas such as gay marriage.

The culture wars matter, as the present writer has explained elsewhere,’ not only
because of their social disruption but also because they seem to function as a proxy
for clashes of religious beliefs. Religion in the jurisdictions being considered is
becoming steadily more culturally sublimated: its characteristics are being nuanced
and diffused throughout various public activities and forums — employment, edu-
cation, health care and so on — rather than represented in institutional places of
worship. The sublimation may then surface as in the form of an expedient artifice:
religious discrimination, generated in fact by religion or belief, may be passed oft as
an objection to sexual orientation (e.g. the refusal of bakers with strong religious
views to bake celebratory cakes for gay couples) or concern for animal welfare
(e.g. an objection to the non-stunning of animals slaughtered for food). To a large
extent, such ‘domestication’ of a traditionally polarising source of social unrest has
served to defuse its potency: culture war sophistication gradually displacing overt
religious discrimination and removing any excuse for sectarianism; a fluctuating
agenda of moral imperatives substituting for blunt religious confrontation. How-
ever, because of this proxy role, the culture wars can intersect with human rights —
mostly on issues where there is a fusion of sexuality and religion — when rights such
as the freedom of expression may then be engaged.

The common law and the vole of the judiciary

Prevailing in England since the 12th century, before being exported to its colo-
nies, the common law was grounded on the rights and duties of the individual.'
Often referred to as ‘judge made law’ it was derived not from the prescribed
directives of statute but from tradition, custom and judicial precedent as embod-
ied in rules and interpreted and applied by the judiciary adopting an inquisitorial
approach on a case-by-case basis. Consequently, it was heavily reliant on estab-
lished case precedents.

The common law: a shaved tradition

The common law made no provision for class or community actions. There was
no sense of collective legal interests. It consisted merely of categories of causes
actionable by or against individuals, leaving the latter to fit his or her complaint
to an established cause. This approach — listing subjects available for legal redress
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and permitting subsequent empirical extension by analogy — proved to be prob-
lematic. Its grindingly logical approach led to the law being constrained by the
rigidity of the specified and corralled by established case precedents, where any
development to meet emerging needs could only be achieved by painstakingly
distinguishing the facts of new cases from those of the old. The result was a reli-
ance on endless lists and categorisation, producing a consequent patchwork effect
rather than a coherent body of law.

However, reliance on the doctrine of precedent did facilitate the growth, to
some degree, of a shared jurisprudence between common-law jurisdictions, rein-
forced historically by the role of the Privy Council. The judiciary in one common-
law jurisdiction would consider it reasonable to apply a principle drawn from a
case precedent established in another when there was a matching category of
circumstances.'! This, for example, occurred not infrequently in charity law cases
where the judiciary for centuries were most often drawing from a pooled juris-
prudence established in line with principles formulated under the auspices of
the English Statute of Charitable Uses 1601. A shared cultural context, infused
with Christian morality and common-law principles, most probably prepared the
ground for a not dissimilar jurisdictional response to international human rights
and their interaction with religion.

Rights

Legal rights provide for assertive action in the courts by individuals or legal enti-
ties for alleged breach of specific rights as established in national legislation and /
or in international conventions. Legal rights and corresponding legal duties, usu-
ally underpinned by moral authority and enforced by legal powers, form the basis
for national legal systems and are characterised by: acknowledgment of specific
rights held by individuals or entities; a process for obtaining formal recognition
of entitlement; objective adjudication on alleged breach and appropriate recom-
pense; and a process for enforcement. Certain rights have gained international
recognition as being of greater importance than others. These are embodied in
various international treaties, conventions, protocols and so on, some of which
are directly binding upon signatory States. Others have been legislatively incor-
porated into national law (see Chapter 2). While providing specific remedies for
specific unlawful acts, legal rights also contribute to generally reinforcing the
currency of human rights norms and to the building of human rights-compliant
practices. On the other hand, it may also be argued that an adversarial pursuit
of legal rights as a means of dealing with complex social problems can lead to
a strategic failure to ‘see the wood for the trees’ and generate fractious social
divisiveness.

Background

From the outset — in the American and French revolutions of the late 18th
century — human rights were locked into citizenship and into a strained relationship
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with religion. Both social upheavals had sought, among other things, to break
the institutionalised Church/State theocratic model of government and assert
the rights of citizens to a greater measure of independence and equality. This was
forcefully asserted in the US Declaration of Independence on 4 July 1776:

We hold these truths to be self-evident, that all men are created equal, that
they are endowed by their Creator with certain unalienable Rights, that
among these are Life, Liberty and the pursuit of Happiness.

Although the French Revolution, launched in 1789, drew significantly from the
American experience, it went a step further. The French rejection of religion, in
effect a rejection of the Catholic Church, lasted into modern times and, together
with an ideological insistence on equality as an incident of citizenship, was instru-
mental in paving the way for human rights.

Not until after the brutalisation of two world wars, the exposure of the Catho-
lic Church’s dalliance with fascism and the harrowing futility of experiments with
ideology did sovereign States come together in Paris on 10 December 1948,
under the auspices of the UN General Assembly, to adopt the Universal Declara-
tion of Human Rights (UDHR) and thereby lay the foundations for contempo-
rary international human rights.

Citizenship and human vights

The signature hallmark of human rights lies in the fact that they are vested uni-
formly in each human being and bring an entitlement: to exercise any such right
in the context of relationships either with other human beings or with the State
and to appeal to supranational authorities to have that entitlement enforced
should the State fail in its legal obligation to respect such rights. While the first
can be interpreted as an incident of citizenship, derived from nationality, the sec-
ond introduces a tension with citizenship, as it authorises a transcending of the
citizen/State relationship when necessary to ensure the protection or enforce-
ment of human rights.

Initially, and for nearly two centuries, the ‘rights of man’ as articulated in
both the American and French revolutions were interpreted as the rights of citi-
zens vested in them by virtue of their nationality and assured of protection by
the authorities of their sovereign nation State as part of an agreed ‘social con-
tract’. Not until the mid-20th century, in the face of irrefutable evidence of the
extent of disempowerment inflicted upon citizens — by religion, ideology and
nation States — did human rights come to be viewed as being vested in human
beings as such rather than by virtue of their being citizens. More recently, the
impact of globalisation and mass migration, accelerated by the phenomenon of
‘Stateless persons’ and the volume of cases determined on a supranational basis,
have caused many to see yet further erosion in the relationship between citizen-
ship and human rights. Paradoxically, others take quite the opposite view and
argue that the concept of ‘citizen’ is no longer tied to the nation State but has
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been re-branded to become ‘citizen of the World’ precisely because of the uni-
form, increasingly comprehensive and supranational effect of human rights.!?
A variation of this outlook suggests that citizenship itself is no longer relevant:
by establishing transcendent norms, this growing body of rights has become
so fundamentally important that it is rapidly attaining the status of a new reli-
gion. Having eaten into the space formerly reserved for religious beliefs, a new
global superstructure of moral verities is being built and progressively refined
while Western society stoically views the displacement of institutional religion
as inevitable, a consequence of its tarnished public role being slowly replaced
by private piety.

Initial formulation of intevnational human vights and freedoms

Thirty years of essentially religious wars in Europe came to an end with the sign-
ing of the Treaty of Westphalia in 1648. This, in effect, ended centuries of both
feudal theocratic rule and supranational religious allegiances. The Treaty has been
hailed as inaugurating the modern era because it rested upon a multinational
agreement, committing sovereign States to respect each other’s independent ter-
ritory and to respect the responsibility of each ruler for ensuring the protection
of those religions within it. This marked a significant step in establishing the
concept of ‘a comity of nations’, and also, by breaking the overriding power of
religion, it marked the beginnings of secularism. Exactly three centuries later,
following more wars that devastated Europe and elsewhere, the Universal Dec-
laration of Human Rights (UDHR) sought to revive the 1648 initiative. The 30
fundamental rights entrenched in the UDHR provided the foundations for the
development of all subsequent human rights and include the following which
have a particular relevance for religion and are therefore the focus of attention
throughout this book.

Right to justice

Access to justice, as guaranteed under Articles 6-11 of the UDHR, is central
to the rule of law and a prerequisite for the recognition and enforcement of all
other rights. This composite right is of fundamental importance, encompassing
an entitlement to equality before the law and to equality of protection by it.
Included within its scope is the right to: access a legal system; receive a presump-
tion of innocence and a fair trial; and to receive due process. It requires: relevant
information to be available that can be readily understood; appropriate processes
and proceedings to exist; an opportunity to obtain such resources as may neces-
sary for effective representation; the proceedings to be conducted independently,
fairly, with a right of appeal; and that the outcome is fully and fairly enforced.
It is a right that must not be diluted or subverted by diverting a claimant to a
parallel religious tribunal or process. In particular, a Shari’a court is unable to
provide the requisite impartiality and human rights-compliant remedies required
to satisfy this right.
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Right to life

This most basic of all human rights was established by Article 3 of the UDHR.
It declares that everyone has the right to life, liberty and security of person, and
it is unqualified.

In a religious context, this right has a particular relevance for issues relating to
abortion, IVF and medically assisted death.

Right to freedom of veligion

Article 18 of the UDHR declared the right to freedom of thought, conscience
and religion. Enjoyment of this right is necessarily entangled with such other
rights and freedoms as those of expression, association and assembly. It includes
the right: to have, to adopt or to change a religion or belief; to exercise religion
or belief publicly or privately, alone or with others; and to exercise religion or
belief in worship, teaching, practice and observance. It also provides for the
right to have no religion and to have non-religious beliefs protected. Needless
to say, the right to change religion is in direct conflict with the Muslim ruling
on apostasy.

Right to freedom of expression

Article 19 of the UDHR establishes the right to articulate opinions and ideas
without fear of retaliation, censorship or sanction, and directs that it may be
exercised through any media and regardless of frontiers. As one of the principal
hallmarks of a democratic society, this right is particularly important for those
who need to advocate on behalf of a cause, to comment on events or to challenge
an abuse of power. It often functions with other rights such as the freedoms of
religion or association. Because it rests on a presumption of permissiveness, it
facilitates the growth of a tolerant and pluralist society. In particular, it licences
the public manifestation of religious belief, religious identity and the exchange of
religious and secular views.

Right to freedom of association

Initially established by Article 20 of the UDHR, this right is crucial for those who
wish to join with others to form a legal entity in order to act collectively in pursuit
of a common lawful interest. The freedom of association protects the collective
pursuit of common goals. It also provides for the right not to be compelled to
belong to an association. Essentially it protects the discretion of an individual to
form, join or leave an association without interference from the State. This right
is crucial for religious organisations, but its exercise by individuals who wish to
leave such an organisation can prove difficult in the context of some religions,
communities and ethnic groups.
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Right to marry and found a family

Article 16 of the UDHR provides for the right of men and women of a mar-
riageable age to marry and to found a family in accordance with their national
law without hindrance due to race, nationality or religion. It is specifically made
conditional upon the free and full consent of the spouses who are thereafter — for
the duration of their marriage and at time of dissolution — entitled to equal rights.
Any child born to the parties during their marriage is held to be part of that
family. The right to found a family is absolute. The State is required to protect
the family unit and cannot interfere with it. There is no legal obligation for the
State to provide the services that may be necessary for the right to be exercised,
but any State intervention in family affairs is required to be in accordance with
the obligation to respect the private and family life of the family’s members. The
second part of the right, namely, ‘to found a family’, was clearly intended to
be construed as dependant upon first exercising ‘the right to marry’. Marriage
would confer legal status on ‘family’ and vest the spouses with reciprocal duties,
parental obligations, inheritance rights and so on.

The definition of ‘family’ has always been of importance to religions, some of
which permit arranged marriages, underage marriages or seck to impose con-
straints on ‘marrying out’.

Right to education

As stated in Article 26 of the UDHR, this right establishes that everyone has
a right to education, accessible without cost at least until the secondary stage,
including a parental right to determine their child’s religious education. It is a
vitally important right, as it provides a gateway for personal social success and
economic security and also the means for facilitating an intergenerational transfer
of culture, values and beliefs. Education is understood to mean the provision
of factual information, objectively and impartially taught, including health and
safety information relating to sex and the facts of life.

This right is specifically required to be exercised in a manner that promotes
understanding, tolerance and friendship among all religious groups, which carries
particular implications for faith schools.

Right to employment

Article 23 of the UDHR establishes that everyone has a right to employment on
reasonable terms. This is a right, not a duty. Individuals are free to choose not to
work. No one should be prevented by others from seeking employment, and the
right is exercisable in relation to employment in general, not in relation to any
particular type of employment.

Neither a religious organisation nor a religious individual are entitled to impose
restrictions upon others as to whether or not they may work, nor when they may
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do so, the type of work they should seck, or the type of clothing they should wear
if employed.

Right to equality and non-discrimination

Article 7 of the UDHR is unequivocal in its pronouncement that all are equal
before the law, all are entitled without any discrimination to equal protection of
the law and all are entitled to equal protection against any discrimination or any
incitement to discrimination. This may be read in conjunction with the blan-
ket provision in Article 2 that everyone is entitled to enjoy all UDHR rights
and freedoms without distinction of any kind — such as religion — or due to any
form of status. This fundamental principle of entitlement to equality and non-
discrimination is drawn from similar expressions in both the French Declaration
of the Rights of Man and the US Fourteenth Amendment.

For religious organisations and for those of religious belief, the equality and
non-discrimination provisions often present difficulties — particularly in the con-
text of employment — which require them to seek exemption from universal con-
straints that adversely affect their religious freedom.

Religion and beliefs

For millennia, ‘religion’ has been understood as a concentration of immutable
doctrines, rituals and modes of worship, commanding the commitment of its
adherents. However, this is no longer necessarily the case. Within a genera-
tion or two, if largely within the developed nations, it has been redefined.
Now, ‘religion” and ‘belief” must accommodate not just the traditional insti-
tutional religions and an infinite variety of belief systems but also atheists,
agnostics and pagans.

Institutional veligions

The basic indices, traditionally employed by the judiciary to differentiate a reli-
gious entity from all others, have been a beliefin a ‘supreme being’ together with
a shared commitment to faith and worship.

Christianity, Judaism and Islam are among the oldest of extant religions. Each
is monotheistic with accompanying doctrines and rituals of worship. Other
prominent religions with well-established histories include Buddhists, Hindus
and Sikhs; these tend to be non- or multi-theistic, with rituals being of central
importance. In addition, there are a large and fluctuating number of organi-
sations with a varying quotient of religious characteristics of which Mormons,
Scientologists, Druze and Zoroastrians are perhaps the most notable. Then there
are religious type groupings that derive from and represent a particular ethnic
culture, such as may be found among the Indigenous people of Australia, Canada
and elsewhere. Many of these are of ancient origin, preceding Christianity, in
which theism is merged with nature.



Concepts, constructs and pavameters 13
Doctrines, tenets and so on

A body of core doctrines, creeds or tenets have traditionally been held to com-
prise the essence of a religion: serving to affirm the beliefs that commit and bind
the members as adherents of a particular religion and to differentiate it from all
others. However, while Lord Halsbury’s observation that “speaking generally,
one would say that the identity of a religious community described as a Church
must consist in the unity of its doctrines”!?
more institutional religions, it is less so as regards the many new bodies adhering
to philosophical or other belief systems.

remains accurate in relation to the

New religions

The modern spin-offs from core religions are innumerable: all accommodate an
ever-growing number of splinter groups and sects. Christianity, initially fractured
into its Roman Catholic, Orthodox and Protestant branches, has since embraced
many distinct bodies, including Methodists, Baptists, Plymouth Brethren,
Lutherans, Quakers, the Latter-Day Saints (Mormons), Jehovah’s Witnesses and
the Christian Reformed Church. Protestantism alone comprises some 33,000 dif-
ferent denominations.'* Hinduism includes Vaishnavism, Shaivism and Shaktism,
while Islam has divided into Sunni, Shia, Ahmadiyya and other branches. Some,
for example, evangelical Christian churches and strains of Islam, have so refined
their beliefs or reduced them to fundamentalist precepts that they face rejection
by their parent religion; in others, adherents have developed individual interpre-
tations of their religion’s basic beliefs.

In addition, there is a swathe of those such as the Baha’{, Krishna Conscious-
ness and Falun Gong that share a more spiritualist dimension.

Cults

Cults have little in common with religion other than commitment to a central
belief, nor with each other except for a common tendency toward having a char-
ismatic leader, abnormal rituals and the practice of ‘brainwashing’ its members.
There are many dozens of such groups in existence, ranging from New Age mys-
tics to fundamentalist evangelical groups, all of which are easier to join than to
leave. The Branch Davidians, for example, many of whom died in an armed con-
frontation with State authorities in Waco, Texas, in 1993, was such a cult.

Modern definitions

The right of an individual, organisation or community, in public or private, to
manifest religion or belief or the lack thereof, and to change that religion or
belief, is well established in all Part II jurisdictions. However, the parameters of
that right — to freedom of religion or belief — are dependant upon judicial inter-
pretations of ‘religion’, ‘belief” and ‘manifest’.
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‘Religion’

There is currently no agreed-upon definition of ‘religion’ in international law.
However, as the UN Special Rapporteur on Religion or Belief has pointed out:!

[TThe scope of what is protected by the right to freedom of religion or
belief must be construed broadly, covering theistic, non-theistic and atheistic
beliefs, as well as the right not to profess any religion or belief. It is, there-
fore, not limited to traditional, mainstream or “recognized” religions and
practices.

The traditional religions continue to be readily recognisable although, as noted
above, over the past century or so they have generated many subsidiaries and
sects and are constantly being joined by new groups each with their own singular
interpretation of ‘religion’.

‘Beliefs’

The word ‘belief” applies not just to convictions of a religious nature but also
more generally to those which are personal, political, philosophical or moral. The
proliferation and infinite variety of new forms of belief that seemed to spring up
in the aftermath of the 1960s hippy culture challenged judicial efforts to find a
test that could be uniformly applicable to identify those that approximated a ‘reli-
gious belief’. These included many, like the Freemasons, who espoused philo-
sophical principles but differed from religion by not having a theistic component
and by being less reliant upon the supernatural. They shared with religion the fact
that the belief of adherents rested on a commitment to a set of principles which
informed their world view. At first the regulatory approach adopted was to judge
the new in accordance with the accepted specification of the old: the traditional
need for doctrines, tenets, worship, celebrants and so on that typified collective
religious belief was used as a template for assessing whether new forms conformed
to that model. This was defeated by the diversity and mutation of belief systems
and also by the perceived unfair advantage in terms of public credence that might
be gained by those modelled on traditional religions.'® However, while there was
widespread consensus that an individual’s religious beliefs must be ascertained by
examining personal convictions'” and related conduct, there was less certainty as
to how much credence should be attached to subjective interpretations as deter-
minative of religious adherence (the ‘tooth fairy’ problem).

Indigenous beliefs

A challenging factor for this book, not to be overlooked, is the presence of
Indigenous people in four of the six Part II jurisdictions. Despite the analyti-
cal difficulties involved, there can be no doubt that the concepts and beliefs of
an Indigenous culture offer a sufficiently valid and coherent parallel to those of
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Christianity, for example, to warrant equal consideration and require the same
assessment as to how they intersect with human rights. The core spiritual beliefs,
customs and rituals are as varied as the aboriginal cultures that produced them.
Although they have been in existence for longer than Christianity, it is now prob-
ably impossible to know the extent to which they have been altered by exposure
to centuries of Christian missionaries and proselytism. All have been the subject
of 19th century legally enforced intervention by Christian religious organisa-
tions, the nature and effects of which would now be condemned as constituting
a violation of their human rights. All are also now recognised in international law
as having rights which they are entitled to have protected.'®

“Manifestation” of veligion o belief

The right to freedom of religion includes the right to manifest it alone and in
private, or in public and in the company of fellow believers, subject only to the
condition that the manifestation is lawful and does not intrude upon the rights of
others. It is closely associated with the right to freedom of expression and is often
contentious when it takes the form of a private expression of religious belief —
such as praying or wearing religion-specific clothing — and is exercised publicly,
for example, in the workplace or classroom.

Religion and beliefs: balancing public and private intevests

Religious beliefs, as experienced by an individual, are clearly entirely personal, a
matter of private piety: the interests served are confined to him or her, save to the
extent that, by example, they may influence others. Should such an individual or
a religious organisation choose to manifest their religious beliefs by engaging in
public activities intended to give effect to them, then that activity becomes a mat-
ter of wider interest. However, this may not be optional. Jurgen Habermas argues
that for the religious individual as for the religious organisation, doctrinal beliefs
require private piety to be given effect through public conduct — “ye shall know
them by their fruits”.!” Because religious dogma leaves both unable to compro-
mise, this imposes an additional burden upon them and therefore society should
make special allowances. He suggests that “the liberal State must not transform
the requisite institutional separation of religion and politics into an undue mental
and psychological burden for those of its citizens who follow a faith”.2°

The social role of religion and beliefs

In addition to manifesting beliefs in acts of collective worship, prayer or other
ceremonial activities with and for their adherents, religious organisations also
have a well-earned reputation for engaging in good works for the general public
benefit. Their contribution to establishing social coherence and a network of
institutions in all Part II jurisdictions is inestimable. The foundations of the pre-
sent educational, health and social care services were laid more by Church than
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State, while the churches, schools, universities and hospital complexes provided
the basic framework for building communities, assisted by a unifying Christian
ethos and architecture. Indeed, the distinctive pastoral landscape of a Church
of England parish became the familiar, self-referencing, socially consolidating
context for communities throughout the British Empire; on a different scale,
much the same can presumably be said for other more locality-based distinctive
religious communities such as the Amish. As physical manifestations of virtuous
principles, as deliverers of public benefit services and as institutions representing
their interests on issues to government and the public, religious organisations are
undoubtedly players in the public domain. However, they have a proven capacity
not just for community building but also for promoting social division. As has
been noted “religion can bind communities together; but it can also emphasise

their differences”.!

Bridging and bonding

The capacity to emphasise difference is only too apparent in the vast range of
religious buildings, artefacts, activities and services and so on, the cumulative
effect of which is to advertise the separateness, exclusiveness and competitiveness
of each religion, its associated organisations and their respective sets of adherents.
For non-Christians in the Part IT jurisdictions, the prominence of so much vener-
able Christian architecture and customs, coupled with the symbols, emblems and
national anthems that link Church and State must be perceived as intimidating.
Indeed, the spread of Islamic mosques, minarets and burquas — though on a
comparatively very minor scale — may instil the same reaction in non-Muslims.

Being essentially a member-benefit activity, religion is constrained by the
exclusiveness of adherents’ commitments and their consequent rejection of those
adhering to all other religious beliefs or to none. Experiences in many parts of the
world from Sarajevo to Belfast to Baghdad provide evidence of religion’s capac-
ity to further the ‘bonding’ form of social capital at the price of the ‘bridging’.?
Clearly, religion accompanied by proselytism, can serve to emphasise differences,
accentuate the marginalisation of minority groups and exacerbate any tendencies
toward polarisation.

Religion and equality legislation

Equality legislation, anti-discrimination provisions and human rights more
broadly have brought new challenges to religious organisations and their adher-
ents. In particular, the levelling effect of statutory equality requirements, even
with carve-outs reserved for the religious, is quite confrontational for those who
firmly believe in the transcendental and protest that to be equated with secu-
larists is to entirely miss the point. Indeed, religious beliefs and human rights
are mutually exclusive in certain areas. Religious organisations are fundamentally
unable, for example, to reconcile traditional theological precepts of marriage as
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a lifelong monogamous and heterosexual union with the contemporary human
rights recognition of it as a union that may encompass homosexual relationships:
the orthodox view of marriage, central to Christian religious belief, stands in
blunt opposition to the modern statutory requirement that it and gay marriage
be respected as equal before the law.

Church and State

As society in a common-law context became less theocratic, with boundaries
emerging between the spheres of interest of Church and State, so the shared
ground for their continued mutual support became less based on matters of reli-
gious doctrine. While this had been the case in the US from the time of the
Declaration of Independence, the loosening of the Church/State relationship
also became a feature of governance arrangements in all common-law jurisdic-
tions except in England, where the ‘established’ Church retained its constitu-
tional links with Crown and government. Although scaled back, what did not
change was the social role of Christianity, its institutions, customs and vernacular
throughout those jurisdictions.

The doctvine of State neutvality

The formal separation of Church and State provides the best possible guarantee
that government and the courts will ensure that public life is neutral, free from
the undue influence of religion or secularism, and that the legal integrity and
autonomy of the citizen is not a priori compromised. However, not all nations
make such provision, and in the Part IT common-law jurisdictions the traditional
role of Christianity, its institutions and customary social role continues to have an
authoritative presence.

The principle that the State must adopt a neutral approach to religion and
religious matters suggests that in law the State should be both ‘religion blind’
by treating religion as it would anything else, and make no distinction between
religions, treating all of them and secularism with equal impartiality. However, as
pointed out by Ahdar and Leigh,** the ‘religion blind” approach is problematic in
that ‘equality of form can be accompanied by inequality of effect’.?* Legislation
intended to apply universally to all citizens may impose an undue burden upon a
particular religious minority. Moreover, an approach that requires religious val-
ues and principles to be treated in law the same as those of a secular organisation
results in the protest from religious organisations that to do so is perverse: their
values are transcendent. Not only are they intended to be different from those
that inform secular matters but also, by definition, adherents have no option but
to adhere to them; to be a religious person is to accept and give effect, through-
out the course of their daily life, to values that transcend secular concerns. It is
argued that by insisting on parity the State is diluting or dismissing the values that
our civilisation has been founded upon.
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State cultural identity

The doctrine requiring the State to treat all religions and non-religions equally
may adversely affect national cultural identity. Many States have dense and deep
ties with a particular religion and, arguably, their governments have a duty of care
to protect it from being disproportionately damaged by laws and policies driven
by the neutrality doctrine. A conflation of culture and religion, often enduring
over centuries, has done much to shape national identity; particularly in Europe
and the Middle East. Some States, such as England, continue to have formal
constitutional arrangements with a designated ‘established’ church in which one
specific religion is clearly preferenced above all others. There is an argument that
the doctrine imposes such an additional burden upon the primary traditional
religion — because of the collateral damage to cultural integrity — relative to all
other religions and faiths, that its application may constitute a form of religious
discrimination.

Secularism

Secularism?® can be interpreted as licencing the State to assume responsibility
for all decision-making, facilities, administrative systems and processes associated
with matters in the public interest without concessions to a religion or religions,
nor with any input from religious organisations. While this clearly would not
accommodate State religion, or any State preferencing of religion (e.g. favouring
Christianity over Islam), there is doubt as to whether it extends to suggesting
that religion per se, or religions, or religious values should not be recognised
and respected by the State; though not for Jurgen Habermas, who urges that the
State “must not discourage religious persons and communities from also express-
ing themselves politically as such”.2

Secularism may also be interpreted as affording religion protection from the
State. This might be understood, in the Part II jurisdictions, as starting with con-
stitutional arrangements that clearly separate Church and State. The State would
then function impartially toward all religions: it would not question the veracity
of their beliefs, doctrines or modes of worship; nor would it interfere in their
governance or staffing arrangements. It would permit scope for missionary work,
proselytism and conscientious objection to be available to those with or without
religious beliefs on equal terms. This would seem to accord with the Habermas
argument that:?”

The principle of separation of Church and State demands that the institution
of the State operate with strict impartiality vis-a-vis religious communities;
parliaments, courts, and the administration must not violate the prescrip-
tion not to privilege one side at the cost of another. But this principle is to
be distinguished from the laicist demand that the State should defer from
adopting any political stance which would support or constrain religion per
se, even if this affects all religious communities equally. That would amount
to an overly narrow interpretation of the separation of State and Church. At
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the same time, the rejection of secularism must not succumb to leaving the
door wide open for revisions that would undermine the principle itself.

Islands of exclusivity

A variation of the above approach, championed by Essau,?® is to establish safe
zones for religious organisations and adherents which would permit such entities
to be exempted from the constraints of equality and anti-discrimination legisla-
tion where such constraints could be shown to have a direct adverse impact upon
their beliefs. Rivers, in his masterly The Law of Organised Religions, has given this
his support, stating that:*’

While the State may legitimately adopt a particular, more or less controver-
sial, conception of equality, it should not impose such a conception uniformly
on the whole of civil society. Protection from uniform State ideologies is one
of the main points of collective religious liberty.

There will be few who will disagree with their joint views about the dangers of
giving permission for the State to impose an ideology — any ideology. However,
balance is everything, and if there is to be a veto by religious entities on matters
of equality that are binding on the rest of society, its exercise must somehow
be conditional upon this being demonstrably compliant with the best interests
of that society, particularly if tax exemption and/or government funding is
involved.

Government support for veligious ovganisations

Secularism suggests that government funding and or tax exemption or any form
of support or privilege would either not be available to any religious organisation
or would be available equally to all and to their secular counterparts. In practice,
this is often not the case.

Government funding

A very significant proportion of the funding needed by religious organisations
comes from government, most often in the form of tax exemptions but also as
grants for service provision. Whether on a domestic basis or as overseas aid, it is
often the case that the only possible service providers on hand to address con-
centrations of social need are those operated by churches or other faith-based
organisations.

Regulatory control

Traditionally, religious organisations have very largely been excepted or exempted
from government regulatory control.
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Testamentary privilege

The law in the Part II jurisdictions has traditionally permitted testators to attach
religiously discriminating conditions to gifts made in wills, a privilege which
mostly continues in effect.

Modern policy formulation: religion and human rights

All developed countries now have complex religious environments in which
previously dominant institutional religions are losing ground to secularism and,
more mundanely, to the immediacy of social-media distractions. The traditional
social role of religion is being eroded and fragmented by an ever-growing pro-
liferation of new quasi-religions and belief systems, while fundamentalism,
particularly from within Islam, is a growing threat. For the pluralist Part II
jurisdictions, the challenge of finding and protecting a sound basis for civil soci-
ety is one that requires the State to accommodate an unstable mix of religious
and cultural affiliations.

Revival of the nation State

Although often foretold, the demise the nation State — as an inevitable conse-
quence of globalisation, or of the forming of supranational conglomerates such
as the European Union, or due to the fading of national cultures in the face of
multimedia output and escalating foreign travel — may prove to have been pre-
mature. Indications are that it is currently undergoing something of a revival.
Despite the incremental harmonisation introduced by an increasingly extensive
matrix of human rights and decades of associated jurisprudence, arguably any
trends toward a more coherent social order are superficial. Also worrying is the
realisation that the ongoing 2015 /16 migrant crisis triggered a reflexive national
protectionism (with some notable exceptions) rather than a coordinated inter-
national humanitarian response. From eastern Europe to the US, politics have
witnessed a distinct lurch to the right as the Western democracies introduce cit-
izenship tests, advocate tighter border controls and the forced repatriation of
migrants.

State sovereignty

The concept of State sovereignty has morphed from a reference to ruler control
over people and territory within borders respected by other countries to a refer-
ence to the sovereignty of the people within a State: from the absolute right of
a sovereign ruler — Vetat, c’est moi’ — to the elective rights of citizens. This rep-
resents a shift in focus away from the closed, exclusive powers of a ruler to the
more open, sharing will of the people. Parliamentary democracy in the Part II
jurisdictions has gradually facilitated the sort of cross-border arrangements that
would previously have compromised State sovereignty.
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Among the many incentives that have promoted increased transnational power
sharing — trade and security being to the fore — has been a recognition of the need
to protect vulnerable minorities, including religious organisations, their adher-
ents and non-believers wherever they may be, from persecution. The mediation
of a human rights paradigm, conferring protection upon a person from unwar-
ranted State constraint and stratified in accordance with the 30 areas of protec-
tion recognised initially in the UDHR (as subsequently expanded), into the law
governing the ‘comity of nations” has imposed limits on State sovereignty. When
a State can be seen to be abusing its responsibilities as guardian of citizens rights —
as most recently in the gassing of civilians in Douma by the Syrian State armed
forces — then the Western democracies will consider that an international obliga-
tion to enforce human rights trumps the obligation to respect State sovereignty.
This idea is a principle clearly demonstrated by international armed interven-
tion in Kosovo, and it is one now represented by an impressive body of trea-
ties, conventions and protocols and an accompanying network of international
institutions.

Foreign policy

Unquestionably the impact of globalisation, aided by the internet, together with
a matrix of international agreements on human rights and other matters, as sup-
ported by a multilateral web of institutions, have woven the doctrine of ‘comity
of nations’ into a much denser and more complicated reality than could possibly
have been foreseen when initially formulated in the early post-Westphalian era.
Security concerns have done much to incentivise this transformation.

‘Global war on tervor’

Since the 9/11 attacks in 2001, it has been estimated that the US counterter-
rorism response has led to a situation where, as of 2018, its security forces have
a presence in 76 countries or 39 percent of those on the planet.** Among other
things, this provides a measure of how little importance is now attached to the
principle of State sovereignty and indicates the scope of transnational penetra-
tion in pursuance of a perceived moral imperative, even if not mandated by the
UN. It raises serious questions regarding human rights violations associated with
practices such as unilateral targeted executions by drone strikes. For present pur-
poses, the main significance of the US led, and largely US conducted, ‘global
war on terror’ is that it has been waged almost exclusively in Muslim countries
where very many innocent civilians have been killed and much social infrastruc-
ture destroyed, causing large-scale population displacement.

The migrant crisis

This phenomenon — depicted as the greatest transborder movement of people
since World War II — has seen waves of uprooted and homeless families, mostly
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Muslims, arrive in various European countries and in those of North America.
The sudden influx of such a volume of dependant foreigners has sharply accen-
tuated the usual culture clashes and triggered an acute awareness in the host
countries of domestic cultural norms and values usually taken for granted. Con-
sequently, government uncertainty regarding the balance to be struck between
support of its national culture, including traditional religious affiliation, or in
support of multiculturalism would seem to be tipping toward the former and a
resurgent ‘nation State’ ethos. A revival of interest in asserting and protecting
national cultural identity is now emerging as a legitimate government goal. While
this is an understandable response to the scale of current migratory activity, the
totalitarian challenge of ISIS and the threat of Islamic domestic terrorism, it car-
ries with it profound implications for how Western nations — especially the Part IT
jurisdictions — respond to the human rights of migrants.

Domestic policy

The international engagement of Part II jurisdictions (excepting Ireland) with
Islamic extremism is adding to the destabilising pressures that seem to be con-
verging on both the domestic practice of human rights and the traditional social
role of religion.

Domestic terrorvism

The concentrated use of aerial bombing on targets in Muslim countries has
played a considerable role in triggering population displacement and in driv-
ing waves of migrants into the Part II jurisdictions and elsewhere.?' In addition,
‘home-grown’ Islamic terrorism is generating a cycle of security issues that con-
strain human rights and risk exacerbating domestic insecurity. In response to the
United Nations Security Council Resolution 1373,** most common-law nations
and others have in recent years introduced domestic antiterrorism legislation,
policies and practices, and these have increased the tension between different
religious/cultural communities and added to the sense of alienation felt by many
Western Muslim citizens already aggrieved by media coverage of devastated Mus-
lim cities. As the Special Rapporteur has warned: “[P]olicies that are adopted
to enhance the capacity of security forces to combat terrorism by limiting fun-
damental rights, such as the rights to freedom of expression, association and
peaceful assembly, often have dire consequences for the enjoyment of the right to
freedom of religion or belief”.

Government initiatives in rvelation to veligion

All developed Western countries, and probably many others, have introduced
laws, policies and practices, and have established specific agencies, to promote
religious pluralism and a better mutual understanding between religious com-
munities and between them and secularists. In a climate dominated by fear of
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Islamic terrorism, where there are indications that cultural /religious pluralism is
struggling to absorb large numbers of Muslim migrants and is under threat from
religious fundamentalist tendencies, governments are now giving more atten-
tion to religious matters and related human rights than ever before. Part of the
challenge concerns the balance to be struck between intervention designed to
bolster pluralism and positively address the insecurity of Muslim citizens and
accommodate new Muslim migrants and intervention designed to protect the
established national culture. Political consensus is necessary to develop a ‘cultural
synthesis’ approach which, while recognising and protecting a nation’s cultural
identity, also proactively seeks to give recognition and space to other cultures
within national borders and promotes the building of bridges with minority cul-
tural groups. A varying degree of political willingness to pursue such an approach
is becoming very evident among the Part II jurisdictions.

Conclusion

Internationally, there is little evidence that the acceptance and spread of human
rights, accompanied by the institutional network provided by the UN and ancil-
lary bodies, has gained sufficient traction to prevent, reduce or bring an end
to social upheaval, crimes against humanity or international warfare: measur-
ing international acceptance of human rights by the steadily increasing range of
related treaties, conventions and so on, and by the number of State signatories
may be illusory. Arguably, the marked disconnect between signing and imple-
menting human rights instruments is now approaching the existential, but then
neither does religion currently offer much in the way of grounds for optimism.
The revival of Islamic fundamentalism may not have produced the promised cali-
phate, but it did bring an unforeseen scale of destruction, not just in Iraq but in
many other Muslim countries, with a reach that extended into the heart of cities
in the Western developed world. As the religious tensions in the Middle East and
North Africa — between Shia and Sunni Muslims, between Muslims and Jews
and Muslims and ethnic groups — draw in the leading developed nations, there is
every reason to doubt whether religion in the immediate future can be a force for
good in the international arena.

Domestically, the proliferation of both human rights and various forms of
religion and beliefs may be contributing to the fragmentation of our contem-
porary ‘selfie’ society. Their interaction, particularly as regards equality and
non-discrimination, while undoubtedly increasing awareness of and respect
for difference, may also be drawing attention to and generating a touchiness
toward public manifestations of religious or cultural differences. All Part II
jurisdictions have for some years been multifaith, multicultural and commit-
ted to human rights, so it should now be possible to establish whether or to
what extent the response of their legal systems to a spectrum of contemporary
religion-related issues is human rights-compliant. The rest of this book is largely
concerned with identifying and weighing such case law evidence as there may
be to aid that line of enquiry.



24 Background

Notes

1

W N

4

10
11
12
13

14

15
16
17
19
20
21

22

As quoted by Ignatieff, M., The Ordinary Virtues: Moral Order in a Divided
World, Harvard University Press, Cambridge, MA, 2017, at p. 196, citing the
Church Peace Union (now the Carnegie Council), In Your Hands: A Guide for
Community Action on the 10th Anniversary of the UDHR, New York, 1958.
[1917] AC 406 (H.L.).

Ibid., citing: Briggs v. Hartley (1850) 19 L. J. (Ch.) 416; Cowan v. Milbourn
(1867) L. R. 2 Ex. 230; De Costa v. De Paz (1754) 2 Swanst, 487; and In re Bed-
Sford Charity (1819) 2 Swanst. 470, 527.

A long catalogue of cases beginning with De Costa v. De Paz (1754) 2 Swans
487, Chancery, including Lawrence v. Smith, Murray v. Benbow (1822) The Times
(2 Feb. 1822), Briggs v. Hartley (1850) 19 L. J. (Ch.) 416, and ending with Pare ».
Cleqy (1861) 29 Beav 589, 54 ER 756, established that “the Courts will not help
in the promotion of objects contrary to the Christian religion”.

The Statute of Charitable Uses 1601 (43 Eliz. 1, c¢.4) governed four centuries
of shared provision by charitable entities, most usually religious organisations,
throughout the common law jurisdictions.

Laws, L.J. acknowledged as much in McFariane v. Relate Avon Ltd. [2010] IRLR
872; 29 BHRC 249 when he observed that “the Judaeo-Christian tradition,
stretching over many centuries, has no doubt exerted a profound influence upon
the judgment of lawmakers as to the objective merits of this or that social policy”,
at para. 23.

See Esau, A.J., ‘“Islands of Exclusivity”: Religious Organisations and Employ-
ment Discrimination’, UBC Law Review, Vol. 33, 2000, at p. 719.

See for example, Sands, K.M. (ed.), God Forbid: Religion and Sex in American
Public Life, Oxford University Press, New York, 2000.

O’Halloran, K., Religious Discrimination and Cultural Context, Cambridge Uni-
versity Press, Cambridge, 2018, at pp. 510-515.

See Blackstone, Sir William, Commentaries on the Laws of England, Clarendon
Press, Oxford, 1765-1769.

Most notably permitting the cross-jurisdiction adoption of principles such as andi
alteram partem, nemo judex debet esse in proprio sua causa, and res judicata.

See for example, Benhabib, S., The Rights of Others: Aliens, Residents and Citizens,
Cambridge University Press, Cambridge, 2004.

Free Church of Scotland v. Overtoun [1904] AC 515, HL (Sc), per Lord Halsbury
LC at pp. 612-613.

Barrett, D.B., Kurian, G.T. and Johnson, T.M., World Christian Encyclopedin:
A Comparative Survey of Churches and Religions in the Modern World (2nd ed.),
Oxford University Press, New York, 2001.

See Report of the UN Special Rapporteur on Freedom of Religion or Belief,
2017, at para. 26.

Gillette v. United States [1971] USSC 45; (1971) 401 US 437, 28 Law Ed (2d)
168.

See in the US, United States v. Seeger [1965] USSC 49, 13 Law Ed (2d) 733.
See the UN Declaration on the Rights of Indigenous Peoples, 2006.

Matthew 7:16, part of the Sermon on the Mount (‘fruits’ meaning deeds or
works).

Habermas, J., ‘Religion in the Public Sphere’, European Journal of Philosophy,
Vol. 14:1, 2006, at pp. 1-25, p. 9.

Gallagher v. Church of Jesus Christ of Latter-Day Saints [2008] 1 WLR 1852,
1867, per Lord Scott of Foscote, at para. 51.

See Puttnam, R., Bowling Alone, Simon and Schuster, New York, 2000. See also
Celik, G., ‘Breakpoint or Binder: Religious Engagement in Dutch Civil Society’,
Journal of Civil Society, Vol. 9:3, 2013, at pp. 248-267.



23
24

25
26

27

29
30

31

32

33

Concepts, constructs and pavameters 25

Ahdar, R. and Leigh, 1., Religious Freedom in the Liberal State (2nd ed.), Oxtord
University Press, Oxford, 2013, at pp. 113-114.

Ibid., citing Barry, B., Culture and Equality: An Egalitavian Critique of Multicul-
turalism, Polity Press, Cambridge, 2001, at pp. 18, 258.

The term ‘secularism’ was first coined by George Jacob Holyoake (1817-1906).

Habermas, J., ‘Religion in the Public Sphere’, European Journal of Philosophy,
Vol. 14:1, 2006, at pp. 1-25, pp. 9-10.

Ibid., at p. 9.

Esau, A.J., ““Islands of Exclusivity”: Religious Organisations and Employment
Discrimination’, UBC Law Review, 33,2000, 719. See also Esau, A.J., ‘Islands of
Exclusivity Revisited: Religious Organizations, Employment Discrimination and
Heintz v. Christian Horizons', Canadian Labour & Employment Law Journal,
Vol. 15, 2009-2010, at p. 389.

See Rivers, J., The Law of Organised Religions, Oxford University Press, Oxford,
2010, at p. 136.

See further Brown University’s Watson Institute for International and Public
Affairs, at: http: / /watson.brown.edu/costsofwar/.

While other factors have also been in play — including failure of the ‘Arab
Spring’, climate change, the Shia/Sunni/Ahmdiyya split within Islam and basic
economics — the trauma and destruction inflicted for many years by Western
airpower has undoubtedly been a lead cause of population displacement in many
Muslim countries.

On 28 September 2001, the UN Security Council unanimously adopted a wide-
ranging, comprehensive resolution with steps and strategies to combat interna-
tional terrorism.

See Report of the UN Special Rapporteur on Freedom of Religion or Belief,
A/HRC/34/50, 2017, at para. 37.


http://watson.brown.edu/costsofwar/

2 International conventions,
protocols and ECtHR/
HRC case law

Introduction

The Council of Europe in its Recommendation concerning religion' declared
that “States must require religious leaders to take an unambiguous stand in
favour of the precedence of human rights, as set forth in the European Conven-
tion of Human Rights (ECHR), over any religious principle”.? It is therefore
unsurprising that a tension between human rights and religion is very evident in
the case law generated by the HRC and the ECtHR.

This chapter outlines the contemporary framework of international trea-
ties, conventions, protocols and so on that address the human rights/religion
relationship, notes the key rights and freedoms with relevance for religion
and identifies the related courts and regulatory bodies. It examines and dis-
cusses the evolving principles established by rulings of the European Court of
Human Rights (ECtHR) and the Human Rights Committee (HRC) in rela-
tion to issues arising on the State/religion interface. It considers the impact
of equality legislation and the nature and extent of the religious exemption.
This leads into the identification of themes from case law that can focus a
comparative evaluation of the religion and human rights in the jurisdiction-
specific chapters of Part II.

Framework of relevant international conventions
and protocols

There is no such thing as a fixed international framework of law govern-
ing religion and human rights more generally. There is, however, a growing
corpus of international treaties, conventions and protocols variously impact-
ing on religion, some of which are commonly binding on all nations and all
binding on a few, together with a body of related jurisprudence which binds
some but provides a common point of reference for all. Their international-
ism is evidenced not only by signed treaties and so on between countries but
also by the internalising of those same provisions into the domestic law of
many nations and their consequent application through local, regional and
national courts.
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The cove veligion velated conventions

The contemporary body of human rights, growing from the 1948 Universal Dec-
laration and achieving near global consolidation with the 1966 Covenant, now
forms a complex, interrelated, indivisible and constantly evolving system of law.

The Universal Declaration of Human Rights (UDHR) 1948

This provided the foundation for all subsequent international human rights
instruments. In the ensuing decades, it has prompted the incorporation of such
rights into the legal systems of 165 countries, including each of the five nations
studied in Part II. Although without a designated enforcement mechanism, it is
now accepted that the UDHR imposes an obligation upon the governments of
all signatory States to ensure respect for the full body of rights.

The European Convention on Human Rights (ECHR) 1950

The UDHR was subsequently enlarged by the ECHR? which, as the court noted
in Tyrer v. the United Kingdom,* “is a living instrument which . . . must be inter-
preted in the light of present-day conditions”. Since then, human rights have
been constantly evoked, with the related rulings by the ECtHR growing to form
a considerable body of ever-evolving governing principles. Article 6 of the Treaty
of the European Union imposes a requirement that all EU law respect the funda-
mental rights guaranteed by the ECHR.

Article 9 provides for freedom of thought, conscience and religion, including
the right: to change religion or belief; to exercise religion or belief publicly or
privately, alone or with others; to exercise religion or belief in worship, teaching,
practice and observance, and it also provides for the right to have no religion and
to have non-religious beliefs protected. It is a qualified right, and as such, the
freedom to manifest a religion or belief can be limited, or subject to ‘interfer-
ence’, so long as that limitation: is prescribed by law, is necessary and propor-
tionate and pursues a legitimate aim (namely, the interests of public safety, the
protection of public order, health or morals, or the protection of the rights and
freedoms of others). It is a right restricted to public authorities or those acting
on behalf of a public body. Article 14 broadly prohibits discrimination “on any
ground”, including religion.

The International Covenant on Civil and Political Rights
(ICCPR) 1966

This has become particularly relevant because of its wide international applica-
tion and the accompanying monitoring provided by the United Nations Human
Rights Committee (HRCommittee). Together with the Optional Protocol, it
has now been ratified by some 169 countries, all of which are required under
Article 21 to “respect” ICCPR rights, many being prescriptive, and to “ensure”
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that citizens have access to them and to an effective remedy for any viola-
tion. Most countries have fully incorporated the Covenant into domestic law.
Article 18(1) declares the right to freedom of religion, a right in which
“[t]he terms ‘belief” and ‘religion’ are to be broadly construed,” as “Article 18 is
not limited in its application to traditional religions or to religions and beliefs
with institutional characteristics or practices analogous to those of traditional
religions”.® Further, in advice with direct relevance for traditional religions and
their reliance upon doctrines and tenets, the UN HRCommittee, echoing the
above dictum of the ECtHR, has stated that “the Covenant should be interpreted
as a living instrument and the rights protected under it should be applied in
context and in the light of present-day conditions”.® In particular, the Covenant
mandates that domestic law must prohibit any discrimination” and that the advo-
cacy of national, racial or religious hatred shall similarly be prohibited.®* ICCPR
rights and freedoms are so closely intertwined that a breach of any one typically
also engages others. The ICCPR, together with the UDHR and the ICESCR,
are sometimes collectively referred to as the International Bill of Human Rights.

The European Charter of Fundamental Rights 2000

Proclaimed in Nice in December 2000, the Charter is important because of the
explicit non-discrimination provisions in Article 21 (1): “Any discrimination
based on any ground such as sex, race, colour, ethnic or social origin, genetic
teatures, language, religion or belief, political or other opinion, membership
of a national minority, property, birth, disability, age or sexual orientation shall
be prohibited”.

The United Nations Declaration on the Rights of Indigenous Peoples
(UNDRIP) 2006

For three of the five Part II jurisdictions — Canada, Australia (also New Zeca-
land) and the US (CANZUS) — UNDRIP? is singularly important, Article 12
of which declares:

Indigenous peoples have the right to manifest, practice, develop and teach
their spiritual and religious traditions, customs and ceremonies; the right to
maintain, protect, and have access in privacy to their religious and cultural
sites; the right to the use and control of their ceremonial objects; and the
right to the repatriation of their human remains. States shall seek to enable
the access and/or repatriation of ceremonial objects and human remains in
their possession through fair, transparent and effective mechanisms devel-
oped in conjunction with indigenous peoples concerned.

Article 34 adds that “indigenous peoples have the right to promote, develop
and maintain their institutional structures and their distinctive customs, spiritual-
ity, traditions, procedures, practices and, in the cases where they exist, juridical
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systems or customs, in accordance with international human rights standards”.
Although the CANZUS nations did ultimately endorse the Declaration, they did
so subject to the same objections raised when they voted against it.! UNDRIP
has been said to codify “Indigenous historical grievances, contemporary chal-

lenges and socio-economic, political and cultural aspirations”.!!

Other relevant international instruments

In addition to the above, for present purposes the following can be regarded as
the essential constituents of the international framework of conventions, pro-
tocols and so on which now bring human rights to bear upon matters of reli-
gion and belief: the International Covenant on Economic, Social and Cultural
Rights (ICESCR) 1976; the United Nations Convention on the Rights of the
Child (UNCROC) 1989; the Convention on the Elimination of All Forms of
Discrimination against Women (CEDAW) 1979; the Declaration on the Elimi-
nation of All Forms of Intolerance and of Discrimination Based on Religion
or Beliet 1981; and the UN Resolutions on the Elimination of All Forms of
Religious Intolerance 1981 and 1993, which assign related responsibilities to a
Special Rapporteur.

An ever-growing list of international treaties, conventions, protocols and so on
are constantly enlarging the number of bodies and themes which interface with
national law governing religion and human rights. These include: the Interna-
tional Labour Organisation Discrimination (Employment and Occupation) Con-
vention, the Universal Declaration on the Human Genome and Human Rights
1997 and the International Convention on the Rights of Persons with Disabilities
2006. The International Convention on the Elimination of Race Discrimination
(ICERD) 1969 can have a particular relevance in countries which do not have
specific religious discrimination legislation. In Article 5(d) it provides for:

vii the right to freedom of thought, conscience and religion; and
vili the right to freedom of opinion and expression.

As regards Europe, a series of Directives binding upon the UK and Ireland
also have an influence on religion. Of particular importance is Council Direc-
tive 2000,/78 /EC of 27 November 2000 (establishing a general framework for
equal treatment in employment and occupation), which gives direct protection
against discrimination in employment based on religion or belief (see further
below). Also important are: the European Social Charter 1965 and 1996, which
guarantees fundamental social and economic rights; the Charter of Fundamental
Rights of the European Union 2000; the Race Equality Directive 2000,/43/
EC; the European Council Directive 2000,/78 EC; the Recast Gender Direc-
tive 2006/54/EC on equal treatment in employment; the Gender Directive
2004 /113 /EC dealing with sex equality in goods and services; and the General
Comments issued by the HRC. In July 2008 the European Commission pub-
lished a proposal for an anti-discrimination directive covering goods and services



30  Background

in the four remaining grounds — age, sexual orientation, religion or belief and
disability — as yet not finalised.

Other regional human rights instruments with a direct bearing on religion are
the American Convention on Human Rights, Article 12, and the African Charter
on Human and Peoples’ Rights, Article 8. Also of relevance is the Principles on
the Application of International Human Rights Law in Relation to Sexual Ori-
entation and Gender Identity (the Yogyakarta Principles), which state that sexual
orientation and gender identity are integral to every person’s dignity and human-
ity and must not be the basis for discrimination or abuse.

International bodies with a brief for religion

One effect of subscribing to a supranational body of jurisprudence accompanied
by some enforcing authority, however slight, is to promote an evolving degree of
uniformity in the national application of human rights law and a corresponding
reduction in its unilateral interpretation.

The Council of Europe

The Council of Europe, among other things, works to promote consistency
in the domestic laws of its 47 member States. It is known primarily for produc-
ing the 1950 Convention for the Protection of Human Rights and Fundamental
Freedoms, which provides safeguards for private and family life (Article 8) and
guarantees the right to marry and found a family (Article 12).

Commissioner for human rights

Established in 1999, this is an independent and non-judicial officer who func-
tions in an ambassadorial capacity on behalf of the Council of Europe by engag-
ing with member States to raise awareness about human rights issues and to
promote the development of national human rights structures.

The European committee of social rights

This body monitors national compliance with the European Social Charter
through its Collective Complaints Procedure and through national reports sub-
mitted by the contracting party States. Its decisions and conclusions, though
unenforceable, must be respected by the States concerned.

The United Nations

Founded in 1945 to promote international cooperation and prevent further wars,
the United Nations (UN) is now the world’s largest and most powerful human
rights organisation. It works on behalf of its almost 200 member States to main-
tain international peace and security, conciliate disputes, promote human rights,
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foster social and economic development, protect the environment and provide
humanitarian aid in cases of famine, natural disaster and armed conflict. In
Article 55(c) of'its founding Charter, the UN declares that its objective is to
“promote universal respect for, and observance of, human rights and fundamen-
tal freedoms for all without distinction as to race, sex, language or religion”.
The UN took an early stand against discrimination that conflates religious and
racial prejudices with its 1978 Declaration on Race and Racial Prejudice, which
recognised that “religious intolerance motivated by racist considerations” was
a form of racism.' In addition to the UDHR, it has been responsible for for-
mulating such foundational human rights instruments as the 1966 International
Covenant on Civil and Political Rights, together with the International Covenant
on Economic, Social and Cultural Rights, the Convention on the Rights of the
Child 1989 and the Declaration on the Rights of Indigenous People 2006.

The UN Human Rights Council (HRC)

This body was established in 2006 when it replaced the UN Commission on
Human Rights, which was formed in 1946. This subsidiary of the General
Assembly works with the High Commissioner on behalf of its 47 HRC member
States to oversee human rights issues for the UN. Among the many human rights
themes addressed by the Council are those relating to women’s rights, LGBT
rights and the rights of racial and ethnic minorities. For present purposes, the
operative provision is Article 18(2), which declares that ‘no one shall be subject
to coercion which would impair his freedom to have or to adopt a religion or
belief of his choice’. It assigns responsibility for identifying existing and emerging
obstacles to the enjoyment of the right to freedom of religion or belief to a Spe-
cial Rapporteur on the Freedom of Religion and Belief. The Rapporteur reports
to the Council and presents recommendations on ways and means to overcome
such obstacles. Resolution 16,18, initially introduced in March 2011 at the UN
Human Rights Council by the Organisation of Islamic Cooperation, called upon
UN member states to combat “intolerance, negative stereotyping and stigmatisa-
tion of, and discrimination, incitement to violence and violence against, persons
based on religion or belief”.

A working group, drawn from the 47 member States, meets three times a year
to conduct the Universal Review Process, which monitors implementation of the
Covenant by the 193 UN State parties, considers national progress and sets new
goals. This process requires submission of national progress reports every four
years which are then subject to HRC examination; the results of the examination
are summarised in the HRC’s ‘Concluding Observations’.

UN general comments

The committee for each of the treaty bodies'® publishes from time to time a
‘General Comments’ briefing paper which interprets its respective treaty pro-
visions, addresses trends and emerging issues and provides related guidance.
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Since 1981 the ICCPR committee has issued General Comments which offer
guidance as to the interpretation of particular Covenant provisions and the
implications of emerging trends.'* Of particular note is *General Comment
No 22 (see further below).

Courts, commissions and other regulatory bodies

There are a proliferating number of bodies, some with adjudicatory authority,
that form a network which does not purport to administer international justice
but does weave normative threads of legal principles and processes that make a
contribution in that direction.

The European Court of Justice (CJEU)

Officially the Court of Justice of the European Union (CJEU), and normally
referred to as the ECJ, it has two constituents: the European Court of Justice
(ECJ) and the General Court, which hear complaints against the institutions of
the EU from individuals and member States. This, the highest court in the Euro-
pean Union on matters of European Union law, was established in 1952 with
the role of ensuring that EU law is interpreted and applied fully and consistently
throughout the EU. It adjudicates on legal disputes arising between national
governments and EU institutions, enforces decisions taken and settles compensa-
tion for any entity that has had their interests harmed as a result of the action or
inaction of the EU.

The European Court of Human Rights (ECtHR)

Described as “the most successful international human rights adjudication and
enforcement regime in the world today”,'® the ECtHR rules on issues arising
from the domestic litigation generated by 47 member States of the Council of
Europe, including the UK and Ireland, concerning alleged violations of rights
enshrined in the European Convention on Human Rights and its protocols. In
making its determinations, the ECtHR is guided by principles such as ‘propor-
tionality’, ‘compatibility with democracy’ and ‘a margin of appreciation’. The
first requires a fair balance to be struck between the demands of the general inter-
ests of the community and the requirements of the protection of the individual’s
fundamental rights.' The ECtHR looks at the interference complained of in the
light of the case as a whole to determine whether the alleged interference is “pre-
scribed by law” and was: (i) for a legitimate aim which is important enough to
justify interfering with a fundamental right, (ii) rationally connected to achieving
that aim, (iii) no more than reasonably necessary to achieve it, and (iv) in the light
of this, striking a fair balance between the rights of the individual and the inter-
ests of the community.’” It imports a liberal measure of balance and tolerance.'®
Frequently the ECtHR can be seen applying the second principle —is this form of
State intervention necessary in a democratic society?'” The third permits States a
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degree of latitude in their interpretation of human rights obligations.?® Each State
enjoys a margin of appreciation when assessing what constitutes ‘discrimination’
and the extent to which differences in otherwise similar situations may justify a
corresponding difference in treatment. This principle is not above reproach and
has attracted criticism.?!

The Venice commission

This organ of the Council of Europe was established in 1990 and has a member-
ship of 60 member States (the 47 members of the Council of Europe plus 13 oth-
ers). Its primary task is to assist and advise individual countries in constitutional
matters in order to improve functioning of democratic institutions and the pro-
tection of human rights. It does so by appointing a working group of rapporteurs
to advise national authorities on relevant issues.

The United Nations Human Rights Committee (HR Committee)

Composed of a body of 18 independent experts that meet three times a year, the
HRCommittee was established under Article 28 of the ICCPR. It provides an
independent and impartial monitoring function by reporting on implementation
of the Covenant by the 193 UN member States and on issues arising for any of
the State parties to Optional Protocols 1 and 2.

The Committee requires State parties to ensure that domestic law provides
“all the necessary safeguards required to prevent the restriction of Covenant
rights beyond the limits permissible under the Covenant”.?? In addition, under
Optional Protocol 1, which has 35 signatories and 116 States parties (as of Janu-
ary 2018), the HRCommittee exercises a quasi-judicial function whereby it con-
siders and determines alleged breaches of Covenant provisions in proceedings
brought by individuals.??

The Convention on the Elimination of Discrimination against
Women (CEDAW)

The Committee on the Elimination of All Forms of Discrimination against
Women monitors implementation of the Convention which was adopted in
1979 by the United Nations General Assembly. The Committee reviews and
makes recommendations on national reports submitted by the States parties
within one year of their ratification or accession of the Convention, and there-
after every four years.

Human vights commissions

It has been customary for human rights issues, including religious discrimi-
nation, to be regulated by a designated national or regional Human Rights
Commission, with a right of appeal to the appropriate court. As equality and
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non-discrimination legislation has grown, it is now not uncommon for all litiga-
tion relating to alleged inequity, inequality or discrimination to be assigned, in
the first instance, to the same unified administrative body.

Other

The Committee for the Elimination of Racial Discrimination monitors compli-
ance with the UN’s International Convention on the Elimination of All Forms
of Racial Discrimination (ICERD). In its General Recommendation XXIX, the
Committee strongly reaffirmed that discrimination based on descent in Article 1
of ICERD includes discrimination “against members of communities based on
forms of social stratification such as caste and analogous systems which nullify or
impair their equal enjoyment of human rights”. The Committee on Economic,
Social and Cultural Rights provides a corresponding monitoring role in relation
to ICESCR provisions. Also relevant is the Advisory Committee on the Frame-
work Convention for the Protection of National Minorities (FCNM), a monitor-
ing body of the Council of Europe, and the Equal Rights Coalition of 30 nations
founded in 2016 to promote and protect the rights of the LGBT community
around the world.

International reports

In 2006 the UN General Assembly introduced the above-mentioned Universal
Periodic Review process** which applies uniformly to each of the 193 UN Mem-
ber States, including those presently being considered. It provides an opportu-
nity for each State to make a periodic declaration to the Human Rights Council
regarding the actions taken to improve human rights in its country — including
protection against religious discrimination — to receive comment from its peer
signatory States and to agree on goals for the next review. This process operates in
conjunction with the Principles relating to the Status of National Institutions
(the Paris Principles), adopted by UN General Assembly in 1993% which set out
the minimum standards required from national human rights institutions if they
are to be considered credible and to operate effectively. In order to be effective
and awarded ‘A status’, national human rights institutions must be independent,
adequately funded and have a broad human rights mandate.

While UNCROC has no designated enforcement mechanism, the Committee
on the Rights of the Child (CRC) does make recommendations to States, on the
basis of reports filed with it under Article 44, for improvements in national law
and practice. This audit mechanism provides a useful tool for promoting trans-
parency and accountability and for benchmarking developments in national law
while also facilitating international comparative assessments.

The UN Committee on the Rights of Persons with Disabilities (CRPD) has
criticised the UN Human Rights Committee, which wants to create a right to
abortion on the grounds of foetal abnormality. CRPD stated that “laws which
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explicitly allow for abortion on grounds of impairment violate the Convention on
the Rights of Persons with Disabilities”.

There are many other organisations, such as Human Rights Watch and Amnesty
International, which also issue reports.

The State and the human rights/religion intersect

The role and functions of the State intersect with human rights at many points,
and this is mostly mutually reinforcing. However, some human rights specifi-
cally recognise circumstances in which religion, religious individuals or religious
organisations may need and be entitled to legal protection by or from the State.

Balancing the intevests of Church and State

Protecting the freedom of religion and belief from State interference is the
primary objective of Article 9 of the European Convention on Human Rights
(ECHR). This is reinforced by Article 14 which protects against State discrimina-
tion in the enjoyment of any ECHR on grounds that include religion and belief.

Any consideration of a balancing of the interests of religion and State has
to begin with an acknowledgment that all Part II jurisdictions have inherited
a legacy of Christian culture which remains very visibly imprinted on their
societies. While the ECtHR has ruled that State protection of its religious/
cultural identity is legitimate,? this particular identity cannot be perceived as
being anything other than intimidating for secularists and for those of non-
Christian beliefs. The need for such a balancing exercise also applies in rela-
tion to the interests of secularism and religion per se. This was acknowledged
by the ECtHR in Folgers & Others v. Norway” when again, and importantly
for this book, it found that a State had a legitimate interest in protecting its
established cultural identity from being neutralised by the secularism of its
institutions. The court then held that the compulsory teaching of religious
knowledge in State schools, which concentrated on Christianity to the detri-
ment of other religions, was justified given that Christianity had long been a
significant component of that culture. The extent to which the ECtHR had
retreated from the secular high ground of earlier rulings became evident in
Lautsi v. Italy’® (see further below).

At the very least, the State is required, under Articles 9 and 14 of the ECHR
as supported by Article 1 of the First Protocol, to ensure protection against reli-
gious discrimination. This is repeated in a number of international conventions,
protocols and so on,? including Articles 2(1) and 26 of the ICCPR, which bind
every signatory nation to prohibit discrimination on the basis of religion, while
Article 20(2) provides that “any advocacy of national, racial or religious hatred
that constitutes incitement to discrimination, hostility or violence shall be pro-
hibited by law”. The ECtHR has held that Article 14 is not limited to cases where
a State treats differently persons in analogous situations without providing an
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objective and reasonable justification but is “also violated when States without an
objective and reasonable justification fail to treat differently persons whose situa-

tions are significantly different”.3

State- and velygion-related tevrovism

Article 18(3) of the ICCPR, in conjunction with other international instru-
ments, requires security measures to be human rights-compliant. However, ISIS
terrorism and the scale of the ongoing migrant crisis, which began in 2015 and
saw waves of refugees escaping from Islamic countries such as Libya, Afghani-
stan, Iraq and Syria — devastated by ISIS, by western armed intervention, by
local religious/ethnic conflicts (particularly between Shia and Sunni communi-
ties) and by climate change — have prompted intrusive domestic measures from
Western governments. While some of these can seriously violate basic human
rights — such as rights to fair trial, liberty and freedom from torture — other more
general constraints, warns the Special Rapporteur, are also likely as are the result-
ing negative impacts on a democratic society:*!

Policies that are adopted to enhance the capacity of security forces to combat
terrorism by limiting fundamental rights, such as the rights to freedom of
expression, association and peaceful assembly, often have dire consequences
for the enjoyment of the right to freedom of religion or belief.

State neutrality

The rulings of the ECtHR* have established that the State must adopt a neutral
stance in relation to religious matters® in order to ensure the preservation of
pluralism and the proper functioning of democracy.®* In so doing the State is
assured of enjoying a wide margin of appreciation — at least when issues arise for
adjudication by the EctHR,* though not if determined by the HRC.

The State is required to treat all religious groups equally. As the ECtHR
declared in Religionsgemeinschaft der Zeugen Jehovas and Others v. Austria:3
“[T]he obligation under Article 9 of the Convention . . . on the State’s authori-
ties (is) to remain neutral in the exercise of their powers in this domain (and)
requires therefore that if'a State sets up a framework for conferring legal person-
ality on religious groups to which a specific status is linked, all religious groups
which so wish must have a fair opportunity to apply for this status and the criteria
established must be applied in a non-discriminatory manner”. This approach was
further emphasised in Savez Crkava “Rijec Zivota” and Others v. Croatia® when
the court noted that “the State had a duty to remain neutral and impartial in
exercising its regulatory power in the sphere of religious freedom and in its rela-

tions with different religions, denominations and beliefs”.3
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Christian symbols/prayers in State focilities

The presence of such overt expressions of a particular religion/culture gave
rise to issues in Folgers & Others v. Norway*® (see further below) and earlier
in Valsamis v. Greece.*® In both cases the ECtHR found that the mandatory
exposure of pupils to symbols and rituals in State schools did not constitute a
violation of their parents’ rights under either Article 9 or Article 2 of Protocol
No. 1.

The issue is also one which occasionally surfaces in the context of an official
requirement to swear an oath before undertaking certain responsibilities. So, in
Buscarini and Others v. San Marino,*' some members of Parliament, as a prereq-
uisite to taking up their duties, had to swear an oath on the Bible, while in Alex-
andridis v. Greece,** a court ‘swearing-in’ procedure was an official requirement.
In both, the Court held that there had been a violation of Article 9 because such
a procedure was tantamount to obliging them to swear allegiance to a particular
religion. Article 9 was found to be similarly violated in Dimitras and Others v.
Greece*® by an obligation imposed on the applicants, as witnesses in a number
of sets of judicial proceedings, to disclose their religious convictions in order to
avoid having to take an oath on the Bible.

Protecting veligion from the State

Concern regarding the Church/State relationship has often and for many dec-
ades, in some countries for centuries, been focused mainly on a perceived need
to protect the former from the latter. Arguably, the momentum given to this
concern by the growth of a more assertive secularism has eased in recent years as
reflected in ECtHR rulings which indicate a readiness to recognise a State right
to take positive measures to defend its cultural heritage — including the status of
its traditional primary religion.

Intervention in Church affnirs

ECtHR rulings have established that the State is prevented from intervening in:
the decisions of religious communities to admit or exclude members;* doctri-
nal differences within the membership* and the freedom to choose employees
according to criteria specific to the religious community.*¢

The ECtHR has been particularly firm in cautioning the State against inter-
vening in doctrinal matters: “[The State’s duty of neutrality and impartiality
[among beliefs] is incompatible with any power on the State’s part to assess the
legitimacy of religious beliefs and requires the State to ensure mutual tolerance
between opposing groups”.*” In Manoussakis v. Greece,*® it ruled that “the right
to freedom of religion . . . excludes any discretion on the part of the State to
determine whether religious beliefs or the means used to express such beliefs
are legitimate”.* It must restrict intrusion solely to establishing that the com-
mitment to a religion or belief is held with cogency, seriousness, cohesion and
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importance.®® The subsequent ECtHR rulings in the German cases of Obst®! and
Schiitl’? seemed to be inconsistent with this approach, as although both were
factually similar, they had different outcomes, thus suggesting that the court had
engaged in a weighting of the relative importance of religious beliefs and thereby
breached the autonomy of the Church (see further below). The more recent rul-
ing in Izzettin Dogan and Others v. Turkey® reaftfirmed the Manoussakis approach.

State protection of Indigenous beliefs/culture

The right to a cultural identity is given explicit recognition under Articles 8, 9
and 11 of the ECHR, while Article 27 of the ICCPR specifically recognises the
right of minorities to maintain their own culture, language and religion. A right
to protection is to be found in the Framework Convention for the Protection of
National Minorities but is asserted mainly by Article 12 of the UN Declaration
on the Rights of Indigenous Peoples. Related issues often come before the court
as a consequence of State intervention in the way of life of the Roma or of the
Traveller community, and the advice of the ECtHR in Chapman v. the United
Kingdom™ holds true as a general principle governing the relationship between
the State and Indigenous people:®

[A]lthough the fact of belonging to a minority with a traditional lifestyle dif-
ferent from that of the majority does not confer an immunity from general
laws intended to safeguard the assets of the community as a whole, such as
the environment, it may have an incidence on the manner in which such laws
are to be implemented.

Other principles of similar general application formulated by that court include:
in Munioz Dinz v. Spain,>® that “the force of the collective beliets of a community
that is well-defined culturally cannot be ignored”; in R.B. ». Hungary,”” that
“any negative stereotyping of a group, when it reaches a certain level, is capable
of impacting on the group’s sense of identity”; in Ciubotaru v. Moldova,™® that
“an individual’s ethnic identity constitutes an essential aspect of his or her private
life”; and in Izzetin Dogan and Others v. Turkey,” it stressed the importance of
“the right of a religious community to an autonomous existence”.

State protection of its traditional religions/cultural identity

Article 9 is subject to the significant caveat that it cannot be allowed to diminish
the role of a faith or a Church with which the population of a specific country has
been historically and culturally associated:*° while “new” religious communities
cannot be disadvantaged relative to traditional religious organisations, the State
has a right to take steps to protect its cultural heritage, including any religion
which may have traditionally formed part of that heritage.

A judicial concern to ensure that the established cultural identity of a member
State does not become neutralised by the secularism of its institutions is evident
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in the case law.®! In Folgero & Others v. Norway,®* for example, which concerned
an objection to the compulsory teaching in State schools of religious knowledge
that concentrated on Christianity to the detriment of other religions, the ECtHR
ruled in favour of the right of the State to protect its cultural and religious iden-
tity. That same year, in Hasan and Eylem Zengin v. Turkey,%® the court applied
the same approach when it ruled that “greater priority [given] to knowledge of
Islam” was justified by “the fact that, notwithstanding the State’s secular nature,
Islam is the majority religion practised in Turkey”. Again, in Lautsi v. Italy,**
which focused on the religious discrimination — as perceived by secularist par-
ents — represented by a crucifix in every classroom of the school in which their
child was a pupil, the ECtHR found that this was permissible, as “a European
court should not be called upon to bankrupt centuries of European tradition . . .
this court ought to be ever cautious in taking liberties with other people’s lib-
erties, including the liberty of cherishing their own cultural imprinting”.®® An
approach which seem to harden further in Martinez v. Spain,*® when a ‘married
priest’ who taught Roman Catholicism in a State school, unsuccessfully alleged
that the non-renewal of his contract was due to the publicity given to his situa-
tion as a married priest, and thus conflicted with his rights under Article 9. The
decision of the ECtHR, albeit by a very narrow majority, supported the religious
autonomy of the Spanish Catholic Church. The Special Rapporteur has warned
that this approach is not without its risks for a democratic society, as “many Gov-
ernments promote certain religions in order to define and demark their national
or cultural identity”.%

There is also evidence of the ECtHR adopting a more balanced approach as
in Akdasv. Turkey,®® when it stressed that it is frequently necessary “to take into
consideration the existence, within a single State, of various cultural, religious,
civil or philosophical communities™, a rationale it reiterated in Mansur Yalgin &
Orsv. Turkey.”

State prefevencing of veligion and veligious ovganisations

In the eyes of many secularists, and others, the statutory privileges granted to
those who are religious constitute a form of reverse religious discrimination and,
as such, compromise the basic human rights of all citizens.

The ‘veligious’ exemption

That religion and associated organisations are entitled to a degree of autonomy is
recognised in the UN Declaration on Religious Intolerance, which provides for
the right to “train, appoint, elect, or designate by succession appropriate leaders”
and the right to “establish and maintain appropriate charitable and humanitarian
institutions”.”® This right was relied upon until 2012 by the Catholic Church to
claim that its priests were appointed on the basis of a ‘vocational calling’ rather
than as secular employees, thereby enabling the Church to disclaim employer
responsibility for the sexual abuse of children perpetrated by many priests.
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The right to appoint clergy and fill other key leadership posts, free from the
restrictions of anti-discrimination and equality law, has been extended to permit
similar staff appointments in religious service provision entities such as hospi-
tals, schools and so on and to restrict access to services, schools and social care
facilities owned by religious organisations. The extent to which such an exten-
sion is permissible — exempting the selection of ancillary staff such as cleaners,
janitors, gardeners and so on from such legislative provisions — varies somewhat
across the common-law jurisdictions but is challenged in all by secularists and
others. The challenge is perhaps strongest in Germany where, as illustrated in the
above-mentioned Schiith’* case, a body of jurisprudence has established that the
State is entitled, and obliged, to intervene in such internal Church employment
disputes; if it did not intervene, an aspect of German labour law would become
“clericalized”, a rationale seemingly endorsed by the ECtHR, in that instance, in
a decision which may prove to have value as a precedent on which to base further
challenges.

Regulatory privileges

Traditionally, institutions of the Church have been spared regulatory interven-
tion from those of the State. There is no mandatory registration requirement for
religious organisations, without which there is no basis for regulatory monitor-
ing; they have generally been left to regulate their own affairs. Only if religious
entities choose to opt into universally applicable processes — by secking incorpo-
ration or tax exemption status — will they then become subject to the associated
but perfunctory regulatory requirements.

Tax privileges

Religious organisations, churches and their associated service provision emana-
tions tend to automatically qualify for exemption from most taxes on the basis of
State recognition of their legally presumed public benefit status. Of the few cases
heard by the ECtHR, three concerned France and the tax exemption entitlement
of religious organisations, in respect of which judgments were handed down at
the beginning of 2013.7% In all three, the organisations had initially been found
to be in breach of relevant tax requirements due to their receiving direct dona-
tions, which had resulted in loss of exemption status and the imposition of harsh
financial penalties. Their appeal rested on the argument that requiring them to
pay tax on direct donations infringed their right to manifest and exercise their
freedom of religion, contrary to Article 9. The ECtHR upheld their appeal, rul-
ing that direct donations were a major source of funding of a religious body and
that taxing them might have an impact on its ability to conduct its religious activi-
ties. This decision was in keeping with an earlier ruling” in which the court had
held that the amount of money demanded from the Jehovah’s Witnesses by the
French tax authorities had constituted an interference with their right to manifest
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under Article 9 because it had the effect of reducing the vital resources of the
Association.

Testamentary privileges

The law has for centuries permitted testators to make religiously discriminating
dispositions. Throughout the 20th century, and continuing if to a variable extent
at present, bequests to next-of-kin on condition, for example, that they do or do
not marry someone of a specified religion, have been exempted from equality
and non-discrimination laws. In many common law countries there continues
to be no legislative provision explicitly prohibiting such violations of universally
accepted non-discrimination principles.

State funding of faith-based facilities and services

The issue of whether religious organisations should receive direct government
funding, and if so, which organisations and on what basis, has long been conten-
tious. The common-law jurisdictions presently being considered tend to have
cither an ‘established’ Church or a network of institutional religions, and the
extent to which the State uses this as a vehicle for delivering public services is a
matter that will be explored in Part II.

Religion and the freedoms of association and expression:
ECtHR/HRC rulings

The fundamental right to religious freedom has for many generations been
securely established in all developed nations, but the legal definition of what
constitutes ‘religion’ and ‘belief” in contemporary society has greatly changed,
and this has had consequences for other human rights. Arguably, these have been
of greatest significance for the freedoms of association and expression, as can be
seen in the rulings of the ECtHR and the HRCommittee.

Freedom of veligion

The right to freedom of religion is proclaimed in Articles 18 of the UDHR and
the ICCPR, replicated in Article 9(1) of the ECHR and reinforced by the ICE-
SCR and by Article 10 of the Charter of Fundamental Rights of the European
Union. Most usually, reliance is placed on the clear declaration of the right in
Article 9(1) of the ECHR:

Everyone has the right to freedom of thought, conscience and religion; this
right includes freedom to change his religion or belief and freedom, either
alone or in community with others and in public or private, to manifest his
religion or belief, in worship, teaching, practice and observance.
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This is supplemented by Article 14:

The enjoyment of the rights and freedoms set forth in [the ] Convention shall
be secured without discrimination on any ground such as sex, race, colour,
language, religion, political or other opinion, national or social origin, asso-
ciation with a national minority, property, birth or other status.

The right is applied internationally by Article 18 of the ICCPR, of which
Article 18(3) provides that the freedom to manifest one’s religion or beliefs may
be subject only to such limitations as are prescribed by law and are necessary to
protect public safety, order, health, morals or the fundamental rights and free-
doms of others. Article 18 rights are non-derogable, even at times of national
emergency, and are reinforced by Articles 2 and 26; the Article 27 right of reli-
gious minorities to protection for their culture and religious practices may also
be relevant. The UN HRCommittee, in General Comment 22, emphasises that:

2. Article 18 protects theistic, non-theistic and atheistic beliefs, as well as the
right not to profess any religion or belief. The terms “belief” and “religion”
are to be broadly construed. Article 18 is not limited in its application to tra-
ditional religions or to religions and beliefs with institutional characteristics
or practices analogous to those of traditional religions.

5. The Committee observes that the freedom to “have or to adopt™ a reli-
gion or belief necessarily entails the freedom to choose a religion or belief,
including the right to replace one’s current religion or belief with another or
to adopt atheistic views, as well as the right to retain one’s religion or belief.

It also notes that “the concept of worship extends to ritual and ceremonial acts
giving direct expression to belief, as well as various practices integral to such
acts, including the building of places of worship, the use of ritual formulae
and objects, the display of symbols, and the observance of holidays and days of
rest”.”* It clearly also extends to provide protection for non-coercive proselyt-
ism. It is restated in many national constitutions and statutes, ultimately provid-
ing the governing source of authority for national courts and regulatory bodies.
The interpretation and developmental significance of this right has evolved with
ECtHR case law and HRCommittee rulings.

‘Religion’

Until 1995, the European Commission on Human Rights denied almost all
applications for a hearing from religions that could be called “new”, “minor-
ity”, or “nontraditional”.”s Even now, all Conventions and the ECtHR refrain
from providing a definition of ‘religion’. However, the ECtHR requires that any
interpretation be applied objectively, have reasonable justification”® and be non-
discriminatory; any difference in treatment must comply with strict standards.
Further, in Campbell and Cosans v. United Kingdom,”” it ruled that theistic beliefs
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are not essential to satisty a legal definition of ‘religion’ and has since accepted
that Jehovah’s Witnesses, the Church of Scientology and the Moon sect are pro-
tected by Article 9(1) of the Convention, as are pacifists, druids, vegans and athe-
ists. The HRC in General Comment 22 has stated, as noted above in reference
to Article 18 of the ICCPR, that the protection afforded to ‘religion’ or ‘belief’
encompasses “theistic, non-theistic and atheistic beliefs, as well as the right not
to profess any religion or belief”.”®

‘Beliefs’

The ECtHR has found that the veracity of a ‘belief” is to be determined by
having regard to its cogency, seriousness and cohesion and its importance to
the holder.”® It extends to ideas and philosophical convictions of all kinds*® and
could, for example, include pacifism and conscientious objection. This interpreta-
tion is also proclaimed in the European Directive on Race, issued in 2000.%!

Indigenous beliefs

Although Article 12 of UNDRIP recognises the right of Indigenous people
to spiritual and religious beliefs as a collective right, this remains a controver-
sial topic for four of the Part II jurisdictions, as it is in many other countries,
because such beliefs are invariably entangled with land ownership. Spiritual
beliefs tend to be associated with nature and to involve the topographical
features of the land where their ancestors have lived for many generations
and which may well find protection under Protocol No. 1, Article 1, of the
ECHR.® The conflation of religious belief with land ownership — or land
usage over millennia — can make this an area where human rights, religion and
the State come into sharp conflict.

Manifestation of religion ov belief

The Declaration on the Elimination of All Forms of Intolerance and of Discrimi-
nation Based on Religion or Belief 1981 protects the manifestation of religion
or belief, including: worshipping and assembling, and maintaining places for this
purpose; establishing and maintaining charitable or humanitarian institutions;
practicing religious rites and customs; writing and disseminating religious pub-
lications; teaching religion and belief; soliciting voluntary financial support; the
training and appointment of religions leaders in accordance with the require-
ments and standards of the religion or belief; observing religious holidays and
ceremonies; and communicating with individuals and communities on matters of
religion and belief. This interpretation has been reinforced by the HRC advice
that the right to manifest religion or belief, in Article 9(1) of the ECHR, should
be interpreted to “include not only ceremonial acts but also such customs as the
observance of dietary regulations, the wearing of distinctive clothing or headcov-
erings, participation in rituals associated with certain stages of life, and the use of
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a particular language customarily spoken by a group”.®® Article 9 also specifically
includes the right to conscientious objection.

Under Article 9(2), the right to manifest is made subject to the rights of oth-
ers, a conditional right of exercise that is replicated in the ICCPR:®* Article 18(1)
establishes the right to manifest, and Article 18(3) makes it subject to restrictions
in specified circumstances. The ECtHR has ruled that the right includes the free-
dom to manifest one’s religion alone and in private, in community with others®
or in public and within the circle of those whose faith one shared.®*® However,
in exercising that freedom, an applicant “may need to take his specific situation
into account”.¥” As the court ruled in Kosteski v. “The Former Yugoslav Republic
of Macedonia’®® protection is not afforded to every act motivated or inspired by
a religion or belief. In that instance, it was not persuaded that attendance at a
Muslim festival was a manifestation of the applicant’s beliefs that warranted such
protection. Manifestation issues now often arise where there has been a clash
between the right to freedom of religion and the right not to be discriminated
against on the grounds of sexual orientation.

In General Comment 22, at para 8, the HRCommittee noted the wide applica-
tion of rights protected by Article 18:%

The Committee observes that the concept of morals derives from many
social, philosophical and religious traditions; consequently, limitations on
the freedom to manifest a religion or belief for the purpose of protecting
morals must be based on principles not deriving from a single tradition.

It has stressed that the State may interfere in the right to manifest a religion or
belief but only if it can show that this was ‘prescribed by law” and ‘necessary to
protect public safety, order, health, or morals or the fundamental rights and free-
doms of others’. This threshold results in a heavy onus being placed upon the
State to justify any such action. In Jakobski v. Poland®® for example, the ECtHR
ruled that it was unlawful for prison authorities to deny a Buddhist prisoner a
vegetarian diet even though such a diet was not strictly required by Buddhism;
it was sufficient and not unreasonable that the prisoner believed it necessary to
manifest his beliefs in that way.

Religious discrimination

Article 14 of the ECHR broadly prohibits discrimination “on any ground”,
including religion; it takes effect solely in relation to the enjoyment of the rights
and freedoms safeguarded by other Convention provisions.”! It is supported by:
Article 9 of the ECHR, by Article 1 of the First Protocol and also by CEDAW and
the ICCPR.?? Article 1 of Protocol 12 to the ECHR, which came into force for
those States that ratified it on 1 April 2005, provides for a free-standing right to
non-discrimination, irrespective of whether the difference in treatment engages
another Convention right. It therefore provides for protection equivalent to non-
discrimination guarantees in ICERD and the ICCPR.
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Articles 2(1) and 26 of the latter bind every signatory nation in relation to
discrimination on the basis of religion. Article 27 gives an assurance that minority
groups are entitled to profess and practice their own religion, while Article 20(2)
provides that “any advocacy of national, racial or religious hatred that constitutes
incitement to discrimination, hostility or violence shall be prohibited by law”.
Article 14 is further reinforced by the Employment Framework Council Direc-
tive 2000,/78 /EC, the purpose of which, as stated in Article 1, is to “lay down
a general framework for combating discrimination on the further grounds of
religion or belief, disability, age or sexual orientation, as regards employment and
occupation”. Also relevant is the International Labour Organisation Discrimina-
tion (Employment and Occupation) Convention 1958 (ILOC),” which provides
in Article 1.2 an exemption relating to the employment of people by “religious
institutions”, where discrimination is “required by the tenets and doctrines of the
religion, is not arbitrary, is consistently applied” or “is an inherent requirement
of a particular job”.

One of the most important UN documents protecting religious freedom is the
UN Declaration on the Elimination of All Forms of Intolerance and of Discrimi-
nation Based on Religion or Belief 1981, particularly in Articles 2 and 6. Article 2
defines religious discrimination as:

Any distinction, exclusion, restriction or preference based on religion or
belief and having as its purpose or as its effect nullification or impairment
of the recognition, enjoyment or exercise of human rights and fundamental
freedoms on an equal basis.

Article 6 states that a religious community’s joint or shared expression of beliefs
is protected equally with the individual’s right. In addition to elaborating upon
the right to ‘manifest’ one’s religion in Article 18,* the Declaration sets out in
considerable detail what the international community regards as basic standards
for protection of religious freedom, and in Article 3 cautions that “discrimination
between human beings on grounds of religion or belief constitutes an affront to
human dignity”.

Freedom of association

The right of individuals to meet, or form associations, for the purposes of wor-
ship, religious teaching or for any other religion-related reason, is long established
and was acknowledged in Article 20 of the UDHR and also in Article 18(1) of
the ICCPR by the phrase ‘in community with others’, as restated in Article 22. It
was enhanced in Article 11 of the ECHR and ultimately significantly enlarged by
the ICESCR. UNCROQC, in Article 15, also recognises among the rights of the
child a right to freedom of association. As illustrated by Handyside v. The United
Kingdom,” it includes the right to associate for purposes of advocacy or dissent.
The exercise of this right is subject only to such constraints as may be necessary
in a democratic society.
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Both the HRCommittee and the ECtHR have been alert to the dangers inher-
ent in State policies which seek to control religious associations or target certain
associations for restrictive measures. The HRCommittee in Malakhovsky v. Bela-
rus’ ruled that State bureaucracy, which unduly delayed and then refused to reg-
ister a religious community, thereby preventing it from acquiring the legal status
of a ‘religious association’, had unlawfully obstructed the latter’s religious activi-
ties and violated their rights under Article 18 of the ICCPR. While the ECtHR
has issued rulings condemning government bans on public demonstrations by
LGBT groups,” it has also ruled that if an association’s activities constitute wide-
spread intimidation, the association can be lawfully banned.”® The State closure
of the Jumah Mosque Congregation gave the court an opportunity to consider
the juxtaposition of the rights to freedom of religion and the freedom of associa-
tion.”” The closure was based on the fact that while the organisation purported to
be a non-government organisation delivering community support services, it was
in fact engaging in religious activities and functioning as a religious organisation
(registration requirements differentiated between the two) when it was prohib-
ited from doing so. The ECtHR warned that:'*

citizens should be able to form a legal entity in order to act collectively in a
field of mutual interest is one of the most important aspects of the right to
freedom of association, without which that right would be deprived of any
meaning. The way in which national legislation enshrines this freedom and
its practical application by the authorities reveals the state of democracy in
the country concerned.

This message was reiterated with some emphasis in Genov v. Bulgaria'®* when the
ECtHR ruled that the autonomy of religious communities was essential to plural-
ism in a democratic society and was therefore at the very heart of the protection
afforded by Article 9.

The ‘positive action’ provisions

Positive action is permitted if it is a proportionate means of addressing the dis-
advantages of a group with shared protected characteristics and if it serves to
encourage a more proportionate take-up in activities or services by members of
such a protected group. It may come into play where a group is perceived to be
socially or economically disadvantaged or subject to systemic discrimination.

Freedom of expression

This right, as initially declared in Article 19 of the UDHR, was subsequently
reinforced and further developed by Article 10 of the ECHR and Article 19 of
the ICCPR. While Article 19(2) of the ICCPR states the general freedom of
expression, under Article 19(3) this is made subject to “the interests of other per-
sons or to those of the community as a whole”, which permits restrictions when
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they are: (i) “provided by law,” and (ii) “necessary” for (iii) “respect of the rights
or reputations of others” or for “the protection of national security or of public
order or of public health or morals”. So, for example, the exercise of this right is
subject to the duty to protect the welfare of minors from sexual exploitation.'®
There is no uniform definition of hate speech in international law. Article 20(2)
states that any “advocacy of national, racial or religious hatred that constitutes
incitement to discrimination, hostility or violence shall be prohibited by law”.
The right to freedom of expression necessarily engages other rights such as the
right to access information and the right to freedom of assembly.'*

Religiously motivated conduct

A manifestation of religion or belief is not permissible if it’s likely to cause alarm
or distress. For example, in Vejdeland and Others v. Sweden'® the ECtHR applied
hate speech principles in relation to sexual orientation issues. While in Frinklin-
Beentjes and CEFLU-Luz da Flovesta v. the Netherlands,'® which concerned
the seizure and confiscation of a quantity of ayahuasca, a hallucinogenic sub-
stance consumed during ceremonies in the religion known as the “Santo Daime
Church”, the ECtHR decided that the confiscation, taken under drugs legisla-
tion, had been “necessary in a democratic society” for the protection of health.

Religious apparel

Many and varied permutations of this interpretation of the right to manifest reli-
gion have appeared before both the HRCommittee and the ECtHR, though
with some difterence in approach. In Hudoyberganova v. Uzbekistan,'*® the for-
mer ruled that the decision of a university to exclude a student for her refusal to
remove her hijab in class constituted a breach of Article 18 of the ICCPR and
similarly in Singh v. France,'” which concerned the expulsion of a Sikh boy from
school for wearing a keski in accordance with his religious beliefs. The ECtHR, in
Abmet Arslan and others v. Turkey,'® found that the State had not established a
satisfactory reason for imposing a prohibition on the wearing of religious cloth-
ing in public spaces and failed to demonstrate that the restriction was necessary
in a democratic society. The clothing in question did not conceal the face, and
the prohibition was “expressly based on the religious connotation of the clothing
in question”.!” However, in Leyla Sahin v. Turkey,''® a university rule barring
students who refused to remove their head coverings from attending classes or
exams was held not to violate such rights on the grounds that the domestic policy
of secularism was the paramount consideration. Similarly, in Dogru v. France'™!
and Kervanci v. France,'? the ECtHR upheld the expulsion of two girls from
schools where they had refused to remove their Islamic headscarves, ruling that
such State action was not a violation of the private right to manifest one’s religion
under Article 9.

In recent years, the French ‘burqua ban’ would seem to have furthered judi-
cial inconsistency as regards the perceived human rights implications. In S.A.S.
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v. France,''? the ECtHR examined the proposition that wearing clothing which
concealed the face in public is incompatible with the “ground rules of social
communication”. In upholding the right of the State to introduce such a law,
the court noted that “the respondent State is seeking to protect a principle of
interaction between individuals, which in its view is essential for the expression
not only of pluralism, but also of tolerance and broadmindedness without which
there is no democratic society”. Contrary to the HRCommittee approach in the
above Hudoyberganova case, the ECtHR accepted the State’s submission that the
law pursued two legitimate aims: public safety''* and respect for the minimum set
of values of an open and democratic society.'® In Samira Achbita & Anor v. G4S
Secure Solutions NV and in Bougnaoui v. Micropole SA'the ECJ reached difter-
ent conclusions on much the same issue concerning Muslim employees wearing
headscarves: rejecting and affirming the appeals respectively.

Proselytism

Article 18 of the ICCPR provides protection for proselytism. When, as in Leven
v. Kazakbstan,''® State regulations constrain preaching, then the HRCommittee
will consider this to constitute a breach of Article 18. Similarly, the ECtHR ruled,
in Kokkinakis v. Greece' and Manoussakis v. Greece,'* respectively, that the Greek
anti-proselytism law impermissibly interfered with freedom of religion and “the
right to freedom of religion . . . excludes any discretion on the part of the State
to determine whether religious beliefs or the means used to express such beliefs
are legitimate”. As Justice Pettiti commented in Kokkinakis, “[R]eligion is one
of the foundations of a democratic society within the meaning of the Convention
and the pluralism that cannot be disassociated from a democratic society depends
on religious freedom”. The HRCommittee has consistently adopted the same
approach.'!

In D.H. v. Czech Republic,'*? the ECtHR considered that the Islamic veil was
a “powerful external symbol” capable of having a proselytising effect, at least on
very young children. However, where the symbols manifesting religious beliefs
are of a passive nature — as in Lawntsi v. Italy'® — it would seem that they are
not held to constitute indoctrination or misplaced proselytism, and should be
accommodated.

Blasphemy

Articles 18 and 19 of the ICCPR, which protect the freedom of expression,
do so in terms which do not prohibit blasphemy laws. The offence of blas-
phemy remains on the statute books in 59 countries, including some common-
law jurisdictions'?* but is now mostly significant in an Islamic context where
expressions of irreverence toward Muhammad can have serious consequences.
Those consequences can include death. Many in Pakistan have been killed for
that oftense. Blasphemy laws are also significant to 21st century protests, vio-
lence and death in Europe where those judged to have insulted or acted with
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disrespect toward the prophet Muhammad have been attacked by his follow-
ers. The Charlie Hebdo massacre in Paris is the most memorable and invidi-
ous response to perceived blasphemy.'?® The Rabat Plan of Action calls for
the repeal of all anti-blasphemy laws on the grounds that “such laws stifle and
unduly inhibit both the right to freedom of expression and the right to freedom
of religion or belief”.!2¢

Conscientious objection

State respect for those who express their commitment to religion, belief or moral
values by refusing to undertake certain duties is explicitly mandated by Article 18(1)
of the ICCPR. Although initially denied by the HRCommittee,'*” it was subse-
quently acknowledged by that body in General Comment No. 22:'?

The Covenant does not explicitly refer to a right to conscientious objection,
but the Committee believes that such a right can be derived from Article 18.
This was recognised in J.P. v. Canada'® and in cases such as Min-Kyn Jeony et al.
v. Republic of Korea'™ when conscientious objection was treated as providing
grounds for exemption from service in the armed forces.'* Indeed, the claims of
individual citizens to such exemption have been brought before the courts over
many decades.'®? Not until Bayatyan v. Armenin,'** however, was it determined
that such claims could also find protection under Article 9. This case concerned
a Jehovah’s Witness who alleged that his conviction for refusal to serve in the
army had violated his right to freedom of thought, conscience and religion. The
ECtHR then took the view that opposition to military service, where it is moti-
vated by a serious and insurmountable conflict between the obligation to serve in
the army and a person’s conscience or his deeply and genuinely held religious or
other beliefs, constitutes a conviction or belief of sufficient cogency, seriousness,
cohesion and importance to attract the guarantees of Article 9(1).** An interest-
ing corollary to this legal elevation of the right to assert individual conscientious-
ness is that there is a corresponding duty on the individual to exercise it: ‘obeying
orders’ is no longer a passport for exemption. Bringing conscientious objection
within the ambit of Article 9(1) is important as, within that provision, freedom
of conscience is recognised as an absolute right in contrast to the conditional
rights of 9(2).

The protection of Article 9 extends to conscientious objection in other contexts
and inevitably raises questions as to its potential scope. This in fact occurred some
40 years ago in Kjeldsen,'3® a case which rested on a conscientious objection to
mandatory sex education for teenagers in public schools. The ECtHR then inter-
preted Article 2 of the First Protocol as not granting parents any right to object,
on moral grounds, to educational content or practices, if these were developed in
an “objective, neutral and pluralistic manner”. A claim to be excused from service
provision on the grounds of conscientious objection frequently occurs in relation
to abortion (see further below).
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Human rights, equality and religion:
the ECtHR /HRC rulings

Equality and non-discrimination are wholly part of the body of international
human rights. Such, however, has been the impact of related domestic legisla-
tion, regulatory rulings and the sheer volume of case law in recent years that this
sector shows signs of developing into a distinct species of human rights law. In
all modern democratic nations, the intersection of the human right to equality
and to freedom of religion results in allegations of discriminatory treatment in
everyday settings. These are located, as Mrs Eleanor Roosevelt noted 60 years
ago,'*® primarily in the family, in education and in the workplace. They are now
being brought before the courts or regulatory bodies under the provisions of
equality legislation. The pattern and trend of issues arising on the fraught inter-
face of human rights, religion and equality — as illustrated in the rulings of the
ECtHR and the HRCommittee — provide a baseline for the Part IT comparative
jurisdictional analysis.

Right of access to justice

The human rights requirement that the State put in place an impartial legal process
providing equality of access to justice (UDHR, Articles 6-11; ECHR, Article 6)
applies to religion, its adherents and organisations as much as it does to any
other entity. Article 10 of the former requires proper processes to be available
for accessing justice and addresses such matters as: that relevant information is
available and can be readily understood; that appropriate processes and proceed-
ings exist and are accessible; that proceedings are held before an independent
and impartial tribunal; that free legal aid and advice are available where necessary,
with adequate representation and without undue delay; that the proceedings are
conducted independently, fairly and with a right of appeal; and that the outcome
is fully and fairly enforced.

Religious law and courts

Secular law has had a parallel religious counterpart for centuries: all Part IT juris-
dictions accommodate religious law, such as the Islamic Shari’a, Jewish halakha
and Christian canon law; though the secular has a contemporary social applica-
tion and a national jurisdiction, the religious tends to be unrestricted by such
boundaries. While the status of such religious law requires protection in the light
of the ECtHR ruling in Manoussakis v. Greece,'”” when it warned that there was
no “discretion on the part of the State to determine whether religious beliefs o7
the means used to express such beliefs are legitimate”,'®® the Special Rapporteur’s
warning is arguably more apposite: “[D ]Jenominational family laws frequently
reflect and reinforce inequalities between men and women concerning marriage,

child rearing, custody, maintenance, inheritance and other areas of family life”.!?*
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The tension between denominational laws and domestic statute law, particularly
on family matters, gives rise to issues in all democratic societies. In terms of
the requirement that statutory laws have precedence — for example, as regards
divorce or same-sex marriage — it questions the competence of the State to chal-
lenge related theological beliefs and inevitably by doing so also questions the
doctrine of State neutrality.

Shari’a law

The right to due process can at times conflict with the freedom of religion
and belief; often this occurs in the context of employment law or equality and
non-discrimination law. It is particularly prone to doing so when statutory pro-
cesses are bypassed as citizens turn, or are turned, to religious law or to ethnic
religious/cultural customs and practices; the Islamic mabr agreement (‘bride
price’ or dowry, payable to the wife on divorce), for example, is no substitute
for judicial distribution of assets following statutory matrimonial proceedings. In
Soba Sabyouni v. Raja Mamisch,'** the ECJ considered a husband’s dissolution of
his marriage by having his representative pronounce the divorce formula before
the religious Shari’a court in Syria, which then declared the couple divorced, leav-
ing his wife entitled to a once-off financial payment in accordance with Shari’a
law. The court found that a divorce resulting from the unilateral declaration of
one spouse before a religious court had the legal status of a ‘private’ divorce
and is not recognised under EU law. This ECJ ruling represents an interesting
benchmark for the right of the State to intervene in religious matters, necessar-
ily weighing theological beliefs relating to marriage and interfering in Church
autonomy, which must have implications for the established ECtHR defence of
the State neutrality doctrine.

Moreover, the Hudud (or Hadd) offences — which include sex outside mar-
riage, theft and drinking alcohol — are punishable by penalties such as stoning,
flogging or the amputation of a limb; abjured by most Muslims, these are clearly
not human rights-compliant and no matter how important in theological terms,
they cannot hope to shelter behind any such doctrine.

Right to life

Initially established by Article 3 of the UDHR, there are circumstances in which
the basic human right to life can conflict with religious beliefs.

Abortion, contraception

UNCROC is unequivocal in asserting the rights of the child: the Preamble
states that the rights contained in the Convention apply to children both
before and after birth; Article 3 requires that in all actions relating to children
the interests of the child must be a “primary consideration”, while Article 6
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recognises that every child has the right to life. The latter is also asserted in
Article 1 of the ICCPR, while the status of the unborn child as acknowledged
in Article 2(1) of the ECHR has been considered, if to non-committal effect,
by the ECtHR."*! The reason why the ECtHR has been unable to rule defini-
tively on matters affecting the status of a foetus lies in the different religious
traditions of constituent member States which have correspondingly different
definitions of when life begins.

Ultimately, however, it is difficult to square the human rights of a child, born
or unborn, with those of a woman to contraception and abortion as has been
demonstrated in the ECtHR struggle to balance “on the one hand, the need to
ensure protection of the foetus and, on the other hand, the woman’s interests”.!#?
To date the ECtHR has declined to recognise any ‘right to abortion’*? (though
the Article 8 right to private life does extend to respect for decisions to become
a parent or not).'**

Refusing medical treatment

In Jehovab’s Witnesses v. the Russian Federation'*® the ECtHR found that the
essence of Article 8 of the ECHR lay in the protection provided for private
life and human dignity, and therefore it accommodated the right of individu-
als to refuse, for religious reasons, the offer of life-saving blood transfusions:
the law must respect personal autonomy. The risks incurred were a matter
for private, not public, concern. This approach is now firmly established in
international law.

Medically assisted death

Article 2 of the ECHR, like Article 3 of the UDHR, enshrines a duty to protect
life. Human rights, however, is a work in progress which evolves in keeping with
developments in knowledge and circumstances and in relation to cultural context.
This process recently brought the ECtHR to the view that a ‘right to die” must
be viewed in conjunction with that of personal dignity protected by Article 8
of the ECHR, a combination that allows for a right to die, if not to medical assis-
tance in doing so, in closely defined circumstances.'*® The governing principle,
as the court then proclaimed, is that “an individual’s right to decide by what
means and at what point his or her life will end, provided he or she is capable
of freely reaching a decision on this question and acting in consequence, is one
of the aspects of the right to private life within the meaning of Article 8 of the
Convention”.'*” The ECtHR most recently gave further consideration to end-of-
life issues in Lambert and Others v. France.™*® It then noted that the Article 2 duty
to protect human life consisted of both positive and negative obligations: to take
appropriate steps to safeguard lives and to refrain from the ‘intentional’ taking of
life. It concluded that as long as therapeutic abstention was not about taking life
intentionally, there would be no violation of the negative obligation to “refrain
from the ‘intentional’ taking of life”.
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Right to marry and found a family

Recognised under Articles 12 of the UDHR and the ECHR| this right is rein-
forced by Articles 17 of both and greatly enlarged by Article 8 of the latter,
which has a particularly wide reach. The protection it extends to ‘private and
family life’ includes personal dignity and could conceivably encompass private
religious activity. It embraces, under Article 16 of the ICCPR, a right to an
authentic and autonomous identity. The limitations exercisable by the State as
set out in Article 8(2)'*° — necessary in a democratic society in the interests of
national security, public safety or the economic well-being of the country, for
the prevention of disorder or crime, for the protection of health or morals, or
for the protection of the rights and freedoms of others — may similarly impose
boundaries upon personal religious activity.

Marviage and family relationships

In Schalk and Kopf'v. Austrin,"*® while the ECtHR found that it could not force
States to make marriage available for same-sex couples,'®! it noted that the right
to marry is granted to “men and women”, and includes the right to found a fam-
ily, which could be interpreted as granting the right to two men or two women,
because, as the court observed, all other Convention rights are granted to “eve-
ryone”. Curiously, the recognition of a right to marry does not extend to what
might be viewed as its corollary — a right to divorce.!*?

Same-sex marriage

Until the latter part of the 20th century, homosexuality was a criminal offence in
many developed nations, as it continues to be elsewhere. Not until the ECtHR
ruling in Dudgeon v. The United Kingdom'?* did equality and non-discrimination
principles signal a sea change.'™ In Olinr'® the ECtHR ruled that State failure
to provide same-sex couples with any kind of legally recognised civil union vio-
lated their human rights. In its judgment, the court noted that “same-sex couples
are just as capable as different-sex couples of entering into stable, committed
relationships”. More recently, Oliari has been followed by not dissimilar rul-
ings in Paji¢ v. Croatin,'> Aldeguer Tomds v. Spain*™” and Taddeuncci and McCall
v. Iraly.'*® However, the right to legal recognition of a same-sex relationship
stopped short of an entitlement to marry, as the court made clear in 2018 when
it approved a ruling — based on Article 12 of the ECHR - that “there is no right

to homosexual marriage”.'*

Sexuality and gender

Article 26 of the ICCPR affords general recognition and protection to all suffer-
ing from discrimination, while Articles 8 (right to respect for private and family
life) and 12 (right to found a family) of the ECHR are also clearly engaged when
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it comes to recognition of the legal rights of transsexuals. Sexual orientation and
gender identity are included among prohibited grounds of discrimination under
international human rights law, and therefore it is unlawful to make any distinc-
tion of people’s rights based on the fact that they are lesbian, gay, bisexual or
transgender.

The record of ECtHR rulings giving recognition to the rights of transsexuals
probably began with B. ». France'® and Christine Goodwin v. United Kingdom,'®!
when in both cases the court found there had been a violation of Article 8 of the
ECHR. Additionally, in Goodwin, it found that Article 12 — the right to marry
and found a family — had also been breached and ruled that “it finds no justifica-
tion for barring the transsexual [person] from enjoying the right to marry under
any circumstances”. Since then the ECtHR has gradually extended its recogni-
tion of transsexual rights.'¢?

The “Yogyakarta principles’,'* compiled in 2007 by the International Com-
mission of Jurists together with the International Service for Human Rights,
provide a specific yardstick for examining and comparing the progress made by
Part II jurisdictions in relation to such issues.

Assisted reproduction, adoption, surrogacy and genetic engineering

Maternity, in most developed Western nations, has largely become a chosen
option. Pregnancy may not only be avoided or terminated as above but may
be achieved by artificial insemination, bypassed through the use of adoption or
pursued via surrogacy. All of this has rendered the choice to parent a gender-free
option available as much to single persons and same-sex couples as to others.
However, as the ECtHR pointed out in Sijakova v. The Former Yugoslav Republic
of Macedonin,'** neither the right to marry and to found a family, nor the right to
private and family life, nor any other right guaranteed by the Convention implies
a right to procreation. This approach was evident in S. H. and others v. Austrin,'%®
which concerned the Austrian ban on using sperm and ova donations for IVF
treatment. In confirming the ban, the court restored the concepts of ‘natural
procreation’ and ‘natural family” as the basic foundations for the parenting model
known to the law. It re-established the traditional rule — mater semper certa est
(the mother is always certain) — in a decision that imposes constraints on the
future use of IVF, not to mention surrogacy.

Recent advances in science and medicine have opened up debate on human
cloning, eugenics and the long-term impact of genetic technology on cultural
mores and racial diversity. In Oliver Briistle v. Greenpeace ¢.V,'® the plaintiff
sought a patent for cells produced from human embryonic stem cells for use
in the treatment of neurological diseases. This prompted the ECJ to examine
the definition of a human embryo and the legal protection available in respect
of biotechnological inventions. Ultimately the court, in a watershed judgment
which gives precedence to religious precepts over scientific research, ruled that an
invention is non-patentable if any of the necessary steps regarding its implemen-
tation result in the destruction of human embryos, or if the invention is used in
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the destruction of future embryos. The ECJ followed up in 2018 with a not dis-
similar approach when it ruled that genetically edited plants (usually to improve
crop vield and eliminate weaknesses) and animals must be made subject to the
same regulatory regime as all other GM organisms.'?”

Right to employment

Established initially under Article 23 of the UDHR, this right was considerably
expanded by Articles 6 and 7 of the ICESCR and includes references to an enti-
tlement to a favourable working environment. It has also been developed by
equality and non-discrimination legislation and case law. The ICESCR specifically
requires State parties to ensure that enumerated rights — for example, to work, to
training, to equal pay, to join trade unions — can be enjoyed without discrimina-
tion of any kind, specifically including religious discrimination. The intersection
of the human right to be employed and the right to religious freedom are mat-
ters governed chiefly by Article 9 of the ECHR and the Framework Equality
Directive 2000,/78 /EC; the latter stipulates that only in very limited circum-
stances will a characteristic related, in particular, to religion constitute a genuine
and determining occupational requirement. These provisions have the effect of
exempting religious organisations and persons of religious belief from the con-
straints of much equality legislation.

Hiring/firing staff and veligious beliefs

As regards religious organisations, the law permits employers whose ethos is
based on religion or belief a right to impose related occupational requirements
upon employees.'®® The intersection of human rights, religion and employment
law was illustrated in the different outcomes of two factually similar ECtHR
cases: Obst v.Germany'® and Schiith v. Germany.'”® Both cases concerned the
dismissal of officials from their posts in religious organisations on grounds of
breaches of contract caused by adultery; the former dismissal was upheld, while
the latter was overturned. The difference in outcome reflected a difference in
the relative importance of the posts to respective core religious beliefs of the
employing organisation. In Obst, because the official occupied a leadership post
in the Mormon Church, a public representative of its core mission, his conduct
could be construed as a serious violation of religious belief which set an example
to followers that undermined the employer’s basic beliefs. In Schiith, the official
was employed as an organ player, a role that was merely ancillary to the employ-
ing organisation’s core mission, and consequently the same conduct would have
had proportionately less impact. Much turns on the strength of the link between
the nature of the defendant’s conduct, the centrality of the particular belief to
the religion and the importance of the defendant’s role as a representative of the
employing religious organisation.'”!

As regards secular organisations, the law recognises the right of employees
to bring personal religious beliefs into the workplace, provided this does not
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infringe the rights of others nor negatively impact upon the working environ-
ment. This is balanced by the responsibility of individuals to choose occupa-
tions which do not fundamentally conflict with their beliefs and to accept
that, once employed, their religious beliefs are not grounds for refusal to
undertake the duties of a post to which they were appointed. In Kottinenen v.
Finland,'”? for example, the ECtHR upheld an employer’s right to dismiss a
Seventh-Day Adventist who had refused to continue working after sunset on
Fridays as required by his contract. In Kosteski v. “The Former Yugoslav Repub-
lic of Macedonin’,'”? the ECtHR did not find it unreasonable that an employer
might regard absence without permission or apparent justification — to attend
a Muslim festival — as a disciplinary matter. However, in the leading case of
Eweida and others v. the United Kingdom,'”* the ECtHR found a violation of
the applicant’s right to manifest her religion by wearing a cross on a necklace
because such use was discreet and there was no evidence that it had breached
the rights of others.

Accommodating veligious beliefs/practices in the workplace

As the ECtHR reasoned in Achbita:'7?

While an employee cannot “leave” his sex, skin colour, ethnicity, sexual
orientation, age or disability “at the door” upon entering his employer’s
premises, he may be expected to moderate the exercise of his religion in the
workplace, be this in relation to religious practices, religiously motivated
behaviour or (as in the present case) his clothing.

However, a line is crossed when an employee overtly proselytises in the workplace —
both because this may infringe the rights of colleagues to privacy or harassment and
because it may cause disruption in the workplace. It may also damage the employer’s
public image and thereby negatively affect the business.'”® Following the ECJ ruling
in Bougnaoui,”” it will also be crossed when the wearing of religion-specific clothing
(an Islamic scarf) cannot be considered to be a ‘genuine and determining occupa-
tional requirement’ dictated by the nature of the occupational activities concerned or

by the context in which they are carried out.

Right to education

Initially stated in Article 26 of the UDHR and subsequently in Articles 18(1)
and (4) of the ICCPR, the right to education is reinforced by Articles 18 of the
ICCPR and 13 of the ICESCR.

Together with Article 2 of Protocol 1, as monitored by the HRC, these provi-
sions provides a wide ambit of protection for the right of parents to determine
the religious education of their children,'”® including adherents of a minority reli-
gion.'” Article 13 of the ICESCR provides for a right of parental choice of school

and a right to ensure that their child’s religious and moral education conforms
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to their own beliefs. Some UNCROC provisions are also relevant: Article 14
requires respect for the child’s right to freedom of thought, conscience and reli-
gion; Article 20 states that where alternative care arrangements are provided, due
regard shall be paid to the desirability of continuity in a child’s upbringing and to
the child’s ethnic, religious, cultural and linguistic background, while Article 30
establishes the right of children from such background or of indigenous origin
to profess and practise their religion and maintain their culture. In the collective
and pedagogical teaching environment of a classroom, this right is one which
often gives rise to tensions as secularists and others protest that their rights — for
example, to freedom of expression — are being infringed.

Government funding and veligious education: general overview

The fact that a considerable proportion of current educational service provision
is borne by religious organisations is unsurprising given their record of establish-
ing most basic social services and their continuing unique institutional presence
across most communities in all developed nations. Many such organisations are
necessarily in receipt of State funding, which can generate contention from their
secular counterparts as well as expose them to sanctions for ECHR violations.'
As the ECtHR warned in Sychev v. Ukraine,'s! “the exercise of State powers
which affects Convention rights and freedoms raises an issue of State responsibil-
ity regardless of the form in which these powers happen to be exercised, be it for
instance by a body whose activities are regulated by private law”.

Educational fucilities: veligion, staffing and pupil access

The recent case of Osmangglu and Kocabasv. Switzerland,'®* alandmark ECtHR
ruling, recognised the State right to give primacy to its traditional cultural her-
itage in a school curriculum context. It concerned Muslim parents of Turkish
heritage living in Switzerland who, in accordance with their religious beliefs,
would not permit their daughters to attend compulsory mixed-sex swimming
lessons which were part of the Swiss national curriculum. The court acknowl-
edged that the human rights of the parents were being interfered with but
denied that this amounted to a violation of their human rights under Article 9.
It observed that “the children’s interest in a full education, facilitating their
successful social integration according to local customs and norms, took prec-
edence over the parents’ wish to have their daughters exempted from mixed
swimming lessons and that the children’s interest in attending swimming les-
sons was not just to learn to swim, but above all to take part in that activity with
all the other pupils, with no exception on account of the children’s origin or
their parents’ religious or philosophical convictions”. The court unanimously
found that the Swiss authorities had the right to facilitate “successful social inte-
gration according to local customs and mores” and had behaved legitimately
by “secking to protect foreign pupils from any form of social exclusion,” and
that this took precedence over parents’ preferences.
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State schools, religion and educational content

The HRC has stated, in General Comment No. 22 on Article 18, that:!83

6. [...]The Committee notes that public education that includes instruction
in a particular religion or belief'is inconsistent with article 18.4 unless provi-
sion is made for non-discriminatory exemptions or alternatives that would
accommodate the wishes of parents and guardians.

This was reinforced by a ECtHR ruling that while a State is under no obligation
to provide religious teaching in public schools, should it choose to do so, in order
to conform to the neutrality doctrine and to avoid breaching the Article 14 pro-
hibition on discrimination, it is obliged to ensure that pupils of all faiths receive
equal religious teaching.!8

In Folgero v. Norway,'s the Grand Chamber held that the requirement in
Article 2 of Protocol 1 that parental “religious and philosophical convictions”
must be respected is crucial because it aims at:

safeguarding the possibility of pluralism in education which possibility is
essential for the preservation of the “democratic society” as conceived by
the Convention. In view of the power of the modern State, it is above all
through State teaching that this aim must be realised. . . . The verb “respect”
means more than “acknowledge” or “take into account”. In addition to a
primarily negative undertaking, it implies some positive obligation on the
part of the State.

The Grand Chamber noted, in what for this book is a most important judgment,
that Norway gave Christianity much more attention than any other religion or
belief but held that this was legitimate given the State’s margin of appreciation
and “the place occupied by Christianity in the national history and tradition” of
Norway: if this was “a departure from the principles of pluralism and objectivity”,
then it was a justified one. Subsequently, in Mansur Yalgin & Ors v. Turkey,'s the
ECtHR commented that pupils must not be forced to participate in a particular

form of worship or exposed to religious indoctrination.!®”

Faith schools

While Article 2 of Protocol No. 1 provides explicit authority for establishing faith
schools as a means of giving effect to the parental right to determine the religious
education of their children, this is also protected by Articles 18 of the ICCPR and
14(3) of the Charter of Fundamental Rights of the European Union. For secular-
ists and others, the exclusiveness of faith schools can give rise to issues, including
investing State funding to establish premises and statfing; discrimination in pupil
admissions and staff appointments; skewing curriculums in favour of religious
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belief; and the corresponding alignment of school ethos and values in regard to
issues such as gay marriage, abortion and so on.

Right to non-discvimination in sevvice provision

Article 2 of the UDHR, as enlarged in Article 14 of the ECHR and supported
by Article 2 of the ICCPR, provides for the right not to be discriminated against.
It requires any difference in treatment to be objectively and reasonably justified.
This is amplified further in Article 26 of the ICCPR, which declares that everyone
is entitled to equality before the law and to equal protection by the law, without
discrimination due to religion, among other grounds. These international provi-
sions, underpinned by decades of rulings by the ECtHR and echoed by national
equality legislation and decisions of regulatory bodies, require that services be
accessed and provided without barriers created by any form of legally prohibited
discrimination. Contemporary issues often present in the form of a conflation of
sexual orientation and religious belief.

Provision by religious organisations

Public benefit services provided by religious organisations, including hospitals,
schools and residential care facilities, are increasingly being drawn into the ambit
of equality legislation. This raises issues regarding their entitlement to claim
exemption from constraints that burden their competitors. Some such organisa-
tions have chosen to withdraw services rather than accept equality principles that
compromise their beliefs.

Provision of public services

Public benefit services — for example, in schools and in health and social care
facilities — are required to be delivered in a manner wholly compliant with all
human rights, equality and non-discrimination legislation, whether delivered by
a government agency or by a body funded and contracted to do so on behalf
of government. This leaves little room for public officials in such facilities to
claim exemption, on grounds of conscientious objection, from any service deliv-
ery requirements of their post."® In Francesco Sessa v. Italy,'® for example, the
ECtHR dismissed the complaint of a Jewish lawyer that the refusal to adjourn a
case in which he was to provide representation services to a date which did not
coincide with the Jewish holidays of Yom Kippur and Sukkot was an interference
with his right to manifest his religion. The court considered that such interfer-
ence was justified on grounds of the protection of the rights and freedoms of
others — and in particular the public’s right to the proper administration of
justice. More recently, the ECtHR has ruled that there is a right to non-discrimination

in the provision of public religious services.'°



60  Background
Private goods and service provision

The intersection of religion and equality/non-discrimination statutory require-
ments is very evident in the contemporary case law concerning commercial ser-
vice provision of all developed nations.

Service deninl on grounds of conscientious objection

Protection for matters of personal conscience can be found under Article 9(1)
of the ECHR, as has been demonstrated in: opposition to abortion services;'!
opinions on the benefits of alternative medicine;'?? and refusal to work on reg-
istering homosexual civil unions.’”® However, there are limits. For example,
the ECtHR has repeatedly found no violation of Article 9 in cases where a
conscientious objector has protested that laws of universal application unduly
burden their particular religious beliefs, as, for example, when a citizen refused
to pay taxes because some of the revenue would fund abortions'** or when a
Sikh motorcyclist refused to wear a crash helmet as this would entail removing
his turban.'?®

The ECtHR outlined the governing principles in Pichon and Sajousv. France,
when it gave the following explanation for its ruling that two pharmacists who
refused to sell contraceptives had gone beyond legally permissible limits by seek-
ing to impose their beliefs on the public: “[A]s long as the sale of contraceptives
is legal and occurs on medical prescription nowhere other than in a pharmacy,
the applicants cannot give precedence to their religious beliefs and impose them
on others as justification for their refusal to sell such products”. It reiterated its
view expressed earlier in R.R. v. Poland"” that Article 9 does not protect all acts
motivated by religion or belief. This approach has since been adopted by the
European Committee of Social Rights when, in FAFCE v. Sweden,"® it rejected a
claim that women could be denied access to legal abortion services by health pro-
fessionals on the grounds of the latter’s conscientious objection to the provision
of such services, stressing that the Charter “does not impose on States a positive
obligation to provide a right to conscientious objection for health care work-
ers”. This decision is in keeping with its earlier ruling in IPPF v. Italy'’ that the
primary purpose of Article 11 of the Charter is to guarantee individuals’ access
to adequate health care and not to protect the interests of health care providers;
when it comes to reproductive health care the primary rights holders under the
Charter are women, not their doctors.

196

Broadcasting services

Although protected under Article 10(2) of the ECHR, the right to freedom of
speech is subject to a duty to avoid gratuitous offensiveness or profanity to those
of religious belief.?*® While the latter, as demonstrated in Otto-Preminger-Institut
v. Austrin,?®' may have to tolerate a level of offensiveness, there is no requirement
to accept views that amount to a malicious violation of the spirit of tolerance. The
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ECtHR then held that there was an obligation to avoid, as far as possible, expres-
sions that were gratuitously offensive.?? Similarly, in Wingrove v. The United
Kingdom,*** which concerned a soft-porn video purportedly depicting the erotic
fantasies of St Teresa, entitled ‘Visions of Ecstasy’, the ECtHR considered the
ban imposed by the regulatory authority as justified in a democratic society and
therefore compliant with Article 10(2) of the Convention.

Conclusion

As the Special Rapporteur has noted: “[F]reedom of religion or belief rightly has
been termed a ‘gateway’ to other freedoms, including freedom of expression and
freedom of peaceful assembly and association . . . there can be no free religious
community life without respect for those other freedoms”.2%*

This chapter sketched an outline for structuring a thematic analysis of the legal
relationship between religion and human rights in the Part IT jurisdictions. Hav-
ing taken the Special Rapporteur’s observation together with Mrs Roosevelt’s
reference to human rights being found in “the world of the individual person; the
neighbourhood he lives in; the school or college he attends; the factory, farm, or
office where he works”,?% as a reasonable rationale for focusing the jurisdictional
enquiry, the resulting format was then duly applied to explore the relationship
between human rights, religion and international law. Doing so from a Euro-
pean perspective was necessary because most relevant international law originated
there, resulting in several decades of case law and guiding principles which have a
direct bearing on two of the five jurisdictions being considered.

As a preliminary, the chapter examined the international legal framework and
the nature of the State relationship with religion and human rights, as ultimately
this sets the parameters for the working out of all related public and private
domestic law. It then concentrated on the case law illustrating the relationship
between the freedoms of religion and those of expression and association before
turning to focus on the case law illustrating the type of issues arising on the
religion/human rights in everyday community life in settings such as education,
the workplace and health care. This exercise revealed a number of interesting
themes that will serve as touchstones or reference points for the Part IT compara-
tive analysis of jurisdictions. These include: the State right to give primacy to its

traditional religion /cultural heritage;** protection of religion from the State;*"”

b
the religious exemption;?® the right to right to manifest religious belief in pub-
210 right to
medically assisted death;?!! conscientious objection as grounds for a refusal of

212 and the importance of the proportionality principle.?!3

lic;** parental rights in relation to children’s religious upbringing;

service provision;
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3 England & Wales

Introduction

As secularism outgrows religion and the latter becomes more diverse and frag-
mented, the citizens in England and Wales are becoming steadily more human
rights-oriented. Mostly, this is apparent in the general upsurge in litigation con-
cerning equality and discrimination, but it is also evident in the volume of issues
coming before the courts and other regulatory bodies which police the interface
between religion and human rights.

This chapter models the approach to be adopted in each of the following four
chapters. It begins by setting out the domestic legal framework relating to reli-
gion, outlines the extent of commitment to related international provisions and
considers any relevant international human rights reports. It then systematically
examines in turn a sequence of distinct themes relating to the religion/human
rights interface (identified in the preceding chapter) and related domestic case
law. Firstly, it deals with the Church /State relationship. Secondly, it addresses the
main issues arising in relation to the freedoms of religion, expression and associa-
tion, giving particular attention to the tension between freedom of speech and
religious manifestation. Thirdly and finally, the chapter concludes with a review
of the equality-driven case law emanating from such contexts as health care,
employment and education.

While this chapter is entitled “England and Wales”, to a very large extent the
law outlined in the following pages may be taken as broadly representative of the
three jurisdictions that comprise the UK. Where this is clearly not the case, as for
example, in relation to the Jocus standi of the Church of England or abortion in
Northern Ireland, every effort is made to draw attention to that fact as appropri-
ate in the text.

Current legal framework

The UK administers and is subject to a body of human rights, international and
domestic, which has its genesis in that foundation document, the Universal Dec-
laration of Human Rights (UDHR) 1950.
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International legislation

Since becoming one of the first countries to ratify the UDHR, the UK has
become a party to a range of treaties, conventions and protocols of which the
most relevant for present purposes are: the European Convention on Human
Rights (ECHR), ratified in 1951; the International Covenant on Civil and Politi-
cal Rights (ICCPR), ratified in 1976 with certain reservations and declarations
but not adoption of Optional Protocol 1;' the International Covenant on Eco-
nomic, Social and Cultural Rights (ICESCR), ratified in 1976; the International
Convention on the Elimination of Race Discrimination (ICERD), to which the
UK is a signatory nation; the International Convention on the Rights of the
Child (ICRC), ratified in 1991; the UN Convention on the Elimination of All
Forms of Discrimination against Women (CEDAW), ratified in 1986 with its
Optional Protocol; and the Convention on the Rights of Persons with Disabilities
(CRPD), which it ratified in 2009.

More specifically, the main components of this framework with relevance for
religion are Articles 9 and 14 of the ECHR, as applied in conjunction with Article 18
of the ICCPR, and the EU Council Directive 2000,/78 /E.

Domestic legisiation

Essentially, while the right to freedom of religion may be traced back to the
Magna Carta in 1215,> UK human rights law derives from the governing prin-
ciples outlined in the United Nations Declaration of Human Rights, as enlarged
in the European Convention and the International Covenant, and subsequently
established by the Human Rights Act 1998, the Employment Equality (Religion
or Belief) Regulations 2003 and the Equality Act 2010.

The Human Rights Act 1998

The European Convention on Human Rights (ECHR) was applied in this juris-
diction by the Human Rights Act (HRA) 1998.3 Section 1 specifically incorpo-
rates: the rights and fundamental freedoms set out in Articles 2-12 and 14 of
the Convention; Articles 1-3 of the First Protocol; and Article 1 of the Thir-
teenth Protocol, as read with Articles 16-18 of the Convention (see further
Chapter 2).

The employment equality (veligion or belief) regulations 2003

This statute made it unlawful for employers to discriminate on the grounds
of religion or belief and enacted in UK law the religion or belief provisions
of the Framework Equal Treatment Directive (2000/78 /EC); these legisla-
tive provisions were subsequently consolidated in the Equality Act 2010,
Sched 2.
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The Equality Act 2010

This prohibits unfair treatment in the UK on any of nine ‘protected grounds’,
which include religion or belief, whether occurring: in the workplace, when pro-
viding goods, facilities and services, when exercising public functions, in the dis-
posal and management of premises, or in education and by associations (such
as private clubs), and whether the discrimination is direct, indirect or takes the
form of harassment or victimisation. Schedule 9, paragraph 2 (giving effect to
Article 4 of the above-mentioned Framework Equality Directive 2000,/78 /EC),
deals with employment ‘for the purposes of an organised religion’* and provides
certain exemptions from the non-discrimination provisions of employment law.

Religion is treated the same as any other ‘protected characteristic’. The Act
offers protection for individuals; indeed, it was the view of the Court of Appeal
in Mba v. London Borough of Merton® that group disadvantage was not covered
under the Equality Act.® It also gives effect to the Employment Equality Directive
2000,/78 /EC, which protects against direct and indirect discrimination, harass-
ment and victimisation perpetrated on the grounds of religion or belief.

Other legisiation

The Crime and Disorder Act 1998, as amended,” created specific offences of
racially and religiously aggravated crime based on the offences of wounding,
assault, damage, harassment, threatening or abusive behaviour and stalking. The
Racial and Religious Hatred Act 2006 prohibits “incitement to religious hatred”®
but does not define religion or what constitutes a religious belief. The Protec-
tion from Harassment Act 1997 is important, as is the Public Order Act 1986
amended by the 2006 Act, which created new offences: s.29B(i) provided that ‘a
person who uses threatening words or behaviour, or displays any written material
which is threatening, is guilty of an offence if he intends thereby to stir up reli-
gious hatred’; subject to the caveat in 5.29] that this does not prohibit or restrict
discussion, criticism or expressions of antipathy, dislike, ridicule, insult or abuse
of particular religions, beliefs or practices of adherents, or proselytising.

International couvts and regulatory bodies

EU membership brought with it a requirement that the UK accept the superior
jurisdiction of the ECtHR and the CJEU. Importantly, the UK will continue to
be subject to the jurisdiction of the ECtHR after Brexit. The established account-
ability to other international committees will also continue.

The European Court of Human Rights (ECtHR)

The ECtHR hears complaints alleging violations of rights enshrined in the Con-
vention and its protocols. In making its determinations, the court is guided by
principles such as: ‘proportionality’ and ‘compatibility with democracy’.’ Its
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decisions are reached in the light of ‘a margin of appreciation’ which permits
States a degree of latitude in their interpretation of human rights obligations'®
(see further Chapter 2).

The Human Rights Committee (HRC)

The HRC monitors progress made on promoting human rights and provides an
update every four years on achievements and clarifies further goals (see further
Chapter 2).

Other fora

The European Court of Justice (CJEU) and various other bodies established by
their respective international conventions to monitor implementation might also
be relevant (see further Chapter 2).

Domestic courts and regulatory bodies

The Equality and Human Rights Commission (EHRC), established by the Equal-
ity Act 2000, acts as the regulator in respect of issues — including those relating to
religion — which arise under the Equality Act 2010. The Employment Tribunal
determines allegations of rights abuse in the workplace from which a right of
appeal lies to the Employment Appeal Tribunal (EAT). Human rights issues,
including those involving religion, are mainly resolved by these regulatory bod-
ies, but many are adjudicated in the county court and High court and some go
on appeal to the Appeal Court and possibly on to the Supreme Court (UKSC).

International veports on human rights in the UK

The US government, in its 2016 report on human rights in the UK, noted its
concern with certain matters, including the following with relevance for religion/
human rights: “an increase in hate crimes based on ethnicity, disability, anti-
Semitism, and religion”."! In September 2017, the HRC issued its third
Universal Periodic Review report on UK progress in respect of its human
rights record.' This contained 227 recommendations for improvements which
mainly addressed perceived shortcomings in the statutory protection available to
children, migrants, ethnic and religious minority groups and as regards people-
trafficking, hate crimes and discrimination.

The State and the human rights/religion intersect

England and Wales, the only common-law jurisdiction presently being considered
that has an ‘established’ church, illustrates the truth of the Special Rapporteur’s
observation that “privileged religions also exist under the auspices of ‘secular’
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States”.!® Anglican canon law has been assimilated into national law, which gives
it, and Protestantism more broadly, a favoured legal status relative to all other
religions. Specific constitutional arrangements have for centuries granted a role
to the ‘established’ Church of England, differentiating its status from all other
religions, beliefs and non-beliefs with resulting consequences for human rights.

Balancing the intevests of Church and State

Munby J, in X » X, succinctly explained this balancing act as follows:
“[Allthough historically this country is part of the Christian west, and although
it has an established church which is Christian, I sit as a secular judge serving a
multi-cultural community”. The balance to be struck was made clear in McFar-
lane v. Relate Avon Ltd,'® when Lord Carey, the former Archbishop of Canter-
bury, sought to intervene by making suggestions as to the desired composition
of the court (suggestions deemed by Laws L] to be “deeply inimical to the public
interest” )¢ and the need to address what he perceived to be an alleged “lack of
sensitivity to religious belief”!” by the judiciary when dealing with such cases.
In response, Laws L] drew attention to two principles generally considered to
be central to liberal democracy: that the State should remain neutral in relation

to religion and that public policy should be rigorously secular. He pointed out
that:'®

In a free constitution such as ours there is an important distinction to be
drawn between the law’s protection of the right to hold and express a belief
and the law’s protection of that belief’s substance or content. The common
law and ECHR Article 9 offer vigorous protection of the Christian’s right
(and every other person’s right) to hold and express his or her beliefs. And
so they should. By contrast they do not, and should not, offer any protec-
tion whatever of the substance or content of those beliefs on the ground
only that they are based on religious precepts. These are twin conditions of
a free society.

He added “the conferment of any legal protection or preference upon a particular
substantive moral position on the ground only that it is espoused by the adher-
ents of a particular faith, however long its tradition, however rich its culture, is
deeply unprincipled”.?

State- and veligion-related tevvovism

Being engaged for many years in warfare in largely Muslim countries, and
having suffered related domestic terrorist attacks dating back to the Lock-
erbie bombing, including the London atrocities in 2005 and 2017, the UK
now has in place a sophisticated range of antiterrorism measures. Govern-
ment has introduced security and antiterrorism legislation, surveillance and
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accelerated deportation measures, a review of multicultural policies and a new
policy emphasis on preventing radicalisation and building a closer rapproche-
ment between local government and Muslim communities. This approach
balanced a strategy to prevent radicalisation?® with specific counterterrorism
legislation.?!

State neutrality

The principle that the law must treat all religions equally has been established
since at least Re Pinion (deceased)* when it was held that “the court cannot
discriminate between religions”. It was reiterated more vigorously by Laws J, in
McFarlane below, when continuing his peroration against religious preferencing
he advised that:??

We do not live in a society where all the people share uniform religious
beliefs. The precepts of any one religion — any belief system — cannot, by
force of their religious origins, sound any louder in the general law than the
precepts of any other. If they did, those out in the cold would be less than
citizens; and our constitution would be on the way to a theocracy.

Nevertheless, given the fact of an enduring ‘established’ church, “it seems dif-
ficult, if not impossible, to conceive of an official ‘State religion’ that in practice
does not have adverse effects on religious minorities, thus discriminating against

their members”.?*

Christian symbols/prayers in State fucilities

In February 2012, the High Court in NSS ». Bideford Town Council® ruled that it
was not lawful, under s.111 of the Local Government Act 1972, for the Council
to continue with its long-standing practice of holding prayers at the beginning
of meetings. Prayer, Ouseley ] ruled, is a private matter that has no place in the
formal proceedings of a legal assembly. In response to the ruling, the government
promptly introduced amending legislation with the effect that councils wanting
to continue holding formal prayers could do so. Three years later the Commis-
sion on Religion and Belief in British Public Life advised that “the legal require-
ment for schools to hold acts of collective worship should be repealed”.? These
skirmishes indicate that the continuation of settled and familiar Christian rituals
in State facilities cannot be taken for granted.

Protecting veligion from the State

In Wachmann,”” when explaining why the court would not examine Jewish doc-
trines, reference was made to the dangers of “straying across the well recognised
divide between Church and State”.
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Intervention in Church disputes

The above warning, reiterated in R(E) v. Governing Body of JFS,*® that “it has
been long understood that it is not the business of the courts to intervene in
matters of religion” and again in Johns & Anor, R (on the application of) v. Derby
City Council & Anor® that “a secular judge must be wary of straying across the
well-recognised divide between Church and State”, was explored further by Neu-
berger PSC in Shergill v. Khaira.® He then explained that while the court does
not adjudicate on the truth of religious beliefs nor on the validity of particular
rites, nonetheless “the court addresses questions of religious belief and practice
where its jurisdiction is invoked either to enforce the contractual rights of mem-
bers of a community against other members or its governing body or to ensure
that property held on trust is used for the purposes of the trust”. Consequently,
as regards the present dispute, he warned that unless the parties were able to
resolve their differences, “the court may have to adjudicate upon matters of reli-
gious doctrine and practice in order to determine who are the trustees entitled to

administer the trusts”.3!

State protection of its traditional religions/cultural identity

As the ‘established Church’, the Church of England has been singled out by the
State as having a distinct and superior status and one which formally binds it to
the State. The fact that — under the Marriage (Same-Sex Couples) Act 2013,
accompanied by amendments to the Equalities Act 2010 — it is relieved of any
duty to conduct gay marriages (as is the Church in Wales) is further evidence of
its singular locus standi as representing the nation’s religious/cultural identity.?.

State prefevencing of veligious ovganisations

The UK has accrued an impressive body of law privileging religious organisations
and adherents, some of which is now undergoing revision.

The religious exemption

A body representing an ‘organised religion’ is permitted, under the Equality Act
2010, to impose explicitly discriminatory restrictions on employment opportu-
nities in relation to gender, marital status and sexual orientation.** An employer
with an ethos based on religion or belief is permitted to discriminate on the
grounds of religion or belief®® if it is an occupational requirement for the par-
ticular post, is genuine and determining and, having regard to that ethos and the
nature or context of the work, the application of the requirement is a proportion-
ate means of achieving a legitimate aim. Because of the narrowing effect of the
‘determining’ requirement, this exemption was virtually restricted to employing
religious organisations,*® causing the European Commission, in November 2009,
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to issue a ‘Reasoned Opinion to the United Kingdom” expressing its view that the
exceptions to the principle of non-discrimination on the basis of sexual orienta-
tion for religious employers were broader than that permitted by the directive.?”

Schedule 23, para 2 of the same Act, allows ‘organisations relating to a religion
or belief” — but without a commercial sole or main purpose (unlike in the US
tollowing the Hobby Lobby ruling) — to discriminate on the grounds of religion
or belief or sexual orientation in the way they operate. Their purpose must be to:
practise, advance or teach, or enable adherents to receive a benefit, or engage in
an activity ‘within the framework of that religion or belief’; or to foster or main-
tain good relations between persons of different religions or belief. Such organi-
sations may exercise religious discrimination when: determining membership of
the organisation, participation in its activities, use of its premises or ‘the provision
of goods, facilities or services in the course of activities undertaken by the organi-
sation’. Such a restriction may be imposed either because of the purposes of the
organisation or to avoid causing offence on grounds of its religion or belief to
adherents. However, it must be exercised reasonably.

Additionally, the sexual orientation provisions of the Equality Act 2010 allow a
religious organisation to restrict provision of a service to persons of one sex or to
separate services for persons of each sex — but only if this is necessary to comply
with the doctrines of the religion or to be for the purpose of avoiding conflict
with the strongly held religious convictions of a significant number of the reli-
gion’s followers.*® An organisation cannot lawfully discriminate in the provision
of goods and services on the grounds of sexual orientation, where such provision
is undertaken on behalf of a public body.

Regulatory privileges

Religious entities have traditionally been very largely left to be self-regulating. Until
the early 21st century, this was the only common-law jurisdiction with a charity-
specific regulator and, as virtually all churches and religious organisations had chari-
table status, it fell to that regulator — the Charity Commission for England and
Wales — to assume responsibility for such entities. However, there was an established
practice of treating them as ‘excepted’ from the standard requirements applied to all
other charities.*® This designation of ‘excepted’ is now set to continue until at least
2021, as will, therefore, the current lax regulatory regime.

Tax privileges

Religious organisations and their outworkings — schools, hospitals and social care
facilities and so on — have traditionally enjoyed charitable status, accompanied
by automatic tax exemption (though not from VAT). Being exempt from the
tax burden, solely on grounds of religious status, is viewed by many of those on
whom the obligation rests to make up the resulting deficit in tax revenues as an
outdated concession to the right to religious freedom. There is an argument that,
given the evidence of sexual abuse perpetrated by such organisations, this should
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negate an automatic entitlement to privileges denied to their secular counter-
parts. Coincidentally, perhaps, alone among the common-law jurisdictions, the
UK has recently made their continued right to tax exemption dependent upon
proof of satistying a public benefit test.

Testamentary privileges

The long tradition of State preferencing of religion continues to be evident in
the practice of permitting gifts and trusts, most usually created by testators but
occasionally by donors, to be made subject to a religiously discriminating con-
dition: usually requiring a prospective beneficiary to commit to or renounce a
specified religion, and often set in the context of marriage and /or the upbringing
of children.* This approach permitted many instances where donor-imposed reli-
gious constraints were respected*! and conditions that restrained religion (either
requiring or prohibiting the practice of a particular religion) or marriage (either
requiring or prohibiting marriage to a person of a particular religious persuasion,
cthnicity or class) were, and continue to be, almost always judicially endorsed.

State funding of faith-based facilities and services

The UK in recent decades has experienced a dramatic shrinking of the State
owing to the shedding of many governmental functions as the provision and
delivery of many public services has transferred to other sectors, such as reli-
gious organisations, as they have a unique nationwide institutional network. This
transfer has been accompanied by considerable uncertainty as to whether ‘public
functions’ paid for by public funds but contracted out by government retain their
public character for the purposes of the United Kingdom’s Human Rights Act
1998,* but there is no doubt about the scale of public benefit service provision
now delivered by religious organisations.

Education services provide a good example of such government-funded
provision.

According to the Dept of Education, there are 6,814 faith-based schools
(faith schools), constituting 34 percent of the maintained sector, of which
about 67 percent are Church of England and 29 percent are Catholic.** Most
often they receive government grants of up to 90 percent of capital costs of
the buildings and 100 percent of running costs (including teachers’ salaries).
Inevitably, the majority of State funding for faith schools goes to the Church
of England, as does that for chaplaincy services. In National Union of Teach-
ers v. Governing Body of St Mary’s Church of England (Aided) Junior School**
the Court of Appeal found that the Church of England school was in the State
system and that the governors were a body charged by the State with the run-
ning of the school and were exercising their functions with a view to securing
provision by the school of the national curriculum. In these circumstances, the
governors were to be regarded as an emanation of the State for the purposes of
the doctrine of direct effect.*®
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Until 2002, the only chaplains employed by the Prison Service were Christian
chaplains. Since then, it has also provided prisoners with Christian, Jewish and
Muslim chaplains.

Religion and the freedoms of association and expression

The Human Rights Act 1998 and the Equality Act 2010 provide the main statu-
tory parameters for the human rights/religion intersect.

Freedom of rveligion

Guaranteed by the Human Rights Act 1998, 5.9, this “right and fundamental
freedom” is incorporated along with other provisions of international instru-
ments into UK domestic law (see further Chapter 2). As in all democracies, the
right to freedom of religion or belief is in practice dependent upon judicial eluci-
dation of key legal terms, the nature of the balance struck between Church and
State and the privileges and exemptions granted to religious organisations and to
their adherents.

Definitions

While there are no legislative definitions of key legal terms, the UK case law
reveals the extent of judicial efforts to bridge this gap.

e ‘Religion’

Over time, judicial rulings have extended the traditional interpretation of ‘reli-
gion’ to accommodate non-theistic, multitheistic and philosophical beliefs. More
recently, the Equality Act has broadly declared that it includes any religion; any
religious or philosophical belief; a lack of religion; and a lack of belief. As regards
the latter, Dyson PSC has emphasised that “the right zot to hold the protected
beliefs is a fundamental right which is recognised in international and human
rights law and . . . the Convention too. There is nothing marginal about it”.*¢

In R (on the application of Hodkin and another) v. Registrar General of Birtbhs,
Deaths and Marriages,” Toulson JSC explained that:*3

religion should not be confined to religions which recognise a supreme deity.
First and foremost, to do so would be a form of religious discrimination
unacceptable in today’s society. It would exclude Buddhism, along with
other faiths such as Jainism, Taoism, Theosophy and part of Hinduism. . . .
I would describe religion in summary as a spiritual or non-secular belief sys-
tem, held by a group of adherents, which claims to explain mankind’s place
in the universe and relationship with the infinite, and to teach its adherents
how they are to live their lives in conformity with the spiritual understanding
associated with the belief system.
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Accordingly, belief in a ‘supreme being’, the practice of worship and adherence
to a specific body of doctrines, tenets and so on are no longer essential to the
definition of ‘religion’.

e ‘Beliefs’

In Willamson,*® Walker JSC asserted that “pacifism, vegetarianism and total
abstinence from alcohol are uncontroversial examples of beliefs which would fall
within Article 97.%° As Nicholls JSC explained:®!

Article 9 embraces freedom of thought, conscience and religion. The atheist,
the agnostic, and the sceptic are as much entitled to freedom to hold and
manifest their beliefs as the theist. These beliefs are placed on an equal foot-
ing for the purpose of this guaranteed freedom.

In McClintock v. Department of Constitutional Affairs? Elias P reiterated the
established view of the ECtHR that “the test for determining whether views
can properly be considered to fall into the category of a philosophical belief is
whether they have sufficient cogency, seriousness, cohesion and importance and
are worthy of respect in a democratic society”.** Subsequently, the 2003 Employ-
ment Equality (Religion or Belief) Regulations, para. 2(1), declared that “ ‘belief”
means any religious or philosophical belief”, but not until Grainger v. Nicholson™*
did the judiciary provide guidance as to how this term was to be interpreted.
Burton J in the course of that appeal hearing® then suggested the following cri-
teria should be applied to determine whether a “belief” met the requirements in
Article 9 of the ECHR:

i The belief must be genuinely held.

ii It must be a belief and not, as in McClintock, an opinion or viewpoint based
on the present state of information available.

iii It must be a belief as to a weighty and substantial aspect of human life and
behaviour.

iv It mustattain a certain level of cogency, seriousness, cohesion and importance.

v It must be worthy of respect in a democratic society, be not incompatible
with human dignity and not conflict with the fundamental rights of others
(paragraph 36 of CampbelF® and paragraph 23 of Willinmson).””

Whereas in the past a person could be construed as having a religious belief by the
mere fact of their belonging to a church, which carried an implied commitment
to its doctrines, now it is the demonstrable sincerity of an individual’s beliefs
that is the crucial legal determinant.’® However, due attention must be given to
the judicial warning regarding the inherent contradictions and dangers for legal
objectivity in attaching undue weight to subjectively perceived ‘truths’.®® The
views expressed above by Nicholls L] in Williamson®® were echoed by EAT in
Eweida® that “it is not necessary for a belief to be shared by others in order for
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it to be a religious belief” %2 by Bingham L] in Begum®® and by the comment of
Baroness Hale for the Court of Appeal in Ghad®* that “it matters not for present
purposes whether it is a universal, orthodox or unusual belief”.

Manifestation of religion or belief

As the Equality and Human Rights Commission has explained:®®

Manifestations of a religion or belief could include treating certain days as
days for worship or rest; following a certain dress code; following a particu-
lar diet; or carrying out or avoiding certain practices. There is not always a
clear line between holding a religion or belief and the manifestation of that
religion or belief. Placing limitations on a person’s right to manifest their
religion or belief may amount to unlawful discrimination; this would usually
amount to indirect discrimination.

This right to hold and to manifest a religion or belief is also subject to the caveats
that any manifestation does not violate the human rights of others; and that the
person concerned takes responsibility for having knowingly placing themselves in
a position where their principles might be compromised. Regarding the latter, as
Weatherup ] put it in Christian Institute,*® “in exercising his freedom to manifest
his religion, an applicant may need to take his specific situation into account”.®’
This rationale would seem to have been in play in Cherfi,® Chaplin® and Play-
foot’® —where in each case the claimants had knowingly placed themselves in posi-
tions which could potentially compromise their beliefs — but has been blunted
somewhat by the ECtHR ruling in Eweida that “the better approach would be to
weigh that possibility in the overall balance when considering whether or not the

restriction was proportionate”.”!

Religious discrimination

UK law recognises four types of religious discrimination: direct, indirect, harass-
ment or victimisation.”> The first takes the form of unequal treatment whereby
some are directly treated less favourably than others because of their religious
beliets.”® The second incidentally disadvantages a certain religious group, as
when a service provider’s provision, criterion or practice imposes restrictions that
affect their ability to access services available to others.”* The third results from
‘whistleblower’ circumstances involving a complaint about religious discrimina-
tion, while the fourth is behaviour that may include physical attack, verbal abuse
or causing discomfort because of a religious or racial difference.

The Equality Act 2010, Schedule 9, provides exemptions and exceptions from
the general prohibition against discrimination. These are variable in nature and
differ in application depending on the ‘protected characteristic’ to which the dis-
crimination relates. This inconsistency could be circumvented by an alternative
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model based on the theory of religious autonomy, a concept recognised by
human rights law.”®

Freedom of association

The right of individuals to meet, or form associations, for the purposes of wor-
ship, religious teaching or any other religion-related reasons, is long established.
However, difficulties arise when the activities of any such association conflict with
the human rights given effect in equality and non-discrimination legislation.”

The ‘positive action’ provisions

Introduced by the Equality Act 2010, s.158, the positive action provisions pro-
vide specific opportunities for intervention in circumstances that would otherwise
constitute unlawful discrimination.”” Those identified as belonging to a group
sharing one or more of the protected characteristics”® (e.g. Muslim women, Afro-
Caribbean schoolboys) may for that reason justifiably attract additional State
resources.”’ Positive action is only lawful if the statutory criteria are met: it must
be ‘reasonably thought’ that one of the conditions applies, such as disadvantage
or disproportionately low participation. It permits, for example, targeted bursa-
ries and scholarships where the potential recipients share a particular religious
faith or belief.

Freedom of expression

In recent years, as recourse to YouTube, blogging and tweeting has become
endemic, the intersect between this right and freedom of religion has become
highly sensitive, particularly so after the Charlie Hebdo® massacre.

Religiously motivated conduct

Posters declaring “Islam out of Britain”,®' or a Christian preacher displaying signs

reading “Stop Immorality”, “Stop Homosexuality” and “Stop Lesbianism” 3
being clearly religiously motivated and alarmist, have been prohibited. However,
an exercise of free speech such as publication of The Satanic Verses is permis-
sible even if it incites lethal religious hatred outside the jurisdiction. Recently,
charges against a preacher who had berated Islam in a sermon on the internet
were dismissed on the grounds that such conduct was not so grossly offensive
that it forfeited the protection given to the freedoms of speech and religion under
the ECHR.3* While there is an argument that prohibiting incitement to religious
hatred, through the Racial and Religious Hatred Act 2009, is open to abuse
because it offers a means to censor genuine debate, this is countered by some
with the view that not outlawing such behaviour may permit the reckless insult-
ing of the religious and incite lethal responses.
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Religious apparel

The UK has never sought to legally prohibit the public wearing of turbans, other
headwear or items of apparel that denote religious affiliation. Problems do arise,
however, and then there is an onus on the wearer to show a sincere conviction
that the particular item is a necessary and appropriate manifestation — not of any
particular doctrine of that religion /belief — but is required by their interpretation
of'it. That there are limits to the latitude permitted to such subjective interpreta-
tion was demonstrated in Playfoot (a minor), R (on the application of) v. Millais
School®® when the court found that an item of jewellery (a ‘purity ring’) was
“representative of a moral stance and not a necessary symbol of Christian faith”;
though, arguably, a ‘moral stance’ should be sufficient to attract judicial protec-
tion under Article 9 of the ECHR.

In Begum,® the House of Lords considered the wish of a schoolgirl to wear
the jilbab in keeping with the professed religious beliefs of herself and her
family, despite the prohibition on doing so in the school dress code. While
the court upheld her right to believe that her religion required her to wear the
jilbab, it nevertheless considered that the school had been entitled to reject
her right to manifest her belief in that way. In choosing to attend Denbigh
High School, Ms Begum had chosen to accept the limitations imposed by
the school’s dress code. In Noah v. Sarah Desrosiers (trading as Wedge),*” a
Muslim applying for a hairdressing position was held to have suffered indi-
rect discrimination when her employer warned that she would be required to
remove her hijab while at work, if appointed. The employment tribunal found
that there was an onus on the employer to produce evidence that the wearing
of the headscarf would have an adverse effect on the business. In the absence
of any such evidence, the requirement was found not to be justified. Some
years later, in the not dissimilar case of Begum v. Barley Lane Montessori Day
Nursery,®® a Muslim claimed that she had suffered religious discrimination at
a job interview when told that she would not be permitted to wear a jilbab
of appropriate length and therefore had been unable to accept the post. The
EAT concluded that the prospective employer was justified in considering that
the particular length of the jilbab might constitute a tripping hazard to staff
or to the children in their care. Again, in Chaplin v. Royal Devon & Exeter
Hospital NHS Foundation Trust®® —which concerned a nurse who refused on
religious grounds to stop wearing a crucifix with her uniform, contrary to
the Trust’s health and safety policy — the court found that the nurse had not
been subjected to direct or indirect discrimination, as the Trust had tried to
make a reasonable accommodation by suggesting that she wear the crucifix as
a brooch or attached to her name-badge lanyard.”®

If a restriction is ostensibly neutral but has a disproportionate effect on an
ethnic minority, then it must be justified. This was evident in R (Watkins-Singh)
v. Aberdale Girls’ High School,”* where the school ban on wearing jewellery was
held to impose a particular constraint on Sikh pupils. In Azmz,** the court upheld
the earlier Employment Tribunal finding that the beliefs of the claimant — a
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classroom-based bilingual support worker — concerning the veil were “genuine
and held by a sizeable minority of Muslim women”.?? It found that the restric-
tion on wearing the niqab was a neutral rule which put the claimant at a disad-
vantage, but was justified as it was a proportionate measure given the interests
of the children in having the best possible education. The school had examined
the effects of teaching with the niqab in place and had evidence to show that,
in those circumstances, the indirect discrimination was justified. That there are
limits to judicial tolerance of dress as a manifestation of belief was apparent at
London’s Blackfriars Crown Court when Murphy J, commenting that “the niqab
has become the elephant in the courtroom”, ruled that a Muslim woman defend-
ant should remove her niqab when giving evidence.

However, it was Eweida v. British Airways PLC* that most clearly marked a
turning point. Ms Eweida, a committed Christian working for British Airways
in a customer service area, had wanted to display a small cross around her neck,
contrary to BA policy that no jewellery was to be visible. She claimed that BA’s
refusal to allow this was indirect discrimination. On appeal to the EctHR, it was
held that British Airways had breached Ms Eweida’s human rights, in particular
her right to freedom of thought, conscience and religion, adding that “there was
no evidence that the wearing of other, previously authorised items of religious
clothing, such as turbans and hijabs, by other employees, had any negative impact

on British Airways’ brand or image”.”

Blasphemy and proselytism

Proselytising or ‘spreading the word’ has always been an activity recognised in
law as being for the public benefit.”” In Redmond-Bate v. DPP*® the provocative
views of three fundamentalist Christian preachers, which had generated a heated
response from a crowd and threatened to ‘disturb the peace’, were found to be
permissible. As Sedley L] commented:

Free speech includes not only the inoffensive but the irritating, the con-
tentious, the eccentric, the heretical, the unwelcome and the provocative
provided it does not tend to provoke violence. Freedom only to speak inof-
fensively is not worth having.

Traditional principles, or prejudices, were finally swept away by the Criminal Jus-
tice and Immigration Act 2008, which abolished the common-law offences of
blasphemy and blasphemous libel.

Conscientious objection

In this jurisdiction, the principle of freedom of conscience dates back to 1757.
Although conscientious objection was not specifically mentioned in the Military
Service Act of 1916, which introduced compulsory conscription, acknowledge-
ment was given to those whose “objection genuinely rests on religious or moral
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convictions”. The Human Rights Act 1998 gave the principle explicit recogni-
tion in the declaration that “everyone has the right to freedom of thought, con-
science and religion”.

In the above-mentioned Eweida case,” the court noted that religious freedom
“is primarily a matter of individual thought and conscience” and took the view
that the appellant’s desire to wear a cross openly was a sincere manifestation of
her religious beliefs (see further below).

Human rights, equality and religion: the case law

As noted by Toulson JSC:1

Religion and English law meet today at various points. . . . Individuals have
aright to freedom of thought, conscience and religion under Article 9 of the
European Convention. They enjoy the right not to be discriminated against
on grounds of religion or belief under EU Council Directive 2000/78 /EC
and under domestic equality legislation.

In practice, it is the latter which generates most contemporary case law. In the
UK, for the most part, the relevant legal framework is provided by the Equality
Act 2010, the associated Regulations supplemented, to a lesser extent, by the
racial hatred and antiterrorism legislation.

Right of access to justice

Parallel systems of justice can give rise to problems, particularly — as in family law
matters — when traditional patriarchal values governing religious systems inhibit
female access to statutorily defined legal rights.

Religious law and courts

The Church of England has always had its own internal consistory courts for
settling disputes affecting members. For centuries, the Beth Din network of
private tribunals have sought to resolve civil disputes arising among Jews, while
Shari’a law is attracting a growing constituency as a resource for resolving issues
arising in an Islamic cultural context. These religious courts offer mediation on
marital disputes, family matters and finance:!! their legal authority lies in the
Arbitration Act 1996, and the secular courts will enforce an arbitration award
by a religious tribunal in such circumstances.'®> The role of religious minority
tribunals can be controversial: there can be pressure on potential litigants to
seek religious mediation services instead of initiating statutory proceedings.
When any such pressure results in a denial of access to statutory proceedings,
possibly as a consequence of religious beliefs, then there will have been a breach
of statutory and ECHR provisions!®
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Shari’n law

The Islamic Shari’a Council, established in the 1980s, has between 35 and 80
Islamic tribunals operating in the country dealing with several hundred cases
of marriage and divorce per month.'®* The disparity between Shari’a law and
national law has been a matter of government concern:'% not least because an
estimated 100,000 Muslim women have undergone unregistered Shari’a mar-
riage ceremonies which leave them unable to avail of statutory divorce proceed-
ings, as they have not been married in accordance with statute law, and are thus
left dependent upon petitioning the Shari’a Council for mediation.'%

Right to life

The Human Rights Act 1998, Article 2, guarantees that everyone’s life will be
protected by law.

Abortion, contraception

The current law in the UK (excepting Northern Ireland)!”” permits abortions to
be carried out up to the 24th week of pregnancy, subject to certain requirements,
but if medically necessitated they may be carried out at any stage if the birth
presents a serious risk to the mother’s health; the mother’s physical health and
mental health may be taken into account when estimating that risk. The atten-
dant legal issues rarely come before the courts — because the governing Abortion
Act 1967 (revised 1990) is quite permissive in scope.'”® However, they recently
surfaced in Scotland in Greater Glasgow Health Board v. Doogan and Wood,'*
which concerned two Catholic midwives who had refused, on religious grounds,
to work as required by their employing hospital in its abortion clinic: a refusal not
accepted by their managers. As it turned out, the court did not need to consider
the possible issue of religious discrimination as it was sufficient to resolve the
case, upholding the Health Board’s right to direct the involvement of midwives
in abortion procedures, by relying on a narrow interpretation of what constituted
‘participate’ for the purpose of the conscientious objection provisions of s.4 of
the Abortion Act 1967 with the caveat that “it may be reasonable to expect an
employer to accommodate an employee’s objections”. More recently, religion
and abortion were entangled in the Matter of an Application for Judicial Review
by the NI Human Rights Commission,''® which dealt with the right to abortion
as governed by the Abortion Act 1967 and the Offences against the Person Act
1861. The effect of this legislation meant that medical staff carrying out abor-
tions could be jailed unless the life of the woman concerned was directly under
threat or if there would be lasting, long-term negative effects on her mental or
physical health from continuing with her pregnancy. It also had the effect of
discriminating against women in Northern Ireland by denying them access to
the abortion services available to other female UK citizens. On appeal to the
Supreme Court, the case was dismissed for lack of standing, but a majority did
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consider that the current law was disproportionate and incompatible with Article 8
of the ECHR.'"!

Refusing medical treatment

R y. Senior'? concerned a member of the Peculiar People sect who was convicted
of the manslaughter of his baby by neglect, as he had refused to provide the child
with medical aid or medicine, believing that to do so would show insufficient
faith in God and the power of prayer. Since then, British courts have consistently
upheld the right of a child to life despite parental refusal to authorise life-saving
treatment, an issue which most usually involves Jehovah’s Witnesses and blood
products.'*?

Medically assisted death

Parliament and the judiciary have repeatedly resisted appeals for UK law to rec-
ognise a right to assisted suicide, even in cases of extreme and terminal suffering.
As Hoffmann L] commented in Bland,'** “those who adhere to religious faiths
which believe in the sanctity of all God’s creation and in particular that human life
was created in the image of God himself will have no difficulty with the concept
of the intrinsic value of human life”. This view was later echoed by Steyn L] in
Pretty v. DPP:115

There is a conviction that human life is sacred and that the corollary is that
cuthanasia and assisted suicide are always wrong. This view is supported by
the Roman Catholic Church, Islam and other religions.

Again, in Nicklinson & Anor R (on the application of) (Rev 1),''¢ the court con-
cluded by finding that s.2(1) of the Suicide Act 1961 could not be aligned with
s.3(1) of the Human Rights Act 1998 in such a way as to remove the culpability
of those who assist others to commit suicide. In short, the law in the UK is now
wholly compliant with the above Article 3, though not with ECtHR develop-
ments (see further Chapter 2).

Right to mavviage and to found a family

The Human Rights Act 1998, Article 12, guarantees the right to marry to men
and women of marriageable age and the right to found a family, a right extended
to same-gender couples who contract civil partnerships in accordance with the
Gender Recognition Act 2004 and the Marriage (Same-Sex Couples) Act 2013.

Marviage and family velationships

UK law has, in the main, long since adjusted to accommodate a definition of ‘fam-
ily> which includes unmarried couples, non-marital children and more recently,
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lesbian or homosexual relationships,''” but for some UK citizens, their religious
beliefs prevent an acceptance of this definition.

The resulting tensions within the UK Islamic communities have been demon-
strated by ‘honour’ crimes in which the victims are almost always Muslim women.
There were 11,000 such cases recorded in this jurisdiction between 2010 and
2014, including forced marriages, desertion of abusive husbands, female genital
mutilations (FGM), abductions, beatings and murders. The persistence of FGM,
though not exclusive to Muslims, is a particularly worrying phenomenon. A total
of 5,702 cases were recorded for 2015, the first year of mandatory reporting by
health officials, but as of 2018, there still has to be a successful prosecution for a
practice so well known and legally prohibited for decades.

The non-compliance of Islamic religious beliefs with human rights has also been
evident in the many cases involving Muslim male sexual abuse of non-Muslim
women. As the independent inquiry ‘Child Sexual Exploitation in Rotherham’''®
revealed, this was clearly illustrated by the gangs of Asian men who abused some
1,400 young Caucasian girls over a 16-year period: the perpetrators were Muslim
males, and Muslim girls were not among their victims.

Same-sex marriage

In giving effect to equality principles, the Marriage (Same-Sex Couples) Act 2013
ended the statutory monopoly of that institution by heterosexual couples and broad-
ened yet further the legal interpretation of ‘family’. The 2013 Act also positions the
Church of England at the centre of a human rights controversy. As the established
Church, it is relieved, by amendments to the Equality Act 2010, of any duty to con-
duct gay marriages. It is thereby required to operate in a discriminatory fashion to the
detriment of all Anglican same-sex couples wishing to marry.'"’

Sexunlity and gender

Legal recognition of the right of transsexuals not to be discriminated against has
a long history in which the ECtHR initially endorsed domestic statutory law and
declined such recognition.'? This changed with the Christine Goodwin case,'*!
when the ECtHR ruled in favour of a transsexual who sought legal recognition of
her new gender identity because of “the changing conditions within the respond-
ent State and within Contracting States generally” and “evolving convergence as
to the standards to be achieved” in the context of official recognition of post-
operative transsexual gender identity.'??

Since the Gender Recognition Act 2004 came into effect, transgender per-
sons have been able to acquire official documentary evidence — for example, an
amended birth certificate — of their changed genetic identity, and since 2010 gen-
der reassignment has been included as a protected characteristic in the Equality
Act. A notable feature of the 2004 Act — unlike comparable legislative provisions
elsewhere — is that a record of a gender identity change is not conditional upon
proof of completed surgical procedures.
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Assisted reproduction, adoption, surrogacy and genetic engineering

The introduction of IVF treatment, now governed by the Human Fertilisation
and Embryology Act 1990 (as amended in 2008), inaugurated an era of fertil-
ity research and treatment featuring “cloned embryos” and stem cell research
that has greatly facilitated human and animal reproduction. This brought with it
controversy as to the morality of such intervention, which to some amounted to
artificially “manufacturing” life.

Right to employment

This right, which generates considerable litigation in the UK, is governed by the
Equality Act 2010.133

Hiring/firing staff and veligious beliefs

While religious organisations are exempt from the full rigour of the Equality
Act when hiring and firing staff, they are not wholly at liberty to ignore the
basic aspects of the right to employment. They are not, for example, entitled to
establish a ‘closed shop’ exclusively favouring persons of a designated religion
or belief. This was clearly illustrated in Hinder & Sheridan v. Prospects for Peo-
ple with Learning Disabilities,'** which concerned a Christian organisation that
introduced a policy limiting staff recruitment to practicing Christians for the vast
majority of roles on the basis that those in particular posts might have to lead
prayers or give spiritual guidance and told existing non-Christian employees that
they were no longer eligible for promotion. The Tribunal found that not every
job in a Christian organisation needed to be done by Christians, that the 2003
Regulations required a job evaluation to be undertaken for every post and held
that the policy constituted unlawful discrimination. In Reaney v. Hereford Dioc-
esan Board of Finance,'* the Tribunal found that it was not unreasonable that a
religious organisation should stipulate a requirement of celibacy when interview-
ing a homosexual candidate for position of youth worker; this could be said to be
in compliance with its religious doctrines. However, having decided that he was
the best candidate and that he met the celibacy requirement, the organisation had
then been unreasonable in refusing to employ him.

A religious organisation is legislatively permitted to discriminate by expressly
restricting staff recruitment when religious belief is a genuine occupational
requirement for a particular post.’?¢ McNab v. Glasgow City Council,'”” for exam-
ple, concerned an atheist maths teacher in a Roman Catholic High School who
had never been promoted, failed in his head of department application and then
decided to apply for a post of Acting Principal Teacher of Pastoral Care but was
not interviewed. Both the Tribunal and the EAT concluded that being a Catho-
lic could not be a ‘genuine and determining’ occupational requirement for the
post and that the plaintiff had therefore suffered direct discrimination under the
Employment Equality (Religion or Belief) Regulations 2003. On the other hand,



England & Wales 91

when a Muslim plaintiff alleged religious discrimination following his failure to
secure the post of finance administrator, in an organisation that required an appli-
cant incumbent to be “a practicing Christian committed to the objectives and
the values” of the organisation, the Tribunal had little difficulty in dismissing the
allegation on finding that being a practicing Christian was a genuine occupational
requirement and that employing a non-Christian would have had a very signifi-
cant adverse affect on the organisation’s ethos.'?®

In a secular context, the hiring and firing of employees was initially considered
to be a matter governed solely by the contractual terms of employment which
were routinely invoked to nullify any subsequent claim that duties could not be
undertaken for reasons of religious belief. For example, in Esson v. London Trans-
port Executive,'?® the appeal of a Seventh-Day Adventist, dismissed after trying to
take Saturdays off for religious reasons, was rejected, with the court ruling that
it was his duty to reconcile the ‘insurmountable conflict” between his religious
beliefs and his contractual obligations. In Ahmad v. Inner London Education
Authority,'> the Court of Appeal held that the right to freedom of thought, con-
science and religion, as established by Article 9 of the ECHR, did not entitle an
employee to be absent from work for the purpose of religious worship in breach
of contract; subsequently upheld by the ECtHR.**! Again, in Stedman v. UK,'3
a dismissal for refusal to work on a Sunday was held not to constitute a breach
of the right to freedom of religion: the employee’s freedom to resign in effect
guaranteed her Convention rights.

Much the same approach was adopted toward public service employees. In
Ladele v. London Borough of Islington,'3® the Court of Appeal considered the fir-
ing of Ms Ladele, a Christian marriage registrar, who refused to be involved in
registering same-sex “civil partnerships” in accordance with newly introduced
statutory procedures. The court took the view that the registration process was a
public service with significant human rights implications for the community and
that the administration of that process formed part of Ms Ladele’s contractual
duties. Dismissing her appeal, the court noted: “[T]he effect on Ms Ladele of
implementing the policy did not impinge on her religious beliefs; she remained
free to hold those beliefs, and free to worship as she wished”.'** Similarly, in
McFariane v. Relate Avon Ltd,'*® which concerned a relationship counsellor who
had been dismissed when he indicated to his employer that he did not approve
of same-sex relationships on biblical grounds and did not wish to be involved
in counselling such couples. The court, following the approach it had earlier
adopted in Ladele,*® ruled that Mr M had not suffered religious discrimina-
tion. Both decisions were subsequently upheld on appeal to the ECtHR. Again,
in McClintock v. Department of Constitutional Affwirs,'®” which concerned the
request of a JP member of a statutory panel — the JP member resigned when his
request was refused — that he be excused from officiating in cases where he might
have to decide whether same-sex partners should adopt children, the EAT found
that McClintock had not been disadvantaged because of his religious belief and
that, even if he had been, such discrimination would have been justified.
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These cases indicate that religious beliefs — or conscientious objection — will
not justify a refusal to perform contractual duties if they disproportionately affect
the rights of others. The probability of such a disproportionate effect increases
where the beliefs are those of a small minority, as was the case in James v. MSC
Cruises Limited,"*® which concerned a Seventh-Day Adventist who was not pre-
pared to work from sunset on Friday until sunset on Saturday but who failed to
mention this during her job interview. She then claimed religious discrimination
when the job offer was withdrawn following that disclosure. The Tribunal found
that MSC had a ‘real business need’ for Saturday working and, balancing that
against the significance of the disadvantage caused to the complainant, concluded
that the business needs outweighed the discriminatory effects on the complainant
and so dismissed her claim.

Accommodating veligious beliefs/practices in the workplace

The Eweidn case'® established that no clear dividing line existed between hold-
ing and manifesting a religious belief: in that instance, not untypically, there
was a balance to be struck between the conduct of a religious adherent and the
impact of that conduct upon others and upon the requirements of their terms
of employment. In Mr H Monaghan v. Leicester Young Men’s Christian Associa-
tion,'** the Tribunal considered an instruction from the complainant’s manager
that he should not seck to convert those using the YMCA’s services to Christi-
anity. The Tribunal upheld the manager’s action. In Drew v. Walsall Healthcare
NHS Trust,**' it upheld the dismissal of a consultant paediatrician whose team-
work was heavily influenced by his faith and included circulating a prayer which
he described as a personal inspiration and religious references in his professional
communications. In both Chondol v. Liverpool CC'*? and Grace v. Places for Chil-
dren,'** the EAT upheld the firing of staft who were committed Christians, not
because of their beliefs but because they had chosen to manifest them in ways that
adversely impacted upon others and were inappropriate. Similarly, in Apelogun-
Gabriels v. London Borough of Lambeth,"** which concerned an employee who
complained of religious discrimination because of his dismissal for distributing
‘homophobic material’ to co-workers during prayer meetings. The tribunal con-
firmed that the material was offensive and held that any indirect discrimination
involved in his dismissal was justified. In Haye v. London Borough of Lewisham,'** a
Christian administrative assistant was held to have been justifiably dismissed after
posting similar views about LGBT practices on the Lesbian and Gay Christian
Movement’s website.

However, in the workplace, as elsewhere, there may be conflict between two
human rights: freedom of speech and the freedom to manifest religious belief. In
Smith v. Trafford Housing Trust,**® Briggs ] considered whether an employer was
entitled to discipline an employee, a Christian manager, for posting on Facebook
his view that holding civil partnership ceremonies in churches was “an equality
too far”. While accepting that the complainant could have considered this as
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homophobic and have been offended, Briggs J found that “her interpretation was
not in my view objectively reasonable”*” and advised that:'*®

[t]he frank but lawful expression of religious or political views may frequently
cause a degree of upset, and even offence, to those with deeply held contrary
views, even where none is intended by the speaker. This is a necessary price
to be paid for freedom of speech.

As Underhill J explained in Dhaliwal,'*® “it is also important not to encourage a
culture of hypersensitivity or the imposition of legal liability in respect of every
unfortunate phrase”.>

The importance of the proportionality principle must also be borne in mind.
In Thompson v. Luke Delaney George Stobbart Lid,'> a Jehovah’s Witness who
had been refused permission for time off work on Sundays had her discrimina-
tion claim upheld: the refusal was not proportionate because there were other
employees who could have covered the Sunday shift without difficulty. In con-
trast, a plaintift of the same religion with the same complaint failed in Patrick
v. IH Sterile Services Ltd"™* to establish religious discrimination. The Tribunal
considered that the employer could justify interference with the plaintiff’s right
to manifest his religious beliefs, as its contractual obligation to provide sterile
laboratory services to its customers on Sundays was a legitimate aim, and shar-
ing out the obligation to work on Sundays equally across the workforce was
a proportionate means of achieving it. Similarly, in Cherfi v. G4S Security Ser-
vices Lrd,"®* the refusal of a security guard’s request that his working hours be
adjusted to facilitate attendance at a mosque for prayer on Fridays was found to
be justified and his indirect discrimination claim was unsuccessful. The employer
required a certain number of security staff to be on-site during operating hours
and had offered a number of alternative options that had been rejected.

Right to education

In this jurisdiction, the right to a religious component in education was estab-
lished by the Education Act 1944, as amended by the Education Reform Act
1988 and the School Standards and Framework Act 1998. It was accompanied,
in the 1994 Act, by a requirement that schools provide opportunities for pupils
to engage in acts of collective worship.!5

Government funding and veligious education: general overview

No church or religious organisation receives direct funding for religious pur-
poses from the government. Faith schools, however, which now constitute
a third (6,813 as of January 2017) of all schools, receive financial support of
up to 90 percent of capital costs and 100 percent of running costs, including
salaries. In R (Fox & Ors) v. Secretary of State for Education,'>® the plaintitfs
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successfully contended that the school education syllabus in effect gave priority
to religion at the expense of other systems of belief and non-belief. As Warby ]
then summarised:'*

Taken overall, the human rights jurisprudence establishes the following
points of relevance to this claim. In carrying out its educational functions the
State owes parents a positive duty to respect their religious and philosophical
convictions; the State has considerable latitude in deciding exactly how that
duty should be performed, having regard among other things to available
resources, local conditions and, in particular, the preponderance in its society
of particular religious views, and their place in the tradition of the country;
thus, the State may legitimately give priority to imparting knowledge of one
religion above others, where that religion is practised or adhered to by a
majority in society; but the State has a duty to take care that information or
knowledge included in the curriculum is conveyed in a pluralistic manner;
subject to certain threshold requirements, immaterial here, the State must
accord equal respect to different religious convictions, and to non-religious
beliefs; it is not entitled to discriminate between religions and beliefs on a
qualitative basis; its duties must be performed from a standpoint of neutrality
and impartiality as regards the quality and validity of parents’ convictions.

As he went on to note, it was permissible for the State to exercise some discern-
ment in how it gave effect to this duty: “[ T]he Strasbourg jurisprudence shows
that the duty of impartiality and neutrality owed by the State does not require
equal air-time to be given to all shades of belief or conviction”.'>” However, as
that jurisprudence clearly requires religious education in non-faith schools to be
“objective, critical and pluralistic”!%® and while “a fair balance allows the State
to accord appropriate weight to majority views, but does not permit it to treat
the views of minorities in a way that is significantly different at the qualitative
level,”15?

religious beliefs.

therefore such education must also include humanism and other non-
160

Educational focilities: veligion, staffing and pupil access

The provisions of the 1998 Act distinguish between voluntary-aided and voluntary-
controlled schools, community schools, foundation schools and academies: this
differentiation has implications for staffing and for financial support. In voluntary
controlled or foundation schools with a religious character, religion can be taken
into account in appointing the head teacher, and up to a fifth of its teaching staff
can be “selected for their fitness and competence” to give religious education in
accordance with the tenets of the faith of the school. Voluntary-aided schools can
impose religious requirements on all teaching staft and on the criteria for pupil
admission. The appointment of ancillary staft can be subject to religious criteria
where being of a particular religion or religious denomination is a genuine occupa-
tional requirement (GOR).'¢!
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Staffing and religion was the focus of contention in the above-mentioned Glas-
gow City Council v. McNab,'*> when the EAT upheld a tribunal’s decision that
an atheist teacher employed by a Catholic school maintained by the Council
had suffered direct discrimination. Pupil admission can also prove contentious.
In Mandla (Sewa Singh) and another v. Dowell Lee and others,'® a Sikh boy was
denied admittance to a private school because he refused to comply with the
school uniform requirement to cut his hair and remove his turban: a turban being
emblematic of religious/cultural identity, he could not remove it without sacri-
ficing that identity. The House of Lords held that it was unlawful indirect dis-
crimination (albeit racial discrimination under the Race Relations Act 1976) for a
headmaster of an independent school to insist on a uniform requirement of short
hair and caps for boys, thus excluding Sikhs who wear turbans with long hair; the
ruling was echoed in R (Watkins-Singh),'** above.

The most important case in this field, however, is R (on the application of E)
v. Governing Body of JES and the Admissions Appeal Panel of JFS,'*®> which con-
cerned the rules of admission to a Jewish school that had, for 52 years, required a
child — in accordance with Orthodox Jewish doctrine — to have a mother who was
Jewish. In this case, she had converted but that conversion was not recognised
by the Chief Rabbi. The issue for the court was whether the school could claim
an exemption against a charge of racial discrimination on the grounds of their
religious commitments. The High Court ruled that a school that accepts State
funding must not discriminate in its admission policy on the basis of ethnicity.
Subsequently, the UKSC, in a majority ruling, found that what in the High Court
had been characterised as religious grounds were in fact racial grounds, notwith-
standing their theological motivation, and no faith school could be excused from
the prohibition on race discrimination. More recently, in The British Humanist
Association v. LB of Richmond upon Thames,'*° the court considered and dismissed
a claim that the opening of new Catholic primary and secondary schools would
mean operating admissions policies focused predominantly on children who are
Catholic rather than being more widely available to children resident in the area.

State schools, veligion and educational content

Daily collective prayer or worship of “a wholly or mainly . . . Christian character”
is practised in schools in England and Wales. Moreover, the law requires that reli-
gious education in State-funded schools be provided for all children between the
ages of three and 19, and that it should reflect the predominant place of Chris-
tianity while taking into account the teachings and practices of other principal
religious groups in the country. This requirement has generated concern. The
AHRC Network in its 2015 report took the view that:'¢

[t]he protection of the right to freedom of religion or belief of those who do
not wish to participate is undermined by current practices. There may also
be questions of discrimination against those pupils and their families who do
wish to have collective worship provided but who are not Christian.
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Although all parents have the legal right to request that their children do not
participate in religious education, the judiciary have warned that this right offers

insufficient protection:'®®

[A]n opt-out is not an adequate substitute for the provision of an educa-
tional programme which accords the parents their right to respect for their
convictions. The need to withdraw a child would be a manifestation of the
lack of pluralism in question.

The Commission on Religion and Belief in British Public Life has gone even
turther and commented as follows:

The arguments in favour of retaining compulsory Christian worship in UK
schools are no longer convincing'® . . . religious practices should not be
required in publicly funded schools, but also they should not be prohib-
ited. . . . If the curriculum is objective, fair and balanced, and does not
contain elements of confessional instruction or indoctrination, then this
teaching should be required in all schools and there is no reason for a legal
right to withdraw from learning about religion and belief'” . . . governments
across the UK should repeal requirements for schools to hold acts of col-
lective worship or religious observance . . . recognise the negative practical
consequences of selection by religion in schools, and that most religious
schools can further their aims without selecting on grounds of religion in
their admissions and employment practices; require bodies responsible for
school admissions and the employment of staff to take measures to reduce
such selection.'”!

Perhaps as a consequence, head teachers would seem to be becoming more lax
in fulfilling their legal obligation to provide religious education. A 2017 report
issued by the National Association for RE teachers, quoting data obtained under
the Freedom of Information Act, disclosed that more than a quarter of England’s
secondary schools no longer offer religious education.'”? This has led some par-
ents to protest that their statutory rights, and the respect these were entitled to
under Protocol 1 Article 2, were being infringed.

Fuaith schools

Established under the Education Act 1944 as reinforced by s.71 of the School
Standards and Framework Act 1998 — giving parents the right to withdraw their
children from religious education and collective worship in every maintained
school (whether religious or secular) — such schools give full effect to the require-
ment in Article 2 of Protocol 1 that parents’ “religious and philosophical con-
victions” be respected. They now constitute a third of all UK schools and are
overwhelmingly Christian — mostly Church of England or Catholic, though some
are Muslim or Sikh. They are attended by nearly one-quarter of all pupils and are
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exempted by the Equality Act from the general prohibition on religious discrimi-
nation.'”? Although faith schools are obliged to follow the National Curriculum,
the exemption permits an extensive range of discriminatory practice, including:
preferential treatment in terms of funding to become established; permission to
discriminate in pupil admissions'”*
in favour of religious belief; and a corresponding alignment of social values in

and staffing;'”® a teaching curriculum skewed

regard to issues such as gay marriage, abortion and so on, though they are not
entitled to State subsidised transport.'”®

Islamic schools and madrassas have attracted official concern on human rights
grounds.'”” Most recently, in the Al-Hijrah School case,)”® this concern focused
on a voluntary-aided Islamic, mixed-sex, State school which Ofsted had ruled
was breaching the 2010 Equalities Act by strictly segregating pupils from the
age of nine, teaching them in different classrooms, making them use separate
corridors and play areas and applying this policy also to clubs and school trips.
The Court of Appeal found the school’s defence of its policy on the grounds of
Islamic teaching to be irrelevant, as was the fact that it had parental approval:
cach child had a statutory right under the 2010 Act to be educated in a non-
discriminatory manner. This is an important ruling because it gave clear prec-
edence to rights of equality rather than to religious privilege and may presage
further constraints upon the exemptions enjoyed by religious organisations. It
prompted Ofsted to declare an intention to scrutinise other schools with similar
policies, including several Orthodox Jewish and Christian faith schools. Further
initiatives include mandatory registration for all madrasses and for all children
who are being home-schooled.

The Commission on Religion and Belief in British Public Life, in its 2015
report, recommended that faith schools “should take measures to reduce selec-
tion of pupils and staff on grounds of religion”.!” It has warned:'*

In England successive governments have claimed in recent years that faith
schools and free schools create and promote social inclusion which leads to
cohesion and integration. However, in our view it is not clear that segrega-
tion of young people into faith schools has promoted greater cohesion or
that it has not in fact been socially divisive and led rather to greater misun-
derstanding and tension. Selection by religion segregates children not only
according to religious heritage but also, frequently and in effect, by ethnicity
and socio-economic background. This undermines equality of opportunity
and incentivises parents to be insincere about their religious affiliation and
practice. . . . Bodies responsible for school admissions should take measures
to reduce selection on grounds of religion in State-funded schools.

Right to non-discvimination in sevvice provision

The right to non-discrimination in service provision, enlarged and now given effect
by ECHR case law and the Equality Act 2010, protects against discrimination in
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the supply of goods and services, including accommodation, as well as in employ-
ment, occupation and vocational training. It is one which not infrequently gener-
ates litigation when service provision is refused on religious grounds.

Provision by religious organisations

The Catholic Care case provides a stark example of what can happen when human
rights collide: in this instance, equality and the freedom of religion. It concerned
the refusal of that adoption agency to provide its services to same-sex cohabit-
ing couples or civil partners (or to unmarried couples), on the basis that to do
so would be contrary to the tenets of the Catholic Church. In the High Court,
Briggs J advised that the services could be restricted on the basis of sexual ori-
entation only if the restriction amounted to a proportionate means of achieving
a legitimate aim. The regulatory authority concluded that this test was not satis-
fied, reasoning that religious conviction was insufficient to justify the discrimina-
tion by the charity because of the public nature of its activities. This decision was
then appealed to the First-tier Tribunal (Charity)'®! where it was dismissed fol-
lowing the Tribunal’s finding that the charity had failed to meet the statutory test
imposed by 5.193 of the Equality Act 2010 requiring it to demonstrate that the
less favourable treatment it proposed to offer same-sex couples would constitute
a proportionate means of achieving its legitimate aim of providing suitable adop-

tive parents for a significant number of ‘hard to place’ children.'®?

Provision of public services

R (on the application of Johns) v. Derby City Council® concerned members of
the Pentecostal Church, with strong religious views against homosexuality, who
had been rejected as foster carers by Derbyshire County Council. Their claim
that their beliefs were not a legitimate fostering concern, that these beliefs would
not impede them from offering a foster-care service and that their rejection con-
stituted religious discrimination by the Council, were dismissed by the court.
Munby L], following the decisions in Ladele and McFarlane, reasoned that the
rejection was due to their stance on sexual orientation, not because of their reli-
gious belief, and that the Council was entitled, indeed required, to ensure that its
public service provision was compliant with equality and non-discrimination leg-
islation. That rationale was subsequently endorsed by the ECtHR which ruled,
in relation to both applicants, that their employer pursued a legitimate aim — to
provide public services without discrimination.'®* The ECtHR considered that
the right not to be discriminated against on the ground of sexual orientation was
protected by the ECHR.

Private goods and service provision

The same conflation of sexual mores and religious belief permeates equality case
law in the private sector. For example, in Bull v. Hall and Preddy,'®® the UKSC
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confirmed that it was unlawful discrimination for Christian hotel owners to refuse a
double-bedded room to a same-sex couple and dismissed their argument that they
should not be compelled to run their business in a way which conflicts with their
deeply held religious beliefs. Again, among a number of similar cases, the court in
Black and Morgan v. Wilkinson'®® held that a same-sex couple requesting a double
bedroom, who were neither married nor in a civil partnership, had been unlawfully
discriminated against on the grounds of their sexual orientation in breach of regula-
tion 4 of the Equality Act (Sexual Orientation) Regulations 2007. The court point-
edly emphasised that “the application of the regulations to the defendant’s bed and
breakfast establishment does not prevent her from holding her religious beliefs”.

Where the service provider is expected not only to provide a service but, in
doing so, to express support for a position with which they disagree, then it might
be argued that the right to freedom of expression comes into play. Such a scenario
arose in the Northern Ireland ‘gay cake’ case.'® The court at first-instance ruled
that it was unlawful direct discrimination on grounds of sexual orientation for a
bakery owned by two Christians to refuse to bake a cake which had printed on it
a picture of “Bert and Ernie” and the caption “Support Gay Marriage”. Morgan
LCJ for the Court of Appeal, in upholding that ruling, weighed considerations of
equality and religious freedom:'#®

To prohibit the provision of a message on a cake supportive of gay marriage
on the basis of religious belief is to permit direct discrimination. If businesses
were free to choose what services to provide to the gay community on the
basis of religious belief the potential for arbitrary abuse would be substantial.

However, when finally determined by the UKSC,'® that court took a different
view. It considered that the central issue was the right to freedom of expression.
Overturning the earlier decisions, the UKSC found that there had been no dis-
crimination: neither political nor based on sexual orientation. As Lady Hale put
it, on behalf of a unanimous bench:°

The objection was not to Mr Lee because he, or anyone with whom he associ-
ated, held a political opinion supporting gay marriage. The objection was to
being required to promote the message on the cake. The less favourable treat-
ment was afforded to the message not to the man . . . what matters is that by
being required to produce the cake they were being required to express a mes-
sage with which they deeply disagreed . . . the bakery would have refused to
supply this particular cake to anyone, whatever their personal characteristics.
So there was no discrimination on grounds of sexual orientation.

Service deninl on grounds of conscientious objection

Health and social care professionals, in the UK as elsewhere, are with increasing
frequency being penalised for refusing to engage with public services that offend
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their consciences. In response, the Conscientious Objection (Medical Activities)
Bill 2017 was introduced in Parliament as a private Peer’s bill to clarify the rights
of conscientious objection for medical professionals, protecting them from par-
ticipating in medical procedures — such as IVF or abortion — to which their beliefs
are opposed.

Broadcasting sevvices

Publishing by way of broadcasting is not legally required to be inoffensive to the
sensitivities of an individual or group.'*! In Sunday Times v. the United Kingdom
(no. 1),'? and Handyside v. the United Kingdom,'”® the EctHR considered that
the protection of Article 10 extended to the broadcasting of religious advertise-
ments that “offend, shock or disturb”. Most recently, a 60-second advertisement
based on the Lord’s Prayer, due to be shown immediately before Star Wars: The
Force Awakens, was banned by the cinemas concerned on the grounds that it was
likely to cause offence. This elicited the following admonition from the Equality
and Human Rights Commission:'*

Freedom to hold a religion and freedom to express ideas are essential British
values. . . . There is no right not to be offended in the UK; what is offensive
is very subjective and lies in the eye of the beholder.

Conclusion

For present purposes, the most obvious distinguishing feature of this jurisdic-
tion is the fact that for many centuries it has had an ‘established’ church. The
Church of England continues to be formally bound to the State with all the ancil-
lary complications that this relationship has traditionally entailed. Consequently,
those belonging to other religions and to none may well be justified in taking
the view that the privileges granted to that Church compromise both their right
to freedom of religion and the principle of State neutrality. The locus standi of
the Church of England, however, is only one aspect of the deeply Christian cul-
tural heritage embodied in the language, laws, literature, architecture, music and
artwork of this country: a heritage which it has very largely succeeded, over the
centuries, in transplanting to all other Part II jurisdictions, though all others have
chosen to reject an ‘established’ church. Paradoxically, this leadership is currently
being reversed: the UK, the progenitor common-law jurisdiction, is now show-
ing every sign of espousing secularism rather than religion.

The transition from a mainly Christian nation to one that has become steadily
more secularist has not been without challenges along the religion/human rights
transect. The promotion of pluralism naively overlooked the need to recognise
and make appropriate arrangements to accommodate the very different values
and beliefs of non-Christian religious groups. The problems represented only too
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graphically in the Rotherham scandal and in the non-prosecution of FGM cases
revealed the extent to which policy was blind to the realities of religious/cultural
difference. Arguably, the current policy drive to facilitate the opening of more
“faith’ schools stands a good chance of compounding a problem of polarised
religious/cultural communities.

There is some evidence of an awareness to build in corrective measures. So, for
example, that the UK, alone among the common-law jurisdictions, has recently
made the continued right of religious organisations to tax exemption conditional,
upon evidence of their now satisfying a public benefit test, seems appropriate in
the light of past evidence to the contrary. Also, the current private Peer initia-
tive to introduce Conscientious Objection (Medical Activities) legislation would
seem to indicate an awareness that it would be prudent to avoid a policy drift that
might exacerbate social polarisation.
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4 JIreland

Introduction

Catholic Ireland, an identity confidently established in previous generations, has
taded in recent decades. However, while the institutional authority of Catholi-
cism has undoubtedly been eroded by a mix of internal scandals and the external
pressures of globalisation and multiculturalism, a legacy of religious protection-
ism continues to inhibit the modernisation of family law and public services,
particularly in relation to matters of sexuality and education.

This chapter follows the pattern laid down by its predecessor. Beginning
with an outline of the relevant international and domestic legal framework, it
then examines the law governing the relationship between the State and human
rights /religion as evidenced in constitutional provisions, legislation and case law.
This leads into a consideration of the key human rights — the freedoms of reli-
gion, association and expression — and their interrelationships. The final and larg-
est section reviews the case law generated by issues arising from the overlapping
human rights, equality and religious frames of reference.

Current legal framework

In the Republic of Ireland, the law relating to religion and human rights is a
tusion of traditional conservative provisions, some recent modernising statutes
and a good deal of international legislation. As a wholly committed member of
the EU, Ireland has embraced European instruments, enacted its leading human
rights declarations and absorbed ECHR and ICCPR jurisprudence.

International legisiation

The main constituent parts of this framework are as in England and Wales (see
Chapter 3). Essentially, they comprise Articles 9 and 14 of the European Con-
vention on Human Rights as applied in conjunction with international treaties,
conventions and protocols,' and certain EU Directives,” together with decisions
of the ECtHR, of the UN HRCommittee and of the European Court of Justice
as they interpret directives and rights under the EU Treaty.
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The European Convention on Human Rights (ECHR)

The ECHR guarantees religious freedom and prohibits discrimination on reli-
gious grounds. It requires that any interpretation of ‘religion’ be applied objec-
tively, have reasonable justification® and be non-discriminatory; any differential
treatment must comply with strict standards. Article 14 of the Convention, as
supported by Article 9 (the right to freedom of thought, conscience and reli-
gion) and by Article 1 of the First Protocol (the right to peaceful enjoyment of
property), now have a direct bearing upon Irish domestic law. Moreover, Article
29.4.6 of the Constitution makes express provision for European Union law to
prevail over Irish domestic law where the two are in conflict, but only to the
extent that such EU law is “necessitated” by Ireland’s membership.

Domestic legislation

Constitutional authority and principles are augmented by a not untypical range
of equality and non-discrimination legislation.

The Constitution

Bunreacht na hEiveann, the Irish Constitution, was enacted by parliament — the
Oireachtas — in 1937. Article 44.1 declares that “the State acknowledges that
the homage of public worship is due to Almighty God. It shall hold His Name
in reverence, and shall respect and honour religion”. The fact that a degree of
primacy is constitutionally granted to Catholicism was broadly acknowledged by
O’Higgins CJ in Noyris . AG*®

Articles 40—44 of the Constitution specifically provide protection for funda-
mental rights, including freedom of religion and belief. Article 40.1. states:

All citizens shall, as human persons, be held equal before the law. This shall
not be held to mean that the State shall not in its enactments have due regard
to differences of capacity, physical and moral, and of social function.

The limitations of this constitutional equality assurance were recognised in the
comment offered by Henchy J in Dillane v. Ireland:S

When the State . . . makes a discrimination in favour of, or against, a person
or category of persons, on the express or implied grounds of a difference of
social function the courts will not condemn such discrimination as being in
breach of Article 40.1 if it is not arbitrary, capricious, or otherwise not rea-
sonably capable, when objectively viewed in the light of the social function
involved, of supporting the selection or classification complained of.

Shortly afterwards, O’Higgins CJ acknowledged that the preferential State treat-
ment of religion could be seen as being among such limitations. In Norris,” he
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declared that, as he understood it, the Irish people had proclaimed in the Pre-
amble to the Constitution a “deeply religious conviction and faith and an inten-
tion to adopt a Constitution consistent with that conviction and faith and with
Christian beliefs”. Notwithstanding the declaration in Article 44.2.3 that the
State shall not discriminate on religious grounds, a considerable body of case
law accruing before and after the O’Higgins pronouncement testifies to such
preferential treatment.

The Workplace Relations Act 2015

This legislation governs the rights and responsibilities of employers and employ-
ees. It provided a new adjudication process to settle disputes in the workplace
by consolidating the various functions of the Labour Relations Commission,
the Employment Appeals Tribunal (EAT), the National Employment Rights
Authority and the Labour Court into a single body — the Workplace Rela-
tions Commission — which commenced in October 2015. There is a right of
appeal to the Labour Court with a further appeal, on a point of law only, to the
High Court.

The Employment Equality Acts 1998-2015

This legislation came into effect in 1998 and has since been amended by the
Equality Act 2004 (exemption for religious bodies is provided in both this
and in the Equal Status Act, s.7), the Civil Partnership Act 2010 and other
statutes. It provides protection for workers against discrimination, harassment
and sexual harassment in the workplace. It promotes equality in the workplace
and prohibits discrimination across nine different grounds: gender, civil status,
family status, sexual orientation, religion, age, race, disability and membership
of the Traveller Community.

The Equal Status Acts 2000-2015

This legislation came into effect on the 25 October 2000 and includes the Equal
Status Act 2000, the Equality Act 2004, the Equal Status (Amendment) Act
2012 and the Equality (Miscellanecous Provisions) Act 2015. These statutory
provisions prohibit discrimination in employment, housing assistance, vocational
training, advertising, collective agreements, the provision of goods and services
and other opportunities to which the public generally have access, on any of the
above nine grounds.

The Equality Act 2004

This legislation abolished the upper and lower age thresholds, while 5.8 broad-
ened the definition of ‘harassment’ in the 1998 Act.
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The European Convention on Human Rights Act 2003

This legislation partially incorporates the ECHR, together with several of'its Pro-
tocols, into domestic law. Irish courts are consequently instructed: in s.2, that
“in interpreting and applying any statutory provision or rule of law, a court shall,
in so far as is possible, subject to the rules of law relating to such interpreta-
tion and application, do so in a manner compatible with the State’s obligations
under the Convention provisions”;’ in s.4, that “judicial notice” be taken of the
Convention provisions and of judgments of the ECtHR or any decision of the
Committee of Ministers established under the Statute of the Council of Europe
on any question in respect of which it has jurisdiction; and they must also, when
interpreting and applying the Convention provisions, take due account of the
principles laid down in such judgments or decisions. Under s.5, a court may make
a “declaration of incompatibility” where it finds that legislation or a rule of law
is incompatible with the State’s obligations under the ECHR, in which case the
matter must be referred to the Oireachtas.

Other legisiation

Other relevant statutes include: the Pensions Act 1990-2008; the Unfair Dis-
missals Act 1977-2007; the Social Welfare (Miscellaneous Provisions) Act 2004,
which prohibits discrimination in the provision of occupational pensions; and
the Prohibition of Incitement to Hatred Act 1989, which outlaws hate speech,
including incitement to hatred based on inter alin, sexual orientation. There
have been protests from organisations such as the Irish Council of Civil Liberties
regarding the absence of legislation specifically prohibiting religiously motivated
hate crimes. Also, and of considerable importance, is the currently pending Equal
Status (Admission to School) Bill 2016 (see below).

International courts and regulatory bodies

Ireland, unlike England and Wales, is to continue its EU membership for the
foreseeable future and will therefore continue to accept the superior appel-
late jurisdiction of the ECJ and the ECtHR as well as remain accountable
to various international committees for progressing the implementation of
convention provisions.

The European Court of Human Rights (ECtHR)

Under s.4 of the European Convention on Human Rights Act 2003, “judicial
notice” is required to be taken of ECtHR judgments. In making its determina-
tions, the ECtHR allows States a wide margin of appreciation'® when it comes
to placing limitations on the manifestation of one’s religion and belief. In decid-
ing whether there has there been a limitation or interference on the exercise of
the applicant’s religion, the infringement must be: (a) prescribed by law and (b)
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necessary in a democratic society!! for a permissible purpose, that is, directed to a
legitimate purpose and proportionate in scope and effect (see further Chapter 2).

The Human Rights Committee (HRC)

This body of independent experts, monitors implementation of the ICCPR. Ire-
land is required to submit a progress report every four years to which the HRC
responds and makes recommendations as to additional goals (see further Chap-
ter 2). In relation to the Optional Protocol 1, Ireland has registered the reserva-
tion that it does not accept the competence of the HRCommittee to consider
a communication from an individual if the matter has already been considered
under another procedure of international investigation or settlement.

Other fora

The bearing of European and other international fora on Irish affairs is much
the same as in England and Wales. For present purposes, the European Court
of Justice and various other committees established by their respective interna-
tional conventions to monitor implementation have intermittent relevance (see
further Chapter 2).

Domestic courts and regulatory bodies

As elsewhere, in practice, most religion-related disputes are addressed by the
national regulator for human rights and equality, though the High Court
also plays a well-established role, as will the new Court of Appeal, and occa-
sionally matters with a constitutional dimension will be determined by the
Supreme Court.

The Irish Human Rights and Equality Commission (IHREC)

On 1 November 2014, the Equality Authority (established in 1999) and the
Irish Human Rights Commission (established in 2000) merged to become
the IHREC, which assumed responsibility for regulating matters arising under
the Employment Equality and Equal Status legislation and under the Human
Rights Commission Act 2000. Its primary function is to protect and promote
human rights and equality and to build a culture of respect for human rights,
including religious freedom.

The Workplace Relations Commission (WRC)

Established under the Workplace Relations Act 2015, the Commission
replaces the Employment Appeals Tribunal and consolidates the functions
of many other bodies, including the Labour Relations Commission, Rights
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Commissioner Service, Equality Tribunal and the National Employment
Rights Authority. It hears cases of reported workplace discrimination, includ-
ing on the basis of religion, and it operates a blanket anonymity policy when
reporting its rulings.

The Labour Court

Equality claims may be heard by the Labour Court on appeal from the WRC.

International veports on human rights in Ireland

The UN has repeatedly criticised Ireland’s record on human rights and govern-
ment inaction on several fronts, many of which are linked to religious values,
specifically Catholicism: the treatment of survivors of the Magdalene laun-
dries; the absence of safe and lawful abortion; gender parity; and the rights of
transgender people. It has also called upon Ireland to give formal recognition
to Travellers as an ethnic group. In July 2014, following its fourth ‘universal
periodic review’ of Ireland’s compliance with the ICCPR, the UN HRC advised
that Ireland was breaching the fundamental human rights of atheists and mem-
bers of minority faiths — including freedom of conscience, equality before the
law and freedom from discrimination — contrary to the International Covenant
on Civil and Political Rights. It reported that both the new abortion legislation
and the Constitution must be revised to ensure women who are pregnant as a
result of rape, incest or who have a diagnosis of fatal foetal anomaly have access
to abortion if they so choose, and called for access to abortion where a woman’s
health is at risk. It reiterated its “previous concern regarding the highly restric-
tive circumstances under which women can lawfully have an abortion owing
to Article 40.3.3 of the Constitution and its strict interpretation by the State
party”. The committee also considered Article 41.2, which declares that “by
her life within the home a woman gives to the State a support without which
the common good cannot be achieved”, and guarantees to protect mothers
from having to work outside the home “to the neglect of her duties within the
home”. It recommended that “the State party should take concrete steps . . . to
facilitate the amendment of Article 41.2 of the Constitution to render it gender
neutral and further encourage greater participation of women in both public
and private sectors”. It called for two referendums to be held: on abortion and
on the place of women in society.

The United Nations Committee on Economic, Social and Cultural Rights
has similarly expressed concern regarding: the failure of the Irish State to pro-
tect the human rights of atheists and secularists in the Irish Education system;
discrimination against women under the right to health; and with regard to
the blasphemy laws. Also noteworthy is the 2016 report of the UN Commit-
tee on the Rights of the Child which called for an end to compulsory school
worship.!?



114 Law, policy & practice
The State and the human rights/religion intersect

Article 44.2.3 of the Constitution declares the following:

The State shall not impose any disabilities or make any discrimination on the
grounds of religious profession, belief or status.

As Henchy ] remarked, “[T]he primary aim of the constitutional guarantee is to
give vitality, independence and freedom to religion”,'® an aim which, arguably,
the State has successfully pursued as evidenced by its record of consistently dis-
criminating in favour of religion, specifically Catholicism.

Balancing the intevests of Chuvch and State

Until the late 1960s, the State/Church relationship verged on the theocratic;
such was the degree of mutual support embodied in the Constitution. Abor-
tion, contraception, homosexuality and divorce were among the ‘no-go areas’
cordoned off by State laws and Church veto.

State- and veligion-related tervovism

Ireland’s policy of neutrality has kept it out of active participation with ‘the
allies’ in their wars in Islamic countries: it not only declined to send troops to
the Iraq wars but there was strong resistance to the use of its airport at Shan-
non for the purposes of US troop transport and for ‘extraordinary rendition’.
Ireland is currently a non-combatant nation for the purposes of the ongoing
war against ISIS.

State neutrality

While the Constitution declares that the State may not ‘endow’ any religion
(Article 44.2.2), nor discriminate on religious grounds (Article 44.2.3), it also
explicitly asserts the Christian values of the State — derived specifically from Cath-
olic teachings — in the Preamble and elsewhere in various Articles.™*

Christian symbols/prayers in State fucilities

The Constitution requires the President, judges and members of the Council of
State to swear a religious oath before taking office (Articles 12, 31, 34). Other
religious references include: all authority is held to come from ‘the Most Holy
Trinity’; obligations are owed to ‘our divine Lord Jesus Christ’; and the State
is urged to hold the name of God in reverence and to honour and respect reli-
gion. While not mentioning Catholicism, such references clearly discriminate in
favour of religion, specifically Christianity. This is reinforced by the practice of
commencing daily parliamentary business with a prayer calling upon “Christ our



Ireland 115

Lord” for guidance, and by the daily transmission of the Angelus by Raidio Teil-
ifis Eiveann, the State broadcasting company.

Protecting veligion from the State

While Article 44 prohibited any State establishment or endowment of religion,'®
or any State discrimination on the basis of religious belief, Article 44.1.3 extended
State recognition to:

the Church of Ireland, the Presbyterian Church in Ireland, the Methodist
Church in Ireland, the religious Society of Friends in Ireland, as well as the
Jewish Congregations and the other religious denominations existing in Ire-
land at the date of the coming into operation of this Constitution.

By omitting reference to other religions or beliefs, the Constitution conferred on
the State an implied duty to give primacy to the protection of Catholicism and
those specified religions.

Intervention in Church disputes

The courts follow case precedents by not inquiring into the inherent validity of a
particular religion, nor do they examine the relative merits of different religions.
As Henchy J explained in McGrath and O Ruaire v. Trustees of Maynooth Col-
lege,' the court had no power to intervene in the appointment procedures of reli-
gious dominations which were protected by Article 44.2.3 of the Constitution:'”

[Flar from eschewing the internal disabilities and discriminations which flow
from the tenets of a particular religion, the State must on occasion recognise
and buttress them. For such disabilities and discrimination . . . are part of the
texture and essence of the particular religion.

This was an approach confirmed later by Barrington J when considering the rela-
tive Jocus standi of the Muslim, Hindu and Jewish religions under Article 44.'8

State protection of its traditional religions/cultural identity

The Constitution unequivocally commits the State to upholding the nation’s
declared religious/cultural identity. The Preamble begins with “in the name of
the Most Holy Trinity” while Article 6 provides that “all powers of government,
legislative, executive and judicial, derive, under God, from the people”. Article 44
makes special reference to the Christian nature of the State and pledges the State
to uphold its duty to pay “the homage . . . due to Almighty God”, and religious
values are commended as being of central importance to Irish society. This pro-
tective approach to the traditional culture was apparent in Campaign to Separate
Church and State.,' which concerned, among other matters, the presence of
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Catholic icons or artwork in classrooms. Barrington J then ruled that publicly
funded schools are not obliged “to change the general atmosphere of its school
merely to accommodate a child of a different religious persuasion”. Again, in
O’Shiel v. Minister for Education,*® Lattoy ] upheld a requirement that publicly
funded schools give preference to employing teachers qualified to teach Irish
to a reasonable standard. However, this is counterbalanced to an extent by the
observation of Hogan J:!

Article 44.2.1 protects not only the traditional and popular religions and reli-
gious denominations — such as, for example, Roman Catholicism, the Church
of Ireland and the Presbyterian Church — but perhaps just as importantly, it
provides a vital safeguard for minority religions and religious denominations
whose tenets are regarded by many as unconventional.

State prefevencing of veligious ovganisations

Barrington J, in Corway v. Independent Newspapers (Ireland) Ltd,** when con-
sidering the Jocus standi standing of religions under Art. 44 of the Constitution,
commented that it:

is an express recognition of the separate co-existence of the religious denom-
inations, named and unnamed. It does not prefer one to the other and it
does not confer any privilege or impose any disability or diminution of status
upon any religious denomination, and it does not permit the State to do so.

The religious exemption

Under the Equal Status Acts 2000-2012, s.7(3)(c), schools may offer preferen-
tial admission to pupils of certain religious backgrounds where “the objective of
the school is to provide education in an environment which promotes certain
religious values”, and s.7(2) enables a school to refuse admittance to a pupil who
is not of its denomination where it can prove that “the refusal is essential to main-
tain the ethos of the school”. Similarly, under the Employment Equality Acts
1998-2012, s.37(1), a religious, medical or educational institution established
for a religious purpose may discriminate where it is reasonable to do so in order
to maintain the ‘religious ethos’ of the institution or is reasonably necessary to
avoid undermining that ethos.?® Unfortunately, there is no definition of ‘ethos’,
though it is reasonably certain that a religious preference may be legitimately
exercised in respect of employees, job applicants or pupil admissions, including
reserving quotas of places available in certain teaching and nursing institutions,
and will include disciplinary action against employees who breach the established
standards and traditions of a religious institution.?*
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In Quinn’s Supermarket Ltd v. Attorney GeneralP® and in Re Article 26 and the
Employment Equality Bill 1996,2° the Supreme Court confirmed that a religious
action may be exempt from general laws if a failure to provide an exemption
would restrict or prevent the free profession and practice of religion. It is clear,
however, that not every “distinction necessary to achieve this overriding objec-
tive will be valid”.?” In the latter case, the Supreme Court ruled that it was consti-
tutionally permissible to discriminate on grounds of religious profession, belief or
status if this is necessary to “give life and reality” to the constitutional guarantee
of freedom of religion.?®

Regulatory privileges

Religious organisations in Ireland have traditionally been self-regulating. There
has never been a requirement for them to register with any government body.
Religious status conferred an exemption from the regulations imposed by the
Revenue Commissioners, leaving only those that were incorporated amenable
to the routine administrative requirements of the Companies Office. The con-
sequences of a lax regulatory regime were recorded in the Ryan Report® of the
Commission to Inquire into Child Abuse in orphanages and schools and the
Murphy Report® regarding sexual abuse in the archdiocese of Dublin — both
detailing many decades of child abuse perpetrated by Catholic clergy.

The exemption from registration is continued under the Charities Act 2009,
5.48(6) of which extends this privilege to an “education body”. As many of these
are owned and/or managed by religious organisations, this has the effect of ena-
bling them to avoid the levels of fiscal monitoring, regulatory accountability and
public transparency now expected of all other charities. Exemption is also evident
in the freedom that permits many religious bodies to establish member-only out-
reach charities: for example, Jah-Jireh homes are charitable facilities established
and run wholly and solely to give accommodation and care to members of the
Jehovah’s Witnesses community.

Tax privileges

Religious organisations in Ireland, unlike in England and Wales, are legally pre-
sumed to satisfy the public benefit test and therefore automatically qualify for
charitable status and associated tax exemption privileges. Under s.2 of the Chari-
ties Act 2009, the definition of “charitable organisation” extends to religious
organisations or communities, including, again unlike in England and Wales,
‘closed” communities such as convents. The provision goes on to provide an
exemption from restrictions solely in favour of “a religious organisation or com-
munity, on accommodation and care of members of the organisation or commu-
nity”. As a very large proportion of all charitable entities in this jurisdiction — gifts,
donations, bequests, educational and health service facilities, and many other
organisations — have religious status, this could be construed as constituting a
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State policy of positive discrimination in favour of religion — which, in practice,
means mainly Catholicism.

Testamentary privileges

The courts in Ireland, following the precedents established by their English
counterparts, similarly endorsed the religious discriminatory preferences of tes-
tators. For example, in Duggan v. Kelly,*' a condition against marrying a Papist
was upheld and so, in Re McKenna,** was a condition against marrying a Roman
Catholic, while in Re Knox* the court upheld a condition restricting marriage
to a Protestant wife with Protestant parents. Only when the right to make such a
conditional testamentary disposition was trumped by what was considered to be a
greater duty, such as the educational obligation of parents under Article 42 of the
Constitution, did the courts rule religiously discriminatory dispositions invalid.*

State funding of faith-based facilities and services

In practice, the policy of providing State funding has been one aimed not
directly at assisting religious purposes but toward assisting Roman Catholic
organisations most usually in their role as service providers in health care and
education. The long-established government practice of funding staft or equip-
ment in mainly Catholic, but partially Protestant, controlled service provision
in some hospitals and most schools is set to continue for the foreseeable future
(see further below).?®

In Campaign to Separate Church and State Ltd,*® a challenge to the con-
stitutionality of the State funding of school chaplains was launched by an
organisation opposed to State involvement with religion, arguing that this use
of funding discriminated against those of non-Christian beliefs and secular-
ists and would be better directed toward improving non-religious education
services. The court found that parents had the right to have religious educa-
tion provided in the schools which their children attend and were not obliged
to settle merely for religious ‘instruction’. The role of the chaplain helped
to provide this extra dimension to the religious education of children and
therefore:¥”

the State by paying the salaries of chaplains in community schools is having
regard to the rights of parents vis-a-vis the religious formation of their chil-
dren and enabling them to exercise their constitutionally recognised rights

and?®

the present system is merely a manifestation, under modern conditions, of
principles which are recognised and approved by Articles 44 and 42 of the
Constitution.
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Barrington ] concluded his judgment in the Supreme Court by adding two cave-
ats to his decision. First, the system of salaried chaplains had to be available to all
community schools of whatever denomination on an equal basis in accordance
with their needs, and second, it was constitutionally impermissible for a chaplain
to instruct a child in a religion other than the child’s own without the knowledge
and consent of his or her parents (see further below).

Religion and the freedoms of association and expression

Religion and belief, having remained undefined by Irish legislators and judiciary,
are matters that have largely retained their traditional meaning. The interpreta-
tion of, and structural relationship between, the freedoms of religion, association
and expression have only occasionally attracted judicial attention.

Freedom of veligion

The Constitution acknowledges a duty to “respect and honour religion” (Article
44.1), provides for the freedom of conscience and the free profession and prac-
tice of religion, subject to public order and morality (Article 44.2.1) and directs
that the State must not impose any disabilities or make any discrimination on
the ground of religious profession, belief or status (Article 44.2.3). The Euro-
pean Convention on Human Rights Act 2003 incorporates the ECHR provi-
sions, while further protection is available under the EU Charter of Fundamental
Rights and Article 18 of the ICCPR.

Definitions

The Constitution makes no express reference to faiths that do not profess belief
in a god, nor to polytheistic religions, nor to beliefs of a wider philosophical
nature such as humanism. Statute law also provides no definition of what consti-
tutes a ‘religion’ or ‘belief”. Effectively, then, Irish law continues the traditional
common-law understanding that such matters rest on a belief in the existence of
a Supreme Being and on worship of that Being.

e ‘Religion’
As Barrington J explained in Corway v. Independent Newspapers (Ireland) Lid:*

[T]he State acknowledges that the homage of public worship is due to
Almighty God. It promises to hold his name in reverence and to respect
and honour religion. At the same time it guarantees freedom of conscience,
the free profession and practice of religion and equality before the law to
all citizens be they Roman Catholics, Protestants, Jews, Muslims, agnostics
or atheists.
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This interpretation was endorsed by Hogan J in Temple Street,*® when he noted that
the State is required to give parity of recognition to Christian and non-Christian
religions. However, given the fact that the Constitution leans heavily toward
Christianity — particularly Roman Catholicism — there remains some doubt as to
the reality of that parity.

A distinctive characteristic of religion in this jurisdiction has been and remains
an emphasis on the importance of private piety. Its significance was recognised by
Gavan Dufty ] in Maguire v. Attorney General*' and in ve Howley.*

e  ‘Beliefs’

The view that a legal definition of religion could be satisfied by a system of belief
not involving faith in a god has never been unequivocally affirmed by the judi-
ciary, and the legislators have clearly chosen not to avail of the opportunity to
break with tradition by specifically extending recognition to philosophical beliefs.
Attempts to broaden recognition to include recognition for humanism, for
example, have failed. However, while Irish statutory law retains the traditional
requirement of a belief in god, the case law explicitly extends the constitutional
guarantee of freedom of religion beyond monotheistic Christian religions.

Manifestation of religion or belief

The ‘“free practice’ clause in Article 44 of the Constitution is conditional upon its
exercise being compliant with other rights — particularly free speech and freedom
of association — and from time to time this has arisen for consideration in the
Irish courts.*

Religious discrimination

The basic principles governing religious discrimination are laid down in the Con-
stitution, particularly Article 44.2.3. However, in Campaign to Separate Church
and State v. Minister for Education,** the Supreme Court upheld the legality of
religious discrimination when it found that parents had a constitutional right to
have religious education provided in schools. Again, In the Matter of Article 26
of the Constitution and In the Matter of the Employment Equality Bill, 1996,*°
the same court concluded that it was permissible, on a constitutional basis, to
make distinctions on grounds of religion in certain restricted circumstances when
necessary to “give life and reality to the guarantee of free profession and practice
of religion”.

Currently, the Equal Status Act 2000 provides that ‘discrimination’ can be
taken to occur when a person is treated less favourably than another person is, has
been or would be treated in a comparable situation on any of the nine specified
grounds. As between any two persons, the discriminatory grounds under s.6(2)
(e) include “that one has a different religious belief from the other, or that one
has a religious belief and the other has not”. The Equality Act 2004, s.85A, in
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keeping with the Employment Equality Directive 2000,/78 /EC, states that in
addition to “direct” discrimination, there is also indirect victimisation and harass-
ment or sexual harassment.

Freedom of association

The Constitution, Article 40.6.1, protects the right to form an association but
makes its exercise subject to legislative requirements protecting public order
and morality.*¢

The ‘positive action’ provisions

The Employment Equality Acts 1998-2011, ss.24(1), 33 and 37(1)(a),
together with the Equality Act 2004, ss.15 and 22, all permit positive discrimi-
nation on religious grounds by allowing more favourable treatment of employ-
ces or prospective employees in religious, educational or medical institutions.
This applies not just to accessing jobs but also for more favourable conditions
of employment.

The decision in Quinn’s Supermarket was unequivocally based upon a per-
ceived need to extend ‘positive discrimination’ to the interests of a religious
minority. The plaintiff’s argument — that special exemption for Jewish kosher
butchers from the Sunday trading laws was discriminatory against non-Jewish
shopkeepers — was rejected, though the exemption was struck down on the basis
that it went further than was necessary to protect religious freedom. Again, in
Re Article 26 and the Employment Equality Bill 1996, s.12 of the Bill provided
that the prohibition on religious discrimination would not apply to the selection
of nurses or primary teachers for employment in any “religious, educational or
medical institution which is under the direction or control of a body established
for religious purposes”. Such institutions were permitted to give “favourable
treatment” on grounds of religion to employees, and to prospective employees in
terms of recruitment — if necessary “to uphold the religious ethos of the institu-
tion”.*¥ This was termed “positive discrimination” by counsel for the Attorney
General, but must now be read subject to s.11 of the 2015 Act.

Freedom of expression

The Constitution, Article 40.6.1, protects the right to free speech, as qualified by
the caveat that it may not be used to undermine “public order or morality or the
authority of the State”.

Religiously motivated conduct

There have been very few rulings on religion-related issues recorded by the Work-
place Relations Commission (WRC). However, the 2014-17 proceedings brought
by four sibling students attending NUIG were based on alleged violations of their
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right to freedom of religious expression by college authorities. All four had been
active members of two college groups, the Christian Union and Life societies,
which promoted “teachings of Christianity” and “sanctity of human life”. They
claimed that their posters opposing abortion and same-sex marriage were removed
by college officials and that they had been subjected to harassment by those offi-
cials. Ultimately, the WRC ruled that the complaints were mostly time-barred and
all others failed to satisfy the grounds for discrimination, harassment and/or vic-
timisation on grounds of religion under the Equal Status Acts.

Religious apparel

Issues relating to religion-specific clothing worn by employees have generated
very few cases in this jurisdiction, although the continuing, if occasional, presence
of traditionally attired nuns in schools, hospitals, social care facilities and so on,
while reassuring to many is probably experienced as at least incongruous to non-
Catholics. The variable spectrum of female Islamic clothing (from hijab to chador
and burqua) has not given rise to much controversy. However, in Tavoraite,*
the firm belief of the plaintiff that whereas previously her religious belief did not
mandate wearing the hijab, it now did, led to problems in her workplace regard-
ing the effect of the hijab on her capacity to perform her duties. This matter was
ultimately settled out of court (see further below).

Blasphemy and proselytism

Article 40.6.1 explicitly criminalised the publication of “blasphemous, seditious,
or indecent matter”, while the Defamation Act 2009 declared that a person will
be guilty of an offence if:

he or she publishes or utters matter that is grossly abusive or insulting in rela-
tion to matters held sacred by any religion, thereby causing outrage among
a substantial number of the adherents of that religion, and (b) he or she
intends, by the publication or utterance of the matter concerned, to cause
such outrage.

This enduring constitutional and statutory ban on blasphemy has been accom-
panied by a traditionally strong Irish commitment to missionary work in Africa
which had proselytism as a central component. Both the constitutional and statu-
tory provisions highlighted the leaning towards a theistic rather than a secular
State and both have now been removed by national referendum in 2018.

Conscientious objection

Article 44.2.1 of the Constitution, under the heading “Religion”, provides a
guarantee that all citizens are entitled to “freedom of conscience . . . subject
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to public order and morality”. Any restriction on this right would have to be
rational, intrude as little as possible and be proportionate to the aim it seeks to
achieve.®® As noted in AM v. Refugee Appeals Tribunal®' the provision has for
the most part dealt with freedom of conscience in the religious context.’ In that
case, the court held that 5.2 of the Refugee Act 1996 was to be interpreted in
accordance with the right to freedom of conscience under the Constitution and
required that protection be afforded to a conscientious objector with a well-
founded fear of persecution.

Human rights, equality and religion: the case law

Freedom of religion, as protected in both the Constitution and in equality legisla-
tion, tends to generate human rights issues when values traditionally associated
with it come into conflict with contemporary social mores. In an Irish cultural
context, that invariably means mainly in relation to matters such as the public
education system, sexuality and aspects of the right to life.

Right of access to justice

There is no constitutional right of access to justice, and statutory law is restric-
tive in the terms on which provision is made for legal aid and representation
in regulatory and judicial proceedings.?® In July 2015, the UN Committee on
Economic, Social and Cultural Rights expressed concern at the lack of legal aid
services in Ireland “which prevents especially disadvantaged and marginalised
individuals and groups from claiming their rights and obtaining remedies, par-
ticularly in the areas of employment, housing and forced evictions, and social
welfare benefits”.

Religious law and courts

Ecclesiastical authorities, particularly those of the Catholic Church, have tradi-
tionally wielded considerable power in family law matters. Although the Law
Reform Commission recommended in 1984 that decrees of nullity of marriage
granted by an ecclesiastical court of the Catholic Church should no longer be
recognised by the national legal system, the Church continues to adjudicate on
matrimonial matters and to annul marriages on religious grounds.>* Such rulings
no longer have any civil law effect.

Shari’a law

The Irish Council of Imams, which represents all 14 imams and the 40,000 Mus-
lims in the Republic of Ireland, is campaigning for the introduction of Shari’a
law, but unlike in the UK, there is no evidence that Shari’a courts are yet estab-
lished in this country.
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Right to life

This most fundamental of the fundamental human rights has been of central
importance to the Irish ‘culture wars’ in which religion, specifically Catholicism,
consistently played an overtly partisan role.

Abortion, contraception

Many hospitals and health care facilities have been built and continue to be man-
aged by Catholic bodies, and consequently the availability of medical treatment
has at times been subject to associated religious beliefs: abortion and contracep-
tion are two areas where religious sanctions have generated most social contro-
versy.®® This was particularly so during the 1983 and 2018 national referendums
on abortion, the former resulting in the 8th Amendment (which guaranteed the
equal right to life of a mother and her unborn child) and the latter in its repeal.
The availability of abortion for Irish women —long prohibited by both the Offences
against the Person Act 1861 and Article 40.3.3 of the Constitution — has for some
decades been the subject of considerable national®® and international controversy. In
A, B and Cv. Ireland,” for example, the ECtHR considered the rights of a Lithu-
anian resident in Ireland denied access to abortion and held that a broad margin of
appreciation should be accorded to Ireland because of the “acute sensitivity of the
moral and ethical issues raised by the question of abortion or as to the importance
of the public interest at stake”.*® Interestingly, this was challenged in the dissenting
opinion of six judges who considered that such reasoning justified exactly the oppo-
site approach and pointed out that it was “the first time that the court has disregarded
the existence of a European consensus on the basis of ‘profound moral views’”. They
argued that the fact that these “moral views” “can override the European consensus,
which tends in a completely different direction, is a real and dangerous new departure
in the court’s caselaw”. It is a line of argument that, obviously, calls into question the
rationale for the ‘margin of appreciation’ doctrine. Subsequently, the 2012 insertion
of Article 42A into the Constitution with its specific reference to “all children” has
been judicially interpreted as intended to extend protection to the unborn, and as a
consequence the unborn may be treated as having a right to family life.* However,
the introduction of the Protection of Life During Pregnancy Act 2013, which pro-
vides for the termination of pregnancy in cases where there is a risk of loss of life from
physical illness in an emergency or a risk of suicide, was so limited that it effectively
denied Irish women access to abortion in circumstances legally permitted in most
other developed nations. Mounting public dissatisfaction led to the 2018 national
referendum and its decisive vote in favour of abolishing the 8th Amendment, thereby
paving the way for legislation that will liberalise the law relating to abortion.®®

Refusing medical treatment

In Re A Ward Of Court,®* the Supreme Court upheld the right to refuse treatment,
even if such a refusal can lead to death, by granting a mother permission to author-
ise palliative care only for her daughter who was in a persistent vegetative state.
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Medically assisted death

While the Criminal Law (Suicide) Act 1993, s.1 decriminalises suicide, s.2 makes
it an offence punishable by 14 years imprisonment for anyone to aid, abet, coun-
sel or procure the suicide or attempted suicide of another.

The declaration by Hamilton CJ that “it is important to emphasise that the
Court can never sanction steps to terminate life”%? was reaffirmed more recently
by the Supreme Court ruling in Fleming v. Ireland & ors. It then determined
that right to life in Article 40.3.2 of the Constitution “does not import a right
to die”.** As Denham CJ said of the constitutional protection of the right to life,
this cannot logically include a right to terminate that life or have it terminated, as
“in the social order contemplated by the Constitution, and the values reflected in
it, that would be the antithesis of the right rather than the logical consequence of
it”.% This approach may well leave those who do not subscribe to it feeling that
they are being denied access to a human right now recognised by the ECtHR.%¢

Right to marviage and to found a family

The continued shelf life of much of the Offences against the Person Act 1861
speaks volumes in terms of those areas of family law and sexuality-related matters
where legislators have feared to tread.”

Marviage and family relationships

Article 41.1.1 of the Constitution “recognises the Family as the natural primary
and fundamental unit group of Society, and as a moral institution possessing inal-
ienable and imprescriptible rights, antecedent and superior to all positive law”,
and guarantees its protection by the State; while Article 41.3 declares that “the
State pledges itself to guard with special care the institution of marriage, on which
the Family is founded, and to protect it against attack”. The inescapable corol-
lary is that non-marital families, one-parent families and others are all relatively
disadvantaged in the eyes of the Constitution. A whole nexus of issues about
the respective rights of parent and child, as compounded by the marital status of
those concerned, revolve around this constitutional presumption favouring the
marital family. Given that the non-marital family has always attracted less protec-
tion in law than the family based on marriage,®® there is a probability that in that
respect the protection afforded human rights in this jurisdiction may be structur-
ally flawed because it is inherently discriminatory in its prejudicial treatment of
non-marital parents and children (and, also in its treatment of family units led by
single parents or by same gender couples) compared with members of a marital
family. This was never clearer than during the middle decades of the 20th century,
when the State shamefully colluded with the Church to isolate single mothers as
a threat to the institutions of marriage and the family.®” An ‘illegitimate’ child
was treated by the State as suz juris (outside the law) and by the Church as ‘lost
to God’, a formula resulting in immense suffering to untold numbers of unmar-
ried mothers and their children which included a proliferation of private nursing
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homes in which very many babies died, to be buried in unmarked graves,” and
from which many others were spirited away to new homes overseas.”*

Same-sex marriage

In August 2015, the President of Ireland approved legislative provision for same-
sex marriage which was duly signed into law as the Thirty-fourth Amendment of
the Constitution.”

Sexuality and gender

Conservatism in relation to matters of sexuality has a long history in Ireland and
has been pivotal to the Irish ‘culture wars’. The ‘Magdalene Laundries’,”® reli-
gious adoption agencies, and mother and baby homes stand as reminders of past
human rights abuses resulting from institutionalised attitudes toward religion
and sexuality. Not until 1993 was homosexuality decriminalised,” and as recently
as 2017, new legislation was introduced to criminalise prostitution.”

In Foy v. An t-Ard Chlaraitheoir & Others,”® McKechnie J ruled that Irish law
was deficient and in breach of international human rights as it failed to provide
legal recognition for transgender people. This ruling resulted in the Gender Rec-
ognition Act 2015, which now provides legal recognition for the acquired gender
of transgender persons and should extend the ambit of legal prohibition from
discrimination on sexual grounds.

Assisted reproduction, adoption, surrogacy and genetic engineering

The role of religious organisations in the Irish adoption process has a troubled his-
tory in which the human rights of mothers and their children were often routinely
violated. For example, recent disclosures regarding the 13,500 adoptions arranged
between 1946 and 1969 by the St. Patrick’s Guild, a Sisters of Charity adoption
society, reveal that in at least 126 cases, the agency fraudulently recorded the adop-
tive parents’ names on the birth certificates of babies born to unmarried mothers. It
would seem probable that that as many as 150,000 Irish adoptions might need to be
investigated to determine the scale of this human rights abuse.””

Surrogacy services are also problematic. The basic rule that the birth mother is
the legal mother of the child was reaffirmed by the Supreme Court in M.R. and
D.R. & others -v- An t-Ard- Chlaraitheoir & others”® There is, as yet, no spe-
cific legislation governing surrogacy:” while not illegal, surrogacy agreements are
unenforceable.? Consequently, it is estimated that there are now several hundred
children living in Ireland born to surrogate mothers whose legal status is uncer-
tain and whose human rights are seriously compromised.®! This is a state of affairs
which, the Supreme Court pointed out, “makes statutory law reform in this area
more than urgent”,*? and the issue has not been resolved by the Children and
Family Relationships Act 2015.
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Whether the law should permit the patenting of inventions which directly use
hES cells (human embryonic stem cells), or have used them in their develop-
ment was initially considered to be constitutionally prohibited. At present, fol-
lowing the High Court ruling in M.R. ». T.R.,* subsequently confirmed by the
Supreme Court,* that embryos held in cryopreservation and created outside
the womb are not protected under the Constitution, the situation is uncertain.
Since then, Bills have been drafted to prevent or otherwise regulate the use of
embryos for research, including the Human Tissues Bill 2008, but have never
become law.

Right to employment

The law governing this right is to be found in the Constitution, the Workplace
Relations Act 2015, the Employment Equality Acts 1998-2015 as amended by
the Equality Acts 2004 and 2015 and in various European conventions, proto-
cols and directives.®

Hiring/firing staff and veligious beliefs

In Re Article 26 and the Employment Equality Bill 1996,%¢ the Supreme Court
was asked to rule on the constitutionality of sections 12 and 37(1) of the
Bill which exempted from the statutory ban on religious discrimination in
employment any “religious, educational or medical institution which is under
the direction or control of a body established for religious purposes or whose
objectives include the provision of services in an environment which promotes
certain religious values”. As mentioned above, it then held that it was con-
stitutionally permissible to discriminate on grounds of religious profession,
belief or status — when hiring or firing staff and other such matters — if this is
necessary to “give life and reality” to the constitutional guarantee of freedom
of religion.’” Two years later, in Greally v. Minister for Education (No 2),%
Geoghegan ] upheld the constitutionality of a recruitment system for second-
ary schoolteachers that gave priority to the employment of teachers who had
experience teaching in Catholic schools. As the Equality (Miscellaneous Provi-
sions) Act 2015, s.11, further entrenches the central importance of ‘religious
cthos’, the probability is that the above judicially endorsed approach will be
maintained with adverse effects on the human rights of staff — for example,
belonging to the LGBT community, or divorcees, single parents or persons of
another religion or none — hired or fired in the very many schools, hospitals
and care facilities controlled by religious organisations. This state of affairs is
likely to result in a continuation of criticism that s.37(1) of the Employment
Acts 1998-2011 — even as now amended by the 2015 Act — allows for a more
generous interpretation of matters exempted from the religious discrimination
prohibition than is permitted under Article 26 of the ICCPR and Article 4(2)
of the Framework Directive.®
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Accommodating religious beliefs/practices in the workplace

While this is an employer’s duty, the obligation is one that is also shared among
employees: there is an acceptance that a degree of give-and-take, compatible with
efficient working arrangements, is permissible, subject to a reasonableness test.

In Tavoraite v. Dunnes Stores,”® a Muslim employee had her employment ter-
minated after two years of warnings that, while at work, she was required to
conform to the company’s dress code and desist from wearing a hijab, despite
her protests that this was necessitated by her religious beliefs. The Tribunal
hearing ended when the plaintiff reached a settlement with the company. In
Cristian Zamfir v. Lorien Enterprises Limited,”’ a Romanian Orthodox Chris-
tian, employed in a restaurant where he worked largely with Muslim staff, com-
plained about discrimination on the grounds of race. He had initially worked
as a kitchen porter, then as a commis chef or pizza chef, but unlike the Muslim
staff, he was made to clean the toilets. His complaint, relating to allegations of
discrimination on both race and religion, was found to be unjustified as there
was no evidence to suggest that he was being singled out for toilet cleaning
duties. Although derogatory language was used by staff in the kitchen, this was
not such as would constitute harassment. More recently, in 2017, the WRC
ruled that a Hindu chef had been unfairly dismissed when he returned to work
after disappearing for six weeks on ‘prayer leave’ for his deceased father. In
response to the employer’s defence that such cultural practices did not exist
in Ireland, the regulator commented that this was “an unusual stance for an
employer in a hopefully pluralistic society”.

Right to education

Despite contrary constitutional and statutory exhortation, the Irish educational
system remains heavily denominational in character.

Article 42.4 of the Constitution requires the State to “provide other educa-
tional facilities or institutions with due regard however, for the rights of parents,
especially in the matter of religious formation”. The Equal Status Acts 2000-
2015 provide that an educational establishment shall not discriminate in relation
to: (a) the admission or the terms of conditions of admission of a person as a stu-
dent to the establishment and (¢) any other term or condition of participation in
the establishment by a student.”? However, unlike elsewhere, a very large propor-
tion of the buildings and teachers comprising the educational system were and
continue to be provided by religious bodies, and all teacher training colleges are
denominational. So, although State-funded, education is in practice controlled
by religious bodies — almost exclusively Roman Catholic. Singularly, among the
Part II jurisdictions currently being studied, the State educational system in Ire-
land was viewed from its inception as a crucial medium for the intergenerational
transfer of denominational values and beliefs — primarily those of Catholicism —
and as such the lead role in shaping the ethos of values and beliefs of that system
was assumed by Church rather than State; the possibility of moving toward role
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reversal, to accommodate and reflect the diversity of beliefs in contemporary Irish
society, has only slowly emerged in very recent years.

Government funding and veligious education: general overview

Article 44.2 of the Constitution declares: “State aid for schools shall not dis-
criminate between schools under the management of different religious denomi-
nations”. However, the Education Act 1998, 5.15(2)(b) confers authority on
school ‘patrons’, to whom Boards of Management are accountable for upholding
the ethos of a school. As by far the majority of schools have the Catholic Church,
or its representative, as its ‘patron’, the public school system is, in effect, obliged
to maintain a Catholic religious ethos. Moreover, the requirement to provide an
‘integrated curriculum’ in all Catholic schools ensures that that religious ethos
permeates all teaching, which compromises the staff right to freedom of thought,
conscience and religion.

Crowley v. Ireland®® clearly established that the State could support denomi-
nationally controlled education in discharging its obligation to provide for free
primary education. The issue of the very considerable Catholic influence upon
the State education system came before the courts again in Campaign to Sepa-
rate Church and State Ltd v. Minister for Education,* when both Barrington and
Keane JJ invoked Article 44.2.4 in support of the proposition that the public
funding of denominational schools did not constitute an endowment of reli-
gion. Barrington ] noted that the Constitution distinguished between religious
‘education’ and religious ‘instruction’ and that the right of a child not to attend
religious instruction at a publicly funded school did not protect that child from
being influenced, to some degree, by the religious ethos of the school.

In practice, the national primary school system has remained very largely gov-
erned by the Catholic Church since the founding of the State.”® This necessar-
ily results in the education of most Irish children being delivered through that
particular religious ethos, regardless of whether this is compatible with whatever
religion is or is not practiced in their family home. Government initiatives to
moderate this state of affairs, including the Education (Admissions to Schools)
Bill 2016, have recently been launched.”® In conjunction with the Education
Together group, the government aims to open nine new post-primary non-
denominational or multi-denominational schools in 2018-2019. Clearly there is
some way yet to go before the government could be considered to be adequately
protecting the human rights of all non-Catholic pupils and their parents — thereby
complying with the advice given by the HRC in General Comment 22 — in its
management of religious matters in the public education system.

Educational fucilities: veligion, staffing and pupil access

Accessing the education services provided by a national educational system con-
trolled by religious bodies can be problematic for any staft or pupils who do not
share the beliefs of such bodies.
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The Equal Status Act 2000, s.7(3)(c), allows schools, including those in receipt
of public funding, to discriminate in admissions on the grounds of religion where
the objective is to provide education in an environment which promotes cer-
tain religious values. However, s.3(1) of the 2003 Act places a statutory duty on
“organs of the State” to “perform its functions in a manner compatible with the
State’s obligations under the Convention provisions” unless there is a law stat-
ing that this is not required. There is thus a presumption that public bodies will
respect the requirements of the ECHR. Arguably, given that the ownership of
most schools rests with the Catholic Church, as does the management and delivery
of educational services, the role of that Church in the national education system
tor children in Ireland could be construed as that of a public body, and while func-
tioning as such, it cannot avail of the statutory exemption provided for religious
bodies, and full Convention compliance would be required.”” As noted above, this
does not happen in practice, which leaves the Irish public education of children
open to the challenge that it allows religion to compromise human rights.

The fact that pupil access is a systemic and ongoing problem became obvi-
ous when, in February 2016, the United Nations Committee on the Rights of
the Child issued a report which urged Ireland to “expeditiously undertake con-
crete measures to significantly increase the availability of non-denominational or
multidenominational schools and to amend the existing legislative framework to
eliminate discrimination in school admissions, including the Equal Status Act”.
The report concluded that “schools are continuing to practice discriminatory
admissions policies on the basis of the child’s religion” and the Committee said it
remained “concerned at the very small number of non-denominational schools”.
One aspect of that problem is evident in the long-standing grievance felt by the
small and scattered Protestant community. To be assured that their children
receive an education within an appropriate religious ethos, many Protestant
parents — unlike their Catholic neighbours — must send their children to expen-
sive boarding schools and are forced to rely on the discretionary benevolence of
their local churches and charities to pay the fees.

That staff access can also problematic was demonstrated the 2010 case of
Michelle McKeever, a member of the Church of Ireland. A Catholic school,
which had offered Ms McKeever a permanent teaching post, withdrew the ofter
following a post-interview phone call in which she was questioned about holding
a certificate in religious studies — a compulsory requirement of the Irish Catholic
Bishops” Conference for teachers working in Catholic-managed primary schools.
The Equality Tribunal found that she had suffered direct religious discrimina-
tion, because of her membership of the Church of Ireland, and awarded her
maximum compensation. The case is important as it sounds a warning to all
employers that they will be liable to a similar legal sanction in circumstances
where their action results in the human rights of an employee — for example, as a
member of the LGBT community — being violated. Where staff conduct publicly
breaches the religious ethos of their employer, as in Flynn v. Power,’® then they are
unprotected, as they bear responsibility for having knowingly placed themselves
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in a position where accepting that ethos was part of their terms and conditions
of employment.

State schools, veligion and educational content

In Campaign to Separate Church and State Ltd,” the court considered the right
of a child not to receive religious instruction: that such a child was suffer-
ing discrimination by being burdened with instruction that was detrimental to
their needs as a non-believer or believer in another religion. Both Barrington
and Keane JJ were of the view that Article 44.2.4 imposed a duty upon any
school receiving government funding to provide alternative arrangements for
such a child. This was reinforced in the above-mentioned 2016 report issued
by the United Nations Committee on the Rights of the Child, which recom-
mended that Ireland “ensure accessible options for children to opt-out of reli-
gious classes and access appropriate alternatives to such classes, in accordance
with the needs of children of minority faith or non-faith backgrounds”. A step
toward correcting this state of affairs was taken in January 2016 when the
then minister for education abolished the 50-year-old official rule stating that
religious instruction was the most important part of the school curriculum.'®
However, it remains the case that in practice the State has not to date funded
the supervision of any children excused from participating in religious instruc-
tion. Arrangements for those who are opted out has been designated a parental
responsibility; this is particularly difficult for parents of non-Catholic children
in the 2nd and 6th forms of primary school when their classes are preparing for
“first communion’ and ‘confirmation’.

Faith schools

In Ireland, State education is faith-based: some 97 percent of primary schools
and perhaps 50 percent of secondary schools are State-funded but managed by
religious organisations: 90 percent of all primary schools are controlled by the
Catholic Church.’ In the above-mentioned Greally v. Minister for Education
(No 2),'? Geoghegan ] justified his decision to uphold a religiously biased staff
recruitment system on the grounds that the parents had a constitutional right to
have their children educated in denominational schools. The assertion of Bar-
rington J, in Campaign to Separate Church and State v. Minister for Education,'*
that “the Constitution contemplated that if a school was in receipt of public
funds any child, no matter what his religion, would be entitled to attend it”'** has
not always reflected reality and indeed was turned on its head by the unequivocal
provision under the above-mentioned Equal Status Acts 2000-2012, s.7(3)(c)
and s.7(2), which enable a school to refuse admittance to a pupil who is not of
its denomination where it can prove that “the refusal is essential to maintain the
cthos of the school”. The much-delayed Equal Status (Admission to School) Act
2018, intended to address this situation, has now been introduced.
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Right to non-discvimination in sevvice provision

In Ireland, where so much public sector provision is delivered by religious
organisations and where porous sector boundaries facilitate the permeation of
Catholicism throughout the social infrastructure, discriminatory practices could
in theory occur anywhere. In practice, there is little evidence of this in the cases
processed by courts and regulatory tribunals.

Provision by veligious organisations

The contribution of Irish religious organisations to building and maintaining
basic social infrastructure — schools, hospitals, orphanages, homes for the elderly
and so on — has been and continues to be probably greater than elsewhere in
the common-law jurisdictions. This record has, however, been compromised by
195 and blighted by revelations of
systemic abuse. In the latter case, for example, the care and training services

evidence of religious filtering of service access

provided in reformatories and industrial schools by religious organisations in resi-
dential institutions such as Letterfrack (where an estimated 147 boys died) were

often subject to abusive management regimes.!%

Provision of public services

Contemporary religious organisations engaged in public service provision are
entitled to rely on their exemption to the statutory prohibition on discrimina-
tory practice to lawfully discriminate in certain circumstances on the basis of
religion, belief or sexual orientation. This can be evident in the resistance of
staff in some hospitals, operating under the control of religious bodies but
funded by the State, to perform abortions or be involved in IVF or other family
planning procedures. Adoption, for example, is a national public service deliv-
ered by the Health Service Executive (HSE) and regulated by the Adoption
Board, but has traditionally been dominated by religious organisations, several
of which continue to provide services through their registered, religion-
specific, adoption agencies. Following the publication of the Adoption (Amend-
ment) Act 2016, same-sex couples in Ireland have been enabled for the first
time to jointly adopt children and stepchildren. This is likely to trigger the same
problems for Irish Catholic adoption agencies as it has for their counterparts in
the UK, the US and elsewhere.

Private goods and service provision

The Equal Status Acts 2000-2015 prohibit discrimination in the provision of
private goods and services, as well as in other areas, and the Workplace Relations
Commission rules on complaints arising in that context with a right of appeal to
the Circuit Court.
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Service denial on grounds of conscientious objection

The Employment Equality Acts 1998-2011, s.16(1)(a) states that an employee’s
refusal to undertake the duties of their post, on the grounds of conscientious
objection, will justify their dismissal; which provides an interesting contrast to
the US “liberty laws”.

Broadcasting services

The religious censorship of published material that dominated Irish media for
most of the 20th century has now gone, but overt manifestations of religious
belief are still in evidence. Perhaps the most obvious and enduring example
of this, as mentioned earlier, is the daily two-minute mandatory broadcast of
‘the angelus’ by RTE, the national radio and television company: this State-
sponsored, nationwide, ‘calling to prayer’ of the country’s Catholic citizens, is
open to interpretation as institutionalised religious discrimination and as violat-
ing the human rights of all those who find it oppressive.

In Murphy v. Ireland,’”” a pastor attached to the Irish Faith Centre, a Bible-
based Christian ministry, wished to transmit an advertisement for his ministry
on an independent commercial radio station. This was stopped by the national
regulator on the grounds that the planned transmission would be in breach of
the public interest requirement protected by s.10(3) of the Radio and Television
Act 1988, a ruling confirmed first by the High Court where Geoghegan J took
the view that “it is the fact that the advertisement is directed toward a religious
end and not some particular aspect of a religious end which might be potentially
offensive to the public”. This was rejected by the Supreme Court, which did
not accept that religious advertisements were per se oftensive. Subsequently, the
ECtHR, ruling in favour of the government, reiterated its established view “that
even expressions which could be considered offensive, shocking or disturbing to
the religious sensitivities of others fall within the scope of the protection of Arti-
cle 10, the question for the court being whether any restriction imposed on that
expression complies with the provisions of that Article”.’® The relevant Irish leg-
islation was duly amended: s.41(4) of the Broadcasting Act 2009 now provides
that a broadcaster shall not broadcast an advertisement addressing the merits or
otherwise of adhering to any religious faith or belief or of becoming a member of
any religion or religious organisation.

Conclusion

The national referendums in May 2015 and 2018 signalled a sea change in Ire-
land’s willingness to comply with international human rights law on gay marriage
and on access to abortion, respectively. The protracted tardiness in Irish human
rights compliance has been the subject of repeated reports by international bod-
ies. A legacy of historical abuse cases still require official investigation. Matters
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such as religious control over access to education, hospitals and other health and
social care facilities and religious tuition in schools remain to be addressed. There
is still some way to go before Ireland can be said to have fully acceded to the
standards required by international human rights law.

The Constitution — framed to give clear precedence to theism, to Christianity
and to Catholicism, in that order — has proved to be a considerable obstacle to
modernising Irish law. While society has become noticeably pluralistic, multifaith
and multicultural, domestic family law and modes of governance continue to
be hampered by constitutional constraints. Government commitment to sup-
porting the work of religious organisations in Ireland, for example, by means
that include direct funding, has never been in question. As those organisations
are predominantly Catholic, the constitutional ties between Catholicism and the
State essentially remain in effect. Arguably, the pace of Ireland’s continuing cul-
tural transition owes much to the impact of human rights.
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5 TUnited States of America

Introduction

The United States of America (US) has the distinction of producing the first
Bill of Rights — The Virginia Declaration of Rights 1776 — Article 16 of which
asserts that all men are equally entitled to the free exercise of religion. Subse-
quently, the separation of Church and State became an explicit constitutional
requirement in the First Amendment, a requirement reinforced in due course
by rulings of the United States Supreme Court (USSC) as it expanded its inter-
pretation of the Fourteenth Amendment. These unique formative steps seem-
ingly paved the way for the US judiciary to develop an acute awareness of laws
governing the religion/human rights intersect and yet, as Ignatieft points out:'

Since 1945 America has displayed exceptional leadership in promoting
international human rights. At the same time, however, it has also resisted
complying with human rights standards at home or aligning its foreign
policy with those standards abroad.

This chapter explores the paradox of the contemporary relationship between
the US and human rights, with particular reference to religion. It begins by out-
lining the contemporary legal framework, as governed by statutory and consti-
tutional provisions, identifying the judicial and regulatory bodies and noting the
extent to which the country is a signatory State to relevant international treaties,
conventions and protocols. As in the other Part II chapters, it then examines in
turn: the key issues in the relationship between the State and religion/human
rights; the case law illuminating the nature and range of matters that typically
cause conflict between religion and human rights; and the effect of equality and
anti-discrimination legislation on key aspects of religion and human rights.

Current legal framework

The overarching provisions of the Constitution, particularly its Bill of Rights,
provide a framework for the law relating to religion. However, there is no inter-
national or federal authority that can ensure a nationwide human rights regime;
in that respect, as in others, each state enjoys considerable independence.
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International legislation

The United States was a leading nation in ensuring the adoption of the Univer-
sal Declaration of Human Rights (UDHR) and in recent decades has become a
signatory nation to most of the ten core international human rights instruments,
some with optional protocols. It has also signed and ratified the International
Convention on the Elimination of All Forms of Racial Discrimination (ICERD)
and has signed but not ratified the Convention on the Elimination of All Forms
of Discrimination against Women (CEDAW), the UN Convention on the Rights
of the Child (UNCROC), the International Convention on Economic, Social,
and Cultural Rights (ICESCR) and the American Convention on Human Rights.
The failure to secure ratification is in part due to a technical issue: a two-thirds
Senate majority is required, and in the current political climate this is almost
impossible to achieve. Singularly among the common law nations, the US pro-
tects its sovereignty by denying international conventions any scope for supersed-
ing domestic legislation. Since the 1970s it has conducted an annual international
human rights audit.

The International Covenant on Civil and Political Rights (ICCPR)

The US has signed and ratified the International Covenant on Civil and Political
Rights (ICCPR), thereby undertaking to participate in an international review of
its progress on human rights matters through the mandatory Universal Periodic
Review process as outlined in Article 40 of the Covenant. However, it has not incor-
porated the Covenant into domestic law, nor has it adopted Optional Protocol 1.

Other

Having initially voted against adopting the UN Declaration on the Rights of
Indigenous People 2007, the US ultimately removed its objections in 2010 (see
further Chapter 2).

The Constitution and domestic legislation

The Virginia Declaration of Rights was proclaimed in 1776. The article on reli-
gion was initially crafted by George Mason and subsequently expanded by James
Madison, who repudiated the institutionalised role of religion in England and set
the US on its own singular path.

The U.S. Constitution

The constitutional basis for the Church/State relationship lies in the First
Amendment of the Bill of Rights,? adopted in 1791, which declares: “Congress
shall make no law respecting an establishment of religion, or prohibiting the free
exercise thereof” — subsequently known as the Establishment Clause and the Free
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Exercise Clause,? respectively. These, together with the Free Speech Clause of
the First Amendment and the Fourteenth Amendment — which declares that the
states may not “deprive any person of life, liberty, or property, without due pro-
cess of law” — form the constitutional foundations supporting the contemporary
federal and state laws governing the human rights/religion intersect.

The Religious Land Use and Institutionalised Persons Act 2000

This statute includes a section protecting individuals, houses of worship, and
other religious institutions from discrimination in zoning and landmarking laws,
and a section protecting the religious rights of persons confined to institutions,
such as prisoners. It amended the 1993 Act by redefining an exercise of religion
as any exercise “whether or not compelled by, or central to, a system of religious
belief”, which is to be “construed in favor of a broad protection of religious
exercise, to the maximum extent permitted by the terms of this chapter and the
Constitution”. This was upheld by the United States Supreme Court (USSC) in
Gonzales v. O Centro Espirita,* which emphasised that in establishing the exist-
ence of a “compelling interest” that would justify interfering with an exercise of
religion, the burden of proof always rested on the government and if, as in that
case, the evidence is in equipoise, the court must rule against the government.

The International Religious Freedom Act 1998

This requires the State Department to focus its international intervention on the
humanitarian objectives of denouncing persecution and saving victims.

The Personal Responsibility and Work Opportunity Reconcilintion
Act 1996 (PRWORA)

Under s.104 of this Act, the “Charitable Choice” programme, which led to the
creation of Faith-Based and Community Initiatives, was established.

The Religious Freedom Restoration Act 1993 (RFRA)

The RFRA, a legislative response to the USSC ruling in Employment Division ».
Smith? (see further below), prohibits the federal government from applying its
laws in a way that substantially burdens a person’s religious conduct and requires
all federal laws to satisfy a “compelling interest test” in circumstances where the
protection of national security or of human life is at risk.® The prohibition applies
“even if the burden results from a rule of general applicability” except when able
to satisfy the compelling interest test: to “demonstrate that application of the
burden to the person (1) is in furtherance of a compelling government interest;
and (2) is the least restrictive means of furthering that compelling governmental
interest”.” Some states have introduced versions of the RFRA.
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The Civil Rights Act 1964: Title VII

The Civil Rights Act, an iconic milestone for the US and for anti-discrimination
laws everywhere, sought to prohibit discrimination in public life on a federal
basis, including in commerce and education. Title VII prohibits employers with
15 or more employees from discriminating against employees or prospective
employees on specified grounds, including religion, and also requires employ-
ers to “reasonably accommodate” the religious practices of employees pro-
vided that this does not cause the employer “undue hardship”. All states have
parallel laws.

Other legisiation

The International Religious Freedom Act 1998 has been influential, as also
have a number of federal statutes, particularly the Affordable Care Act 2010
(ACA).

Equality and non-discrimination

The proclamation in the Declaration of Independence that “all men are created
equal” was the starting point for US equality laws, and this principle subsequently
found endorsement in the “equal protection of the laws” provision in the Four-
teenth Amendment. Currently, in practice, many of the associated issues are liti-
gated under the provisions of the Civil Rights Act of 1964, particularly under
Title VII of this federal statute, while each state has its own roughly similar frame-
work of equality and non-discrimination laws. Litigation is also initiated directly
under the Equal Protection Clause of the Fourteenth Amendment, under state
law and under other federal statutes.

International courts and regulatory bodies

Issues involving religion are adjudicated on an exclusively domestic basis, to be
heard and resolved in federal and state courts and administrative proceedings,
though there is recourse to review on certiorari by the USSC, at its discretion.
The US continues to refute the jurisdiction of the International Criminal Court
in respect of its citizens.

The Human Rights Committee (HRC)

This body of international experts monitors the progress of States’ parties, includ-
ing in the US, in implementing the provisions of the ICCPR. The US submitted
reports, pursuant to the Universal Periodic Review process, in 2010 and 2014 in
both of which the State undertook to close the Guantinamo Bay detention facil-
ity (see further Chapter 2).
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Domestic courts and vegulatory bodies

The USSC is vested with a review jurisdiction, on certiorari, over all US
courts. Throughout the course of its very many rulings on religious matters,
this court has defined the key concepts and formulated and applied the prin-
ciples that have become central to the law relating to religion and religious
discrimination. Appointments to this court are made on the basis of nomi-
nation by the President and confirmation by the Senate, which leaves them
open to political bias and has resulted in a very divided bench making some
seemingly weak decisions.®

Each state has its own judicial and regulatory system, including a state Supreme
Court.

The Equal Employment Opportunity Commission (EEOC)

This federal agency administers and enforces civil rights laws and as such is the
regulatory body for matters arising under Title VII of the Civil Rights Act 1964.
It mediates all complaints of discrimination, including those based on religion,
and other statutorily prescribed indices of inequality. Many states have equivalent
agencies with a right of appeal to the courts, which adjudicate on points of law
and may grant leave of appeal to the state Supreme Court.

International veports on human rights in the US

In 2015, at the second Universal Periodic Review, concerns were expressed
regarding the increasing restrictions on women’s right to abortion in some
states” and there were direct challenges regarding the abortion restrictions
that the US periodically imposes on the disbursement of its foreign aid. It
noted that previous undertakings to close the Guantinamo Bay detention
facility had not been carried out. The HRC has expressed concern regarding
the lack of free prior and informed consent of Indigenous people when deci-
sions are taken in relation to issues such as sacred sites and mineral extraction
on their lands.'?

The State and the human rights/religion intersect

This relationship has come to be seen as represented in the starkest terms by US
foreign policy. It is therefore associated with an overt transgression of human
rights which has included drone strikes, ‘extraordinary rendition’, ‘enhanced
interrogation techniques’ and detention in Guantinamo. In terms of domestic
policy, the relationship has been largely concerned with much the same balancing
of the interests of State, religion and secularism as in other modern developed
nations, though this has been compounded by its home-grown, decades long and
deeply divisive ‘culture wars’.
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Balancing the intevests of Chuvch and State

The First Amendment was intended to erect “a wall of separation between
Church and State. That wall must be kept high and impregnable”.!! In prac-
tice, the USSC has evolved and applied a sequence of tests in an ongoing
struggle to balance the interests of Church and State in keeping with First
Amendment requirements.

The tests

The USSC, in Sherbert,'? formulated and narrowly construed a “compelling inter-
est test” requiring any law licencing State intervention in religious practice to be
justified. Such a law, if it imposed an actual burden on the exercise of the religion
in question, would only be valid if there was a “compelling interest” justifying
the particular infringement and if there was no reasonable alternative that would
achieve State objectives while causing a lesser degree of infringement. This test
was severely constrained by the ruling in Smith,'® when the court ruled that “the
right of free exercise . . . does not relieve an individual of the obligation to comply
with a ‘valid and neutral law of general applicability on the ground that the law
proscribes (or prescribes) conduct that his religion prescribes (or proscribes)’”.!*
This established the principle that the State could impose legal restrictions upon
religious freedom provided the law was neutral and applied to all persons equally.

The legislature promptly responded with the RFRA, specifically in order to
redress the onerous effects of that ruling by providing protection for religion
and for those of religious belief when they were disproportionately affected
by any such law of universal application. As Kennedy J explained in Lukumi,'®
“[R]eligious beliefs need not be acceptable, logical, consistent or comprehensible
to others in order to merit First Amendment protection”.'® Indeed, as Kennedy J
went on to say, “[A]lthough a law targeting religious beliefs is never permissible,
if the object of the law is to infringe upon or restrict practices because of their
religious motivation, the law is not neutral”.'” As was declared in Grace United,
“[A] law is neutral so long as its object is something other than the infringement
or restriction of religious practices” and a “law lacks facial neutrality if it refers
to a religious practice without a secular meaning discernible from the language
or context”.!8

As the USSC revealed in Gonzalez,' the RFRA requires “the government
to demonstrate that the compelling interest test is satisfied through application
of the challenged law to the person . . . the particular claimant whose sincere
exercise of religion is being substantially burdened”.?® Proof must be adduced
to show that the legislation does in fact unduly burden any such practice. This
was demonstrated in U.S. ». Winddancer,?® where the defendant, charged with
six separate counts relating to having eagle feathers in violation of federal stat-
utes, claimed he was a Native American and that the government was infring-
ing his religious beliefs. As in U.S. ». Tawahongra,?®> on much the same issue,
the court dismissed the claim of entitlement to RFRA protection because of a
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lack of standing. Interestingly, in the more recent case of Salazar v. Buono,* the
USSC upheld a proposal that a cross and the land upon which it was erected
should be transferred by statute from public to private ownership. Although this
was an Establishment Clause case, where the issue was whether government was
supporting Christianity and not whether the plaintiff’s religion was being bur-
dened, the resolution was viewed by many as compromised because all options
considered seemed to discriminate in favour of a government-assisted solution to
protect Christian interests (see further below).

In McDaniel v. Pary,** the USSC found that ministers could not be disquali-
fied from becoming delegates to a state constitutional convention and held that
special disabilities imposed due to religious status are subject to a test of strict
scrutiny. This test was reinforced by the recent USSC ruling in Trinity Lutheran
Chuveh of Columbia, Inc. v. Comer,®® which concerned the Trinity Lutheran
Church Child Learning Center, a Missouri preschool and day-care centre which
had been originally established as a nonprofit organisation but later merged with
Trinity Lutheran Church. It sought to avail of a grant to replace its playground’s
gravel surface, but the state department had a strict, express policy of denying
grants to any applicant owned or controlled by a church. The USSC determined
that the policy violated Trinity’s rights under the Free Exercise Clause by denying
the Church an otherwise available public benefit on account of its religious status,
emphasising that “it has remained a fundamental principle of this Court’s free
exercise jurisprudence that laws imposing ‘special disabilities on the basis of . . .
religious status’ trigger the strictest scrutiny”.?¢ It declared that: the Depart-
ment’s discriminatory policy does not survive the “most rigorous” scrutiny that
this Court applies to laws imposing special disabilities on account of religious sta-
tus;?” a standard which demands a State interest “of the highest order” to justify
the policy at issue.?®

State and religion velated terrorism

Since the 9/11 twin towers atrocity in 2001, the US has been heavily committed
to a global war against terrorism, involving the pursuit of Islamic fundamentalists
in a number of Muslim countries. This has resulted in many Muslim citizens in
those countries experiencing State directed warfare, which has destroyed much
of their social infrastructure, and the human rights abuses of drone strikes and
dehumanising treatment in detention facilities such as Abu Ghraib. All of this
at least contributes to the migrant crisis, but it has also led to domestic Islamic
terrorist attacks?” and caused US Muslim citizens to feel socially exposed and vul-
nerable. The USA Patriot Act 2001, the Detainee Treatment Act 2005 and other
generic antiterrorism measures have been supplemented by religiously discrimi-
nating policies and laws which, in early 2017, were joined by a ban preventing
the citizens of seven specified Muslim countries from entering the US. Further,
the ‘America first” dictum of the present administration has been reinforced
by the comment of the ambassador to the UN that US involvement in the Euro-
pean migrant crisis would be incompatible with US sovereignty.
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State neutrality

“The Establishment Clause stands at least for the proposition that when govern-
ment activities touch on the religious sphere, they must be secular in purpose,
even-handed in operation, and neutral in primary impact”.*° It is deemed violated
by government if an action by the latter has the purpose or effect of “endorsing”
religion: that is, favouring religion per se, relative to secularism, or favouring
one religion over another. As Souter ] declared in Kiryas Joel,®' “[ Glovernment
should not prefer one religion to another, or religion to irreligion”. Increasingly,
however, the evidence points to conservative judges eroding the State neutrality
doctrine as they carve out more and more exceptions.

Christian symbols/prayers in State fucilities

While the Christian heritage of the US is proclaimed on its coinage — ‘In God
we trust’ — and in the Pledge of Allegiance — ‘one nation under God’, it has long
been the case that the swearing of an oath or any other type of religious test is
prohibited as a requirement for accepting a public post. The USSC affirmed this in
Torcaso v. Watkins,** when it unanimously held that Maryland’s requirement for a
person holding public office to declare a belief in God violated the First and Four-
teenth Amendments.® It had earlier ruled that the same principle applies to prayers
or other religious ceremonies in State schools®* (see further below) As the USSC
explained some 30 years ago: “the prohibition against governmental endorsement
of religion ‘preclude[s] government from conveying or attempting to convey a
message that religion or a particular religious belief is favoured or preferred’”.3®

Protecting veligion from the State

As declared in Kedroff;?® religious organisations have the “power to decide for
themselves, free from State interference, matters of church government as well
as those of faith and doctrine”. However, the Free Exercise Clause “does not
prohibit governments from validly regulating religious conduct”.?”

The USSC in Reynolds®® set an early benchmark for assessing the circumstances
constituting a breach of the Free Exercise Clause. This case concerned George
Reynolds, a Mormon residing in Utah, who challenged his 1878 polygamy con-
viction under federal law by arguing that this marital practice was sanctioned by
his religion. In rejecting his argument, the USSC distinguished between religious
belief and religious conduct: while the right to religious belief was absolute, the
government had a responsibility to curb religious conduct that conflicted with
the broader interests of the community.®

Intervention in church disputes

“The Establishment Clause prohibits government from abandoning secular pur-

poses in order to put an imprimatur on one religion, or on religion as such, or to

favour the adherents of any sect or religious organization . . .74
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A considerable body of case law attests to the fact that State intervention is, in
theory, impermissible in relation to church property disputes.*! Indeed the court
noted in Jomes v. Wolf** that “the First Amendment severely circumscribes the role
that civil courts may play in resolving church property disputes . . . it prohibits
civil courts from resolving (such) disputes on the basis of religious doctrine and
practice”. In fact, however, this ruling has subsequently been interpreted as giv-
ing the courts a wide remit to interfere with property disputes if they can do so
without having to decide religious questions. The UK courts, in comparison,
instead of regarding such matters as church business to be resolved by the church
authorities, instead treat them as straightforward property disputes and adjudi-
cate in favour of the faction found to represent the “true standard of faith”.** The
State is similarly constrained as regards its capacity to challenge a church’s right
to choose its minister: the Free Exercise Clause protects a religious group’s right
to shape its own faith and mission through its appointments.**

However, whether an issue presents as a church property dispute or as a reli-
gious organisation’s employment dispute, a preliminary task is to determine if the
parties can be defined as coming within the religious parameters required by the
exemption privilege. This must necessitate some enquiry into the religious status
of the organisation and of the parties involved. To that extent at least, a court or
other body has to intervene in church matters — to establish the ‘religiosity’ of
both organisation and parties while also analysing the functional roles of those
concerned — notwithstanding First Amendment constraints.

State protection of the beliefs/culture of Indigenous people

The State record in relation to its treatment of the culture and beliefs of its Indig-
enous people is not dissimilar to that of its Canadian and Australian counterparts,
involving: abuse and containment on reservations; a policy of enforced assimilation
involving the use of boarding schools; and the outlawing of their language and
culture. Far from offering protection, in the late 19th century, federal and state
governments legislated to prohibit Indian culture and religious belief. Not until
the Freedom of Religion Act 1978 was State-enforced religious discrimination —
the threat of imprisonment for practicing their religious rituals — finally removed;
though arguably it continues to be manifested in court cases regarding matters
such as State constraints on the ceremonial use of eagle feathers and peyote and
regarding issues where State intervention on land treated as a significant religious
site is routinely sanctioned.*®

State protection of its traditional religions/cultural identity

The Establishment Clause of the First Amendment would seem intended to
operate as a roadblock to prevent any overt government initiative favouring its
Christian cultural heritage, or any other. Arguably, however, the above evidence
of preferencing Christianity in coinage, voluntary school prayers, and on State
ceremonial occasions and so on indicates that this has not been wholly success-
ful. Nevertheless, it remains the case that, unlike the corresponding European



148  Law, policy & practice

jurisprudence, there is a notable absence of superior court rulings on the exist-
ence or otherwise of any State right to protect its cultural /religious heritage.

State prefevencing of veligious ovganisations

Religious organisations, per se, are exempt from many regulatory mechanisms
imposed upon other entities in the commercial and nonprofit sectors. Such
exemptions and concessions apply not only to churches but also to the ever-
extending religiously affiliated nonprofit facilities such as universities, hospitals,
child care centres and homes for the aged.

It was the pivotal case of Wisconsin v. Yoder*® that established the limits of State
interventionism, under the First Amendment, in matters of religion. Although
the effect of this decision has since been diluted by rulings in cases such as Employ-
ment Division v. Smith,*” and by the overall ironing out of disparities achieved by
equality and non-discrimination legislation, nevertheless the fact that religious
communities can acquire such significant carveouts from the constraints imposed
upon all other religious and secular entities constitutes an important characteris-
tic of the Church/State relationship in the US.

The religious exemption

The ‘exemption doctrine’ emerged in the 1960s to provide special protection
for religion under the Free Exercise Clause, as this seemed a permissible way of
balancing the special disabilities imposed on religious activity under the Estab-
lishment Clause. It empowered courts to excuse individuals from complying with
a neutral law of general application if they could show that the law unduly bur-
dened their sincere religious practices, unless the government could show that
mandating uniform obedience to the law was required by a compelling interest
that could not be protected in any less intrusive manner.*®

By the 1980s it had seemed that the exemption was being narrowly inter-
preted: religious entities were not as a matter of course able to claim immunity
from state laws intended to have universal application,* as underlined by the
USSC, in Employment Division v. Smith.5° Following introduction of the RFRA
in 1993, the USSC developed a more affirmative approach to the exemption in
rulings which emphasised that the burden of proof continued to rest firmly upon
the federal government to satisfy the “compelling interest” test established in
Sherbert v. Verner™* (see further below) if it was to justify any law that interfered
with religious organisations. The Smith decision, however, has not been wholly
legislatively overturned: it remains the case that at the state level, religion does
not attract a blanket indemnity from the requirements of neutral laws of general
applicability. The onus at the state level on an entity claiming exemption is to
show both evidence of religious status and of the extent to which the entity func-
tionally gives effect to it; the RFRA does not yet impose restrictions upon the
states. The decision in Gonzalez®? introduced further complications by ruling that
in calculating whether a compelling interest justified exemption, the government
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should take into account the sincere belief of those likely to be affected: their sub-
jective perception of what constituted a religious belief was to be the benchmark,
which would vary from case to case.’® The RFRA, it has been said, “forces courts
into the awkward position of assessing the sincerity of a group’s religious beliefs
and then carving out exceptions to federal statutes in order to accommodate
these beliefs”.* The exemption is restricted to protect only those activities of a
religious organisation which are religious in nature.®®

However, in Burwell v. Hobby Lobby,> (see further below), the USSC greatly
extended the potential scope of the religious exemption by ruling that commer-
cial entities, if “closely held” (i.e. with few shareholders whose shares are not
traded on public markets), were equally eligible. It then acknowledged “worries
about forcing the federal courts to apply the RFRA to a host of claims made by
litigants secking a religious exemption from generally applicable laws. . . (citing
the ruling in Smith)”, but nevertheless asserted: “Congress, in enacting RFRA,
took the position that ‘the compelling interest test as set forth in prior Federal
court rulings is a workable test for striking sensible balances between religious lib-
erty and competing prior governmental interests’. ... The wisdom of Congress’s
judgment on this matter is not our concern”.®” As noted by Ginsburg J in her
dissenting opinion, the decision “gives commercial companies an opt-out from
any law, except tax laws, considered to be incompatible with their sincerely held
religious beliefs”.® It is a decision that, by extending the religious exemption to
include hybrid organisations — neither religious nor charitable, but mainstream
commercial entities that happen to be owned by those with religious beliefs — sets
the US on a different course to that followed in other common-law jurisdictions.

Implementation regulations exempted churches from the requirement in
the Affordable Care Act 2010 that companies providing health insurance for
their employees must include coverage for sterilisation procedures and birth
control medication. Religious entities delivering public service such as Catholic
hospitals, universities, schools, agencies and so on were required to allow their
employees to freely choose whether or not to avail of such coverage.

The ministerial exception

The appointment of church ministers is governed by the so-called ‘ministerial
exception’, which is grounded in the First Amendment and was first considered
by the USSC in the landmark case of Hosanna-Tabor,” following some 40 years
of unanimous decisions in the courts of appeal. Such matters are most likely to
be raised in the context of alleged inequality or discrimination and tend to be
adjudicated under the provisions of Title VII of the Civil Rights Act of 1964 and
other employment discrimination laws.

In Rayburn,*® the court found that “if the employee’s primary duties consist of
teaching, spreading the faith, church governance, supervision of a religious order,
or supervision or participation in religious ritual and worship, he or she should be
considered ‘clergy’”.! Then Elvig v. Calvin Presbyterian Church* confirmed that
the appointments of ministers and clergy are exclusively matters for determination
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by religious organisations — thus the Catholic Church may deny ordination to
women — and are completely immune from a Title VII challenge. But it was in
Hosanna-Tnbor™ that the USSC considered whether the Lutheran Church could
avail of the exception in response to an unfair dismissal claim by an employee
teacher at one of its religious elementary schools who had taught the full secular
curriculum but also taught daily religion classes, was a commissioned minister,
and regularly led students in prayer and worship. The court found that she had
functioned as a minister — in part because her employers had held her out as such
with a role distinct from that of its lay teachers, and in part because she held
herself to be a minister by accepting the formal call to religious service required
for her position — and concluded that her acquired status outweighed the secular
aspects of her job. Roberts CJ explained that the exception privilege “ensures
that the authority to select and control who will be minister to the faithful -
a matter ‘strictly ecclesiastical’, — is the church’s alone” and that its purpose is not
limited to hiring and firing decisions made for religious reasons. He added that
“we cannot accept the remarkable view that the Religion Clauses have nothing
to say about a religious organization’s freedom to select its own ministers . . .”.
The USSC reaffirmed that the Establishment and Free Exercise Clauses bar suits
brought on behalf of ministers against their churches, claiming termination in
violation of employment discrimination laws. It distinguished its ratio decidendi
from that in Smith as follows:**

Smith involved government regulation of only outward physical acts. The
present case, in contrast, concerns government interference with an internal
church decision that affects the faith and mission of the church itself.

As has been argued, “[T]he combination of Smith and Hosanna-Tabor means
that religious individuals have absolutely no protection from neutral laws of
general applicability, even if the laws bar them from participating in a sacra-
ment (the Smith rule), while religious institutions may be protected absolutely,
even if their acts have no religious basis (the ministerial exception approved by
Hosanna-Tabor)”.*> However, this may be an exaggeration. As Gedicks points
out, “Hosanna-Tabor applies only to ministers . . . while churches have been
aggressive trying to classify employees as ‘ministers’, the courts have not given

them carte blanche on this”.%

Tax privileges

Based on an interpretation of freedom of religion in the First Amendment,
churches generally are presumed to be charitable and tax-exempt.®” Many reli-
gious congregations and thousands of churches are not required by law to
register with the IRS and choose not to do so. Tax exemptions are available
for all churches under IRS 501(c¢)(3), and any parishioner donations are tax-
deductible. With the extension to encompass non-theistic religions and beliefs,
this tax-exemption privilege has become even more significant. The reasoning in
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the Schulman case®® clearly indicates that even anti-theistic organisations (with
locus standi) are eligible to be grouped under ‘religion and beliefs” and qualify for
$.501(c)(3) exemption status.

Testamentary privileges

Testamentary dispositions subject to a religiously discriminatory condition have
long been found to be valid. In Shapira v. Union National Bank,” for example,
a father left his money to Israel, his wife and their three sons subject to the latter
being married to a Jewish girl or marrying a Jewish girl within seven years of his
father’s demise. The court found that it was dutybound to honour his intentions.
Similarly, in 7e the Estate of Max Feinbery,’® the Illinois Supreme Court upheld
a condition in the will of a deceased Chicago dentist which prohibited marriage
outside the Jewish faith with the effect of disinheriting his four grandchildren.

State funding of faith-based facilities and services

Under the Establishment Clause of the First Amendment, the State is constitu-
tionally prevented from providing direct funding or facilities for religious use, as
this constitutes giving prohibited support to an institution of religion.”* This has
caused the courts to strike down many arrangements for government funding
of schools.”? Since 1986 and Witters v. Washington Department of Services for the
Blind, the courts have moved toward interpreting the Establishment Clause as
permitting government funding but only in a manner that maintains a position
of ‘neutrality’.”® This was politically endorsed by the Charitable Choice initiative
in 1996. As O’Scannlain J stated, in Spencer v. World Vision, Inc.,/”* the Establish-
ment Clause commands “neutrality among religious groups”. Following the ini-
tiative a decade ago by President Bush to establish federally funded partnerships
between government and faith-based groups, the position now is that the:”

federal government does not discriminate against non-governmental organi-
zations on the basis that such organizations have a religious character. Faith-
based organizations are eligible to compete for grant funds on the same basis
as all other non-governmental organizations.

In Youny v. Shawnee Mission Med. Ctr.,’® the court determined that a religious
hospital did not lose its Title VII exemption simply because it received thousands
of dollars in federal Medicare payments, because such payments did not “trans-
form [the hospital] into a federally funded institution”. In assessing whether
or not the State is acting properly when funding faith-based bodies, facilities
or services, O’Connor J in Mitchell v. Helms” employed “the Lemon test” and
concluded that religious organisations should monitor and “compartmentalize”
government funding received in the form of aid for education programmes (see
further below). Where the aid is used for secular educational functions, then
there would be no problem. If, however, the aid flowed into the entirety of an
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educational activity and some “religious indoctrination [is] taking place therein,”
then that indoctrination “would be directly attributable to the government”.”®
This issue may be viewed as less relevant in the light of the Zelman v. Simmons-
Hayrris decision.”

Contention is noticeably acute in relation to programmes whose participants
lack true freedom of choice (children and prisoners in particular)® and because
they can in practice allow government funds to flow along channels that discrimi-

nate between recipients and non-recipients on religious grounds.®!

Religion and the freedoms of association and expression

Rights awareness and religiosity are particularly strong phenomena in the US.
This is where Christian fundamentalism and the threat of Islamic terrorism have
grown to have a powerful influence on domestic social policy. Unlike in other
countries, it is also where a significant volume of cases addressing issues on the
human rights/religion intersect are determined by the nation’s highest court.

Freedom of veligion

This principle is enshrined in the Constitution but is also present in a number of
supranational conventions to which the US is a signatory, including the UDHR
(Article 18), ICCPR (Article 18), UNCROC (Article 14) and the American
Convention on Human Rights (Article 12).

Definitions

A half-century has elapsed since the USSC determined in Torcaso v. Watkins®* that
an exclusively theistic definition of ‘religion” was no longer sustainable and in
United States v. Seeger™ that any interpretation must exclude a “merely personal
moral code” which is “in no way related to a Supreme Being”. It subsequently
added, in Wisconsin v. Yoder,** that for constitutional purposes a “religious” belief
or practice is to be considered as “not merely a matter of personal preference,
but one of deep religious conviction, shared by an organized group, and inti-
mately related to daily living”.% As elsewhere in the developed world, the defi-
nition of ‘religion’ has since extended well beyond the traditional institutional
religions to include many different forms of ‘belief’. It has, for example, been
recently decided at federal level — in Chenzira v. Cincinnati Children’s Hospital
Medical Center® — that veganism could meet the definition because “religious
practices . . . include moral or ethical beliefs as to what is right and wrong which
are sincerely held with the strength of religious views”.?” It was enough that
the plaintift sincerely, and with conviction, believed as she did and did so with a
commitment typical of a traditional religious adherent, a rationale that imported
a subjective interpretation of belief as a crucial — if insufficient — determinant of
what constitutes a ‘religious belief”.
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The USSC has retreated from the position it maintained in United States v.
Ballard,®® when it held that the question of whether the defendants’ claims
about their religious experiences were actually true should not have been
submitted to a jury because the “freedom of religious belief . . . embraces the
right to maintain theories of life and of death and of the hereafter which are
rank heresy to followers of the orthodox faiths”. As demonstrated in Brown
v. Pena, it is now quite open to the courts to test the sincerity of a claimed
belief, if not its veracity, and, as in that case, to rule that mere personal pref-
erences do not constitute a religious belief. Even where they are found to be
legitimate, this will be of little assistance to a defendant who seeks to shield
his illegal actions by protests that he believed these to be a permissible means
of giving effect to his religious beliefs, as in S.D. ». M.J.R.,* where a Muslim
husband was held to have sexually assaulted his wife despite a plea that his
beliefs negated the wilful intent necessary for him to have committed a crime
(see further Chapter 1).

Indigenous beliefs

The traditional beliefs, customs and ritual ceremonies of the Indigenous peo-
ple, or Native Americans, in the US varied from tribe to tribe, between bands
and in the extent to which they succeeded in avoiding government prohibition
and being undermined by Christianity. Their surviving belief systems centre
on the worship of spirits associated with nature, the landscape and the seasons,
and involve ceremonial dances, rituals and often animals. Customarily, religious
beliefs are expressed and modes of group worship are led by a shaman or medi-
cine man.

Manifestation of religion ov belief

The religious clauses of the First Amendment confer both a freedom to believe
and a freedom to manifest that belief, the former being absolute but not the
latter.”® The distinction has been the subject of many USSC rulings, includ-
ing: Reynolds’* when it refused to grant an appeal against a conviction for
polygamy; Heffron,”* holding that state ordinances preventing Jehovah’s Wit-
nesses from door-to-door proselytising were “offensive, not only to the values
protected by the First Amendment, but to the very notion of a free society”;
Gonzales,’® where a prohibition on the importation of a sacramental tea was
judged to have failed the compelling burden test and was therefore invalid;
and in Salazar,®* when it refused to order the removal of a 7-foot-tall cross on
government-owned property. The right to manifest, in conjunction with or in
opposition to the right to freedom of expression, has also been explored in a
litany of cases at the federal and state levels as referenced below in relation to
matters such as the wearing of religion-specific clothing and more generally in
equality disputes.
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Religious discrimination

Religious discrimination occurs when someone is denied “the equal pro-
tection of the laws, equality of status under the law, equal treatment in the
administration of justice, and equality of opportunity and access to employ-
ment, education, housing, public services and facilities, and public accom-
modation because of their exercise of their right to religious freedom”.%® It
is prohibited on a federal basis under the First and Fourteenth Amendments
and Title VII.

Freedom of association

As the USSC declared in Roberts:®S “[1]mplicit in the right to engage in activi-
ties protected by the First Amendment” is “a corresponding right to associate
with others in pursuit of a wide variety of political, social, economic, educational,
religious, and cultural ends”; but this did not permit exclusion on the basis of
criteria unrelated to an association’s purpose, for example on the basis of gender.
However, as subsequently clarified in Hurley,” this rule did permit the exclusion
of those whose membership would seriously compromise an association’s pur-
pose (see further below).

The ‘positive action’ provisions

While there are no specific federal statutes targeting supplementary funding
toward disadvantaged groups, many states have legislated for ‘affirmative action’
provision. In Zelman v. Simmons-Harris,”® the USSC examined a school voucher
scheme whereby public money was made available to pay for tuition at private
schools, including religious schools. It found that the programme did not violate
the Establishment Clause of the First Amendment because all schools were to be
treated equally. The point of allowing parents to use public money to send their
children to private schools was to enable parents in poor areas with failing public
schools to get a better education for their children. The fact that in practice most
used their vouchers to transfer to religious schools was incidental: they were enti-
tled to make that choice. It did not mean that government was funnelling public
dollars to religious institutions.

In 1990, Laycock® referred to what was then “the great national debate
about affirmative action”, citing the many academic contributors to that
debate, but now, nearly 30 years later, equality case law has narrowed State
affirmative initiatives to the point where they are so restricted in scope that
they do little more than ease the admission of the socially disadvantaged
into higher education. In Fisher v. University of Texas,'*® for example, the
USSC upheld the university’s admissions policy, which conferred a prefer-
ential weighting on the basis of race but warned that it must be subject to
strict scrutiny.
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Freedom of expression

Freedom of expression, constitutionally framed in the First Amendment!®!
by clauses guaranteeing the free exercise of religion and of free speech, has
long been viewed as the hallmark of democracy. In the US it is probably the
single most staunchly defended of all human rights and enjoys much greater
salience than anywhere else partly because it has acquired exemption from
ICCP restrictions on free speech, including the prohibition on defamatory
expressions directed at religious groups. However, not all views expressed
qualify for First Amendment protection: they must touch upon a matter of
public concern.!?

Constraints upon the expression and dissemination of religious views!'*® have
been the subject of continuous judicial probing in the US,!™ particularly in
respect of religious speech by Jehovah’s Witnesses.!% The USSC has ruled that
laws which compel public disclosure of information that could attract threats
or harassment, would breach the free speech clause of the First Amendment.!%
Some of the complexities involved in construing what amounts to ‘expressing’
in relation to religious belief, for the purposes of qualifying for First Amend-
ment protection, became apparent in the recent Masterpiece case,'”” when a baker
claimed that protection to justify his refusal, as a Christian and culinary ‘artist’, to
bake a cake for a gay couple (see further below).

Religiously motivated conduct

Following the introduction of the RFRA, the USSC developed an affirmative
approach toward defending religion-specific customs which manifest sincerely
held beliefs.!% In the above-mentioned ‘cagle cases’ where Native Americans
have claimed an entitlement, on grounds of religious belief, to hunt, keep or
take the feathers of eagles in contravention of neutral laws of general appli-
cation — the test requires proof either that the legislation does not unduly
burden any such practice or that, nonetheless, the government’s interest is
sufficiently compelling to justify the restriction imposed. So, in U.S. v. Fri-
dny,'* where the defendant was charged with taking one bald eagle without
asking permission from the Secretary of the Interior, he claimed that as a
Native American he was exempt from the charges and even if the Bureau of
Native Americans did not recognise him as such, the charges should still be
dismissed, as his actions were protected by the RFRA. The court, having ana-
lysed the RFRA claim and citing Gonzales, ruled in favour of the defendant,
specifically noting the following:!°

The Government may be able to meet [the compelling interest burden], as
the Tenth Circuit considered the protection of bald eagles to be [a com-
pelling interest]. Nonetheless, the RFRA test is not satisfied by generalized
assertions.
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The same principle grounded the ruling of Ambro J in the Eruv Association
case,''! where he found that as the borough had not enacted a genuinely general
or neutral ordinance — it permitted a wide variety of attachments to utility poles
for non-religious purposes, including posting signs and other items — it could not
therefore selectively exclude attachments for religious purposes. In Watchtower
Bible and Tract Society of New York v. Village of Stratton,''? the court considered
town ordinances which made it a misdemeanour to engage in door-to-door advo-
cacy without first registering with town officials and receiving a permit. Jehovah’s
Witnesses argued that these ordinances violated their First Amendment right
to canvass door-to-door as part of their religious belief that they should share
the Gospel with others. The USSC agreed and stated that the ordinances were
“offensive, not only to the values protected by the First Amendment, but to
the very notion of a free society”.!'* Again, in Gonzales,"'* the USSC ruled that
the government — in prohibiting the importation of a sacramental tea, required
for manifesting the beliefs of a Brazilian church — had failed to meet the bur-
den imposed by the 1993 Act of demonstrating that its intervention served a
compelling government interest; therefore the prohibition was invalid. In Cuz-
ter v. Wilkinson,''® a case involving five Ohio prison inmates with quite different
belief affiliations (2 Norse pagans, a Wiccan witch, a Satanist and an evangelical
Christian), the plaintiffs collectively and successfully claimed that their access to
ceremonial items and opportunities for group worship was not unconstitutional
under the Religious Land Use and Institutionalised Persons Act 2000. More
recently, the USSC refused to order the removal of a 7-foot-tall cross, which had
stood as a war memorial for 70 years on a dominant rock on federal land in the
Mojave desert,''® as requested by a plaintift who claimed to be “deeply offended
by the display of a Latin Cross on government-owned property”. Although the
court ultimately ruled in favour of a government statute that ensured the reten-
tion of the commemorative cross by transferring ownership of it and the land on
which it stood to a private party, the powerful dissenting judgment of Stevens J,
joined by Ginsburg and Sotomayor JJ, indicates just how uncertain and divided
the court was:

it is undisputed that the “[L]atin cross is the preeminent symbol of Chris-
tianity. It is exclusively a Christian symbol, and not a symbol of any other
religion.” We have recognized the significance of the Latin cross as a
sectarian symbol, and no participant in this litigation denies that the cross
bears that social meaning. Making a plain, unadorned Latin cross a war
memorial does not make the cross secular. It makes the war memorial
sectarian.

Religious apparel

The weight of case law confirms that wearing religious apparel is not in itself suf-
ficient to breach the Establishment Clause.'”
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Many cases concern pupils in state schools wearing religion-specific clothing
while being taught, which in part is attributable to the bearing of established case
law precedents upholding children’s right to freedom of expression.''® Hearn
and United States v. Muskogee Public School District'* concerned a Muslim girl
who was suspended twice from school for wearing a hijab as required by her
faith, but the court ruled that she was entitled to do so. The school authorities,
by singling her out because of her Islamic faith, had intentionally discriminated
against her, and the court quoted from the ruling in Lukumi that “at a minimum,
the protections of the Free Exercise Clause pertain if the law at issue discriminates
against some or all religious beliefs”.'?°

The same principle is transferable to other settings,'?! as illustrated by the
sequence of cases concerning the policy of clothing retailer Abercrombie & Fitch
to ban the wearing of the hijab by its Muslim staff and job applicants. In the
absence of any evidence that permitting Muslim employees to wear their hijabs
placed an undue hardship on the employers, the latter were found to be guilty of
religious discrimination.'?? The USSC made an important point: “Title VII gives
favoured treatment to religious practices, rather than demanding that religious

practices be treated no worse than other practices”.!?

Blasphemy and proselytism

Nationally, blasphemy laws in the US have been deemed unconstitutional, but
they remain on the statute books in some states. In Joseph Burstyn, Inc. v. Wil-
son,'** the USSC held that:

the State has no legitimate interest in protecting any or all religions from

views distasteful to them. . . . It is not the business of government in our
nation to suppress real or imagined attacks upon a particular religious
doctrine.

No one has been jailed in the US for blasphemy since 1838.

Proselytism finds stronger recognition in the US than elsewhere due to the
protection offered by the First Amendment, although this will be breached if
federal funds are used for that purpose.’?® Otherwise, any impairment of the
right to distribute pamphlets, religious or otherwise, and even anonymously, is
contrary to the First Amendment’s Free Speech Clause, as was recognised in McI-
ntyre v. Ohio Elections Comm’n.* Where, however, as in Heffron v. International
Society for Krishna Consciousness,'?” such distribution would interfere with the
State’s legitimate interest in ensuring public health and safety, a state ordinance
preventing this so as to allow for control of crowds at a fair will be upheld. When
the proselytism becomes harassment, as in Ny v. Jacobs Engineering Group,'>
then the normal civil liberties of others will be upheld. In that case, an evangeli-
cal Christian, whose religious beliefs compelled her to share those beliefs with
her co-workers in order to ‘save’ them, persisted in using company equipment
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and facilities for religious proselytising. When eventually fired, she filed a claim
for religious discrimination based on her employer’s failure to accommodate her
religious beliefs and practices. The court found in favour of the employer: it
considered that the company could potentially be liable for religious harassment
claims by the plaintift’s co-workers if she were allowed to continue her proselytis-
ing and held that Ms Ng’s proselytising violated the company’s policies on anti-
harassment and e-mail use (see further below at “Proselytism in the workplace”).

Conscientious objection

The USSC, in Seeger v. United States'* and Welsh v. United States,'®® established
the right to refuse to join the armed forces on grounds that went beyond religious
belief to include moral conviction. The judiciary then broadened the definition
of ‘conscientious objector’ to include any person with “no particular sectarian
affiliation or theological position . . . who has deeply held beliefs that cause them
to oppose participation in war in any form”. These rulings significantly extended
the ambit of the right: in Segger to a purely ethical creed “which occupies in the
life of its possessor a place parallel to that filled by the God of those admittedly
qualifying for the exemption”; and in Welsh to persons with deeply held moral
or cthical beliefs who would have “no rest or peace if they allowed themselves to
become a part of an instrument of war”.

More recently, the USSC confirmation of the constitutionality of the Obama
administration’s Patient Protection and Affordable Care Act (ACA) brought with
it considerable controversy as to public health measures which restrict personal
choice: in particular, there were arguments that requirements of the Act violated
the right to freedom of conscience by mandating access to contraception as a
form of public service provision which breached the beliefs of many religious
organisations and individuals. Some states responded by introducing so-called
‘religious liberty’ laws that provide opt-outs for service delivery staff, permitting
them to decline involvement in services on the grounds of personal conscience.'?!
This trend was consolidated by the Trump administration when it repealed cru-
cial aspects of the ACA contraceptive provisions and established the Conscience
and Religious Freedom Division, as part of the Office of Civil Rights, within the
purview of the Department of Health and Human Services.

The remit of this new Division, tasked with enforcing federal laws protecting
civil rights and conscience in health and human services, has been reinforced
by the aforementioned “liberty laws”. The most recent of these was the Reli-
gious Liberty Accommodations Act in Mississippi in respect of which the USSC
declined to hear a challenge due to the plaintiffs lack of standing.'*> The Mis-
sissippi legislation is not untypical in that it permits state employees to refuse to
participate in service provision to LGBT persons if doing so would contravene
their religious beliefs (see further below). It specifies three beliefs that qualify the
holder for exemption: that marriage happens only between a man and a woman;
that sex should only take place in that kind of marriage; and that a person’s gen-
der is decided at birth and cannot be changed. The ramifications of this USSC
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decision not to grant a hearing are currently difficult to predict, but the law
remains on the statute books, even if not yet implemented.

Human rights, equality and religion: the case law

The Equal Protection Clause of the Fourteenth Amendment places a legal obli-
gation on the State, and therefore on all government entities, to ensure that simi-
larly situated individuals are treated equally.’*® This constitutional liberty right
has, arguably, been given such added weight by the Smith decision that many
now view it as more of an equality right.

Right of access to justice

Equality of access to justice is fundamental to the rule of law. The provision of legal
aid and representation, ‘positive action” measures for facilitating access, are avail-
able throughout the US. A speedy and public trial and an impartial jury is a con-
stitutional right protected by the Sixth Amendment. However, Guantinamo,'**
the Detainee Treatment Act 2005 and the 2017 immigration constraints — all
impacting almost exclusively on Muslims — stand as reminders that access to jus-
tice is compromised in the US as far as religion is concerned. Given that foreign
policy since 9/11 has been dominated by security concerns centred on Muslim
countries, it is unsurprising that many Muslims within the US perceive domestic
counterterrorist measures as being applied in a religiously discriminating fashion,
largely directed toward them.

Religious law and courts

Religion-specific legal forums — tribunals and mediatory bodies — are well estab-
lished in the US and have a long history of arbitrating family disputes. The Pew
Research Center estimates that the Catholic Church has nearly 200 diocesan
tribunals that handle a variety of cases, including an estimated 15,000-20,000
marriage annulments each year, while many Orthodox Jews use rabbinical courts
to obtain religious divorce.

Shari’a law

Shari’a law and its associated courts have attracted State intervention. Between
2010 and Spring 2018 a total of 43 states introduced 201 anti-Shari’a legisla-
tive bills, and in 14 they have been enacted. Ostensibly, the legislative intent of
such measures is to prohibit any foreign law which conflicts with rights guaran-
teed by the Constitution of the US or that of the state. In practice, it is Shari’a
law which is being targeted, and this may leave states open to the challenge that
they are engaging in religious discrimination which risks inflaming Islamophobia;
interestingly, the Oklahoma statute has been struck down in federal court on
constitutional grounds.
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Right to life

In a country where State-sanctioned capital punishment has majority approval, a
‘gun culture’ is deeply embedded, and where the annual murder rate is greater
than in any other developed nation,'®* a ‘right to life’ is arguably compromised.
In relation to family related matters, however, the religion/human rights inter-
sect as mediated through state equality legislation, has generated issues typical of
those experienced elsewhere, though the ‘culture wars’ phenomenon driven by a
strong evangelical Christian element has made them much more confrontational.

Abortion, contraception

Since at least the Roe v. Wade'3® decision in 1973, abortion has been the most
long-running, socially divisive, family-related issue to test the Church/State rela-
tionship. It is an issue which may have been defused somewhat, or perhaps just
further complicated, by improvements in contraception. The ACA brought into
sharp focus the issue of access to contraception and triggered a flow of cases
featuring religious employers protesting that to provide employees with a health
plan that included contraceptives would be to impermissibly burden their reli-
gious beliefs.’¥ Decades of pro-life /pro-choice confrontations, and the profound
divisions in religious and secular principles represented by the strongly associated
culture war issues, have resulted in voluminous case law'*® tracking a pattern of
alternating victories and defeats notched up by pro-life and pro-choice protago-
nists. The introduction of the Religious Liberty Accommodations Act, followed
most recently by contention over the Bryant case,'® has done much to further
the fracturing of US society.

Refusing medical treatment

The right of an adult to make an informed decision to refuse medical treatment
is well established, was reaffirmed by the USSC ruling in Mills ». Rodgers'*® and
has since been reiterated many times by that court. The exercise of this right, a
fundamental aspect of personal liberty, is based upon respect for an autonomous
adult to choose to live or die in accordance with their beliefs, subject only to a
countervailing compelling interest of the State.!*!

Medically assisted death

In 2016, Colorado became only the sixth state to allow terminally ill patients
to legally end their lives with medical assistance. The case law leading to this
point had been protracted and cautious, with the USSC ruling: in 1990, in Cur-
zon,'*? that while there is no constitutional right to suicide, there is a fundamental
right to refuse medical treatment; in 1997, in Glucksbery,'*® that the Due Process
Clause gives a terminally ill individual the right to commit suicide but not a right
to medical assistance in doing so; and in 2006, in Gonzales,'** that Oregon’s
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Death With Dignity Act, or “right to die” law, was constitutional and that phy-
sician-assisted suicide had a “legitimate medical purpose” — which paved the way
for five other states to enact similar provisions. While these legislative steps are
undoubtedly important — constituting significant milestones for both the neutral-
ity doctrine and the culture wars — arguably they are outweighed by the fact that
so far the vast majority of states have chosen not to follow suit.

Right to marviage and to found a family

Marriage, the social institution that traditionally brought sexuality and religious
beliefinto legal alignment was, for religious adherents, naturally profoundly chal-
lenged by its extension to accommodate same-sex relationships. This challenge
to social mores that had traditionally rested on a binary pattern of gender and
sexuality naturally extended into changing parenting arrangements and transgen-
der issues.

Marviage and family relationships

The basic definition of ‘marriage’ was first tested by the polygamous practices of
the Mormons, and then by the prescribed roles and duties of the parties as laid
down in religious law for Muslims (shari’a) and Jews (ketubakh). The ongoing
difficulties in aligning religiously defined divorce proceedings — particularly the
Islamic mahr agreements'® and the Jewish ‘ge’ — with statutory requirements
can trigger allegations of religious discrimination from both those who believe
their cultural traditions are being disrespected by being subordinated to statutory
law and by those disadvantaged as a consequence of their enforced adherence to
those traditions.

Same-sex marriage

The extension of the legally defined marital relationship to accommodate same-
sex couples in Obergefell v. Hodges'*® presented the institutional religions with
what has probably been their single most profound challenge in centuries, but
while upholding the right to gay marriage, Kennedy J on behalf of the USSC
then warned that the ruling should not be construed as undermining the First

Amendment rights of those religions and their adherents:

[I]t must be emphasized that religions, and those who adhere to religious
doctrines, may continue to advocate with utmost, sincere conviction that, by
divine precepts, same-sex marriage should not be condoned.

This was an equality ruling: both camps were entitled to equal judicial respect.
The recent Bryant'*” decision is seen by some as a conservative pushback against
the Obergefell ruling, but in reality it has simply left matters as they were. By
standing aside, the USSC has left the partisan approach adopted by the Mississippi
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legislature unchallenged. Obergefell had set a national bar which this legislature
chose to curb throughout its jurisdiction (though with effects which would be
difficult to confine to religious/cultural groups) in order to affirm the equal
rights of those with religious beliefs. However, if implemented, the consequences
of this statute will be far-reaching: permitting an opt-out for all state employees
whose beliefs align with one or more of the three specified in the statute will
licence very many to withhold service provision, thereby discriminating against
and disadvantaging some citizens relative to others. Inevitably, it will also set a
precedent for the private and nonprofit sectors.

Sexuality and gender

In the US there are no federal laws that specifically afford protection to
transgender people. Some limited federal initiatives have been taken: in 2009,
the Hate Crimes Prevention Act added gender identity to the definition of a
hate crime; in 2014, a Presidential executive order was issued prohibiting dis-
crimination against transgender people employed by the federal government
and its contractors; and in 2016, the Departments of Education and Justice
issued informal guidance, since withdrawn by the Trump administration, that
publicly funded schools should make the necessary arrangements for students
to use bathrooms appropriate to their gender or transgender identities. Cur-
rently there is considerable variance in the extent to which states give legal
recognition to gender identity where transgender people are concerned. This
will often depend upon whether or not an individual has completed sex reas-
signment surgery.

Assisted reproduction, adoption, surrogacy and genetic engineering

Unlike the situation in other developed nations, IVF in the US is lightly regu-
lated, very expensive and lacks a central agency with responsibility for providing
a national overview and service coordination. Essentially, artificial reproduction
technology has been treated as a matter best left to medicine and commerce
rather than to the State.

Right to employment

Title VII'*® expressly forbids employers with 15 or more employees to discrimi-
nate on the grounds of race, colour, sex, religion, or national origin.'** Employers
may not make any employment decisions based on religious grounds, including
hiring, firing, promoting, demoting and determining assignments and workloads.
Title VII, as noted by Burger CJ in Griggs v. Duke Power,'>® “proscribes not only
overt discrimination but also practices that are fair in form but discriminatory
in operation”."®" Arguably, the veracity of this comment has been considerably
undermined by the case law of recent years with the consequence that religion
now has a much greater impact upon employment, and upon the interplay of
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human rights in the workplace, than previously and more so in this than in other
common-law jurisdictions.

Hiring/firing staff and veligious beliefs

The Free Exercise Clause of the First Amendment permits religious organisations
to discriminate when hiring and firing, on the basis of religion, in addition to
both the above ‘ministerial exception’ and the bona fide occupational require-
ment (BFOQ). This is also permitted by the Establishment Clause, as was con-
firmed in Corp. of Presiding Bishop of Chuvch of Jesus Christ of Latter-day Saints
v. Amos,"** when the USSC upheld the constitutionality of a law permitting reli-
gious organisations to exercise a religious preference when making employment
decisions. Schools established by religious organisations must comply with Title
VII and the Equal Pay Act, though in practice disputes tend to revolve around
their doctrines, and it is often issues that combine sex, gender and an organisa-
tion’s ethos that lead to disputed firings. Where a teacher’s duties are primarily
secular, an employing religious organisation will be bound by Title VII and can-
not rely on the ‘ministerial exception” when firing staft for conduct inconsistent
with its religious beliefs.'®® However, the eftect of Hosanna-Tnbor'** has been
to extend the protection of the ‘ministerial exception’ parameters available to
religious organisations when they employ teachers to staft their schools. In short,
the statutory exception is not confined to any particular kind of job but protects
only religious discrimination, while the ministerial exception protects any kind of
discrimination, but only for persons in positions of religious leadership.

In Dodge v. Sulvation Army,"® the court ruled that a Salvation Army Domestic
Violence Shelter was wrong to terminate the employment of a counsellor because
of her religious beliefs. As the employing religious corporation was in receipt of
substantial government funding, it was not entitled to rely on the exemption
normally available to such bodies from laws prohibiting religious discrimination.
This ruling must now be viewed in the light of the “liberty laws” and bearing in
mind the remit of the newly established Conscience and Religious Freedom Divi-
sion of the Department of HHS.

Accommodating veligious beliefs/practices in the workplace

Title VII, 5s.703(a)(1), in conjunction with the 1967 Equal Employment Oppor-
tunity Commission (EEOC) guidelines, requires an employer, short of “undue
hardship,” to make “reasonable accommodations” regarding the religious needs
of employees. An employee’s belief or practice can be “religious” even if the
employee is affiliated with a religious group that does not espouse or recognise
that belief or practice, or if few — or no — other people adhere to it. For example,
in Peterson v. Wilmur Communications, Inc.,'*® the plaintiff’s white supremacist
belief system called “Creativity” was deemed to be a religion within the meaning
of Title VII because it “functions as religion in [his] life”. Again, in Adeyeye ».
Heartland Sweeteners, LLC,' a federal court held that a Nigerian employee was
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wrongfully dismissed for having attended his father’s funeral in Nigeria, which
was conducted in accordance with tribal custom and practice — involving burial
rituals and animal sacrifice — which he believed was an appropriate manifestation
of his religion, a mixture of Christianity and tribal custom. The Court of Appeals
attached great importance to the subjective nature of the plaintiff’s beliefs:
whether “the belief for which protection is sought [is] religious in [the] person’s
own scheme of things” and whether it is “sincerely held”.

Title VII’s protection also extends to those who are discriminated against
or need accommodation because they profess no religious beliefs. An excep-
tion to this rule exists if an individual’s religion is a BFOQ as when it is an
essential part of their job description. The law applies to federal, state and
local employers.

Right to education

Educational facilities are value-sensitive settings that cannot allow religion,
a specific religion, or secularism to be preferenced — which can be particularly
contentious in state schools where education is compulsory and information dis-
semination may be biased or used selectively for proselytising purposes.

Government funding and veligious education: general overview

It is well established that government-funded public schools are required to
have secular purposes and to avoid an excessive entanglement with religion.!®
They are prohibited from endorsing religion in general or any particular religion
or belief.'® No pupil should be compelled to participate in religious lessons or
activities.'¢

Educational focilities: veligion, staffing and pupil access

Title IV of the Civil Rights Act 1964 prohibits discrimination based on religion
in public primary and secondary schools as well as in public colleges and uni-
versities. The Equal Access Act 1984 requires all schools receiving federal funds
to ensure that any of its clubs — including religious clubs, associations or their
members — have equal access to school facilities. The USSC has rejected allega-
tions that this legislation violates the Establishment Clause.

In Bob Jones University v. United States,'*' the USSC found that a religious
university with a racially discriminatory admissions policy, and other policies
relating to religious beliefs against interracial dating and marriage, was not pro-
tected by the religion clauses of the First Amendment. Where a state univer-
sity adopts a blanket policy that singles out, and thereby discriminates against,
religious speech, then, as in Widmar v. Vincent,'*® it may find itself accused
of religious discrimination. By way of contrast, in Christian Legal Society v.
Martinez,'*® the USSC upheld the right of a College of Law to prohibit the
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Christian Legal Society, a student organisation in the College, from restricting
membership to those who agreed to comply with an explicit set of religious and
lifestyle principles.

State schools, veligion and educational content

The fundamental right of parents, based on freedom of religion, to direct the
education of their children, was acknowledged in Pierce v. Society of Sisters.*** It
outweighs the public service duty of the State to ensure provision for the educa-
tion of children and has been established since at least Wisconsin v. Yoder,'*®> when
the USSC ruled that Amish parents could not be compelled to send their children
to high school.

Educational content may include a religious dimension on condition that it
does not constitute persuasive views or amount to proselytism.'*® For example,
the Bible may be taught for secular'” but not for devotional purposes.!

The linking of religion to a state school, or to a teacher employed in such
a school, is viewed as a governmental compromise to the neutral status of the
State in education and its role in relation to religion. This was demonstrated
in the decades of School Prayer cases which established that any memorial ser-
vice, sponsored or organised by a school and involving mandatory participation
in prayer, would compromise the neutrality of the public education system,'®®
though group prayer is permitted in school if not school-sponsored.'”® It has
also been evident in the judicial response to cases involving teachers wearing
religious apparel in schools, though this has been less about apparel representing
religion and more about employment discrimination decisions protecting teach-
ers.!”! This is offset to a degree by the eftect of the First Amendment right to free
speech, which permits teachers and pupils some latitude to express their personal
religious beliefs or opposition to such beliefs'”? and prevents any blanket rule
prohibiting religious activity.

Faith schools

The USSC has often upheld the principle that parents have the fundamental
right to direct the education and upbringing of their children,'”® most notably
when it ruled that Amish parents were wrongly penalised for refusing to send
their children to high school when they had “deep religious convictions” for not
doing so.'* Currently, tens of thousands of children attend Christian or Muslim
private schools in the US, where knowledge is liable to be filtered through reli-
gious belief.

Right to non-discvimination in sevvice provision

Private service provision is subject to the Equal Protection Clause of the Four-
teenth Amendmentand to state-based equality and non-discrimination legislation.
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Both can generate allegations of religiously biased services affecting service users
and causing human rights violations.

Provision by religious organisations

In all states where same-sex marriage has been legalised, the relevant legislation
imposes no requirement upon religious organisations and their ministers to pro-
vide marriage services (i.e. a celebrant, use of church premises and so on) for such
couples.'”® Most such states include exemption clauses for religious organisations
and their ministers and exemptions from tax liability.

Spencer v. World Vision Inc'’® concerned a Christian humanitarian organisa-
tion that provided overseas aid to children, families and communities in need
and was heavily funded by government. It terminated the employment of three
staft because they had ceased attending daily devotions and weekly chapel ser-
vices held during the workday and because they had denied the deity of Jesus
Christ. The staff concerned sued World Vision for unfair dismissal, and the lat-
ter responded by claiming that it was a religious entity and therefore exempt
from Title VII. Ultimately, the court ruled that even though World Vision was
not a traditional house of worship, it was entitled to the institutional religious
liberty accommodation. As a “religious corporation” it qualified for exemption
from equality and non-discrimination constraints. This important decision was
reinforced three years later by the USSC ruling in Burwell v. Hobby Lobby,"””
which extended the exemption to wholly commercial entities when it upheld the
right of the evangelical Christian owners of Hobby Lobby not to provide health
insurance coverage, which included contraception, to their female employees. It
has now been further broadened and complicated by the legislative initiative in
Mississippi and the associated Bryant'’® decision. These rulings greatly increase
the potential protection available to companies engaged in religiously influenced
service provision.

Provision of public services

Public services such as adoption and foster care traditionally provided by religious
organisations have been negatively impacted by equality law. In 2006, Catholic
Charities in Boston failed to gain exemption from the state’s anti-discrimination
statute and terminated its adoption work rather than continue to place children
under the “guardianship of homosexuals”. Similarly, in Washington, DC, in
2010, Catholic Charities took the same step when faced with a statutory require-
ment that government-funded religious entities providing public services do so
by including same-sex couples. In 2012, the Illinois Department of Children
and Family Services revoked its contract with Catholic Charities after its refusal
to provide adoption and foster-care services to same-sex couples. This decision
caused the transfer of more than 1,000 children to secular agencies. When reli-
gious organisations are contracted to provide services on behalf of government —
acting as agents of the State — they have been wholly bound by State legislation
but “liberty laws” are now challenging this proscriptive approach.
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Private goods and service provision

As Justice Kennedy recently explained:'”?

It is a general rule that [religious and philosophical] objections do not allow
business owners . . . to deny protected persons equal access to goods and
services under a neutral and generally applicable public accommodations law.

Private service providers (owners of hotels, boarding houses and so on), claim-
ing exemption from equality and religious discrimination provisions on the pro-
tected grounds of personal religious belief, generate a great deal of controversy
throughout the US. Cases include the refusal to bake a cake ordered to cel-
cbrate gay marriages' that led to the USSC decision in Masterpiece.'® Unfor-
tunately, the USSC was then unable to make any finding as to whether or not
the baker’s refusal to provide services was protected by the First Amendment, as
it was deflected by process irregularities and had to confine itself to ruling that
the Colorado Civil Rights Commission did not act “with the religious neutrality
that the Constitution requires”!® when it considered the bakery’s arguments.
The attempt to lever a service provider into First Amendment protection, on the
grounds that he was a Christian and the service was an expression of his creativ-
ity as such and therefore he should be exempted from the obligation under civil
liberty and equality laws to make his service available on a non-discriminatory
basis, has failed, at least for now. Had this claim succeeded, the court would have
thereby licenced similar discretionary religious/sexual discrimination from a lim-
itless range of ‘expressive’ service providers including architects, hairdressers, tai-
lors, designers and so on.'8? Arguably, the principle that a religious employer may
restrict product availability on the grounds that to do so would violate sincerely
held religious beliefs has already been conceded in Burwell v. Hobby Lobby.'3* So
this matter is sure to return to the USSC.

It is difficult to gauge the overall significance of equality exemptions in a US
retail context. Gedicks points out that “the definition of ‘public accommodation’
in Title IT is quite narrow, restricted to hotels/motels, restaurants, and theatres
and other ‘places of public amusement’”.18% While this is true, it must be added
that state public accommodations laws are quite broad; most cover pretty much
all forms of retail.

Service denial on grounds of conscientious objection

The number of doctors, nurses and other health care workers who decline to take
part in health care service provision — because to do so would violate their reli-
gion, beliefs or morals — has increased in recent years. The newly established Divi-
sion of Conscience and Religious Freedom, located within the Department of
Health & Human Services and under the purview of the Office for Civil Rights,
is intended to protect such professionals. Building upon recent USSC decisions!'8¢
and state ‘religious liberty law” initiatives, it marks an important point of depar-
ture from the law which generally does not permit public service providers to
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choose those aspects of legally mandated provision with which they will comply.
There is an argument that such freedom of choice is prohibited under the Four-
teenth Amendment.

While clearly aimed at offering protection to staff engaged in abortion and
contraception services, the potential remit of this Division is uncertain. It seems
likely that it extends to matters addressed in the Mississippi legislation — such as
protection for those refusing to deal with LGBT and transgender issues —and may
accommodate issues such as assisted suicide or capital punishment, and could pos-
sibly reach beyond direct service providers to those in ancillary positions such as
radiographers or even receptionists. Differentiating between a justifiable right to
protect beliefs and any unjustifiable resulting conduct that discriminates against
others has become a dangerous fault line that runs throughout the ‘culture wars’.
This is rapidly becoming more complex. Establishing a rationale for limiting the
potential scope of an opt-out for those who protest that service provision obliga-
tions compromise their consciences could prove difficult.

Broadcasting sevvices

In multimedia broadcasting, the First Amendment is of central importance.
However, the declaration that “Congress shall make no law . . . abridging the
freedom of speech” is not absolute. Thomas v. Chicago Park District'® although
not concerned with religious matters, provides authority for the view that gov-
ernment can generally impose time, place and manner constraints on its exercise.
The USSC then reasoned that the licencing scheme permitting use of a public
park for events was not based on subject-matter censorship. Compliance with
the First Amendment free speech guarantee only requires that any restrictions be
content-neutral and reasonable rather than narrowly tailored to serve a significant
government interest. Unless exercised in a manner that actually or potentially
incites hatred or violence, is defamatory or is otherwise in breach of the law, the
freedom to express religious views, or views about religion — however insulting —
is constitutionally protected.

Conclusion

The paradox of the US relationship with human rights, alluded to by Ignati-
eft,!® is perhaps particularly evident as regards the intersect between the State
and human rights/religion. On the one hand there is no greater champion of
the right to freedom of religion: the US conducts an annual international audit
of how countries are managing religion-related responsibilities; it funds inter-
national religious NGOs; and on a domestic basis it has established govern-
ment bodies, legislation and programmes to provide support for religion and
religious entities in general. On the other hand, and for the past 15 years or
more, the US focus on Islamic terrorism as a threat to national security has led it
to flagrantly violate human rights through protracted warfare, including drone
strikes, unlawful detention, torture and so on, directed almost exclusively at
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Muslims, and by introducing border restrictions that deny entry to citizens of
certain Muslim countries.

In addition, a very considerable volume of case law has been generated in rela-
tion to the protection of religious entities and the manifestation of their beliefs.
More so than elsewhere, the case law engages equality issues and tends to con-
firm the Geddicks assertion that “freedom of religion in the United States is
less a liberty right than an equality right”.!'® The current mining of ‘conscien-
tious objection’ jurisprudence by legislators, judiciary and regulators promises to
broaden the range of equality disputes, further complicate the religion/human
rights intersect and add fuel to the nation’s culture wars. This is likely to be
compounded yet further by political appointees to the USSC which will in all
probability harden the tendency toward conservatism in relation to religion and
toward proxy religious issues such as abortion.
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6 Canada

Introduction

“Canada is founded upon principles that recognize the supremacy of God and
the rule of law”, proclaims the preamble to the Canadian Charter of Rights and
Freedoms, thereby clearly asserting the primacy of Christianity and duly estab-
lishing a constitutional context that compromises the human rights of those of
other faiths and none.

This chapter begins by outlining that constitutional and legal context,:
specifying the current legal framework governing the relationship between
religion and human rights on a domestic and international basis. It then
examines the State and the human rights/religion intersect, giving particular
attention to the established State support for Christian institutions as com-
pared with its scant regard for the culture and beliefs of Indigenous people.
This leads into a study of the case law that defines and illustrates the Canadian
interpretation of the freedom of religion and identifies the issues arising as
that freedom traverses those of association and expression. Finally, the chap-
ter considers the religion-related case law generated by equality and non-
discrimination legislation as this intersects with the human rights of access to
justice, to life, to marriage and to found a family, to employment, education
and to non-discrimination in accessing services.

Current legal framework

Canada has in place a modern domestic platform of law relating to human rights
and to religion and belief. It is also a signatory State to most international trea-
ties, conventions and protocols with a bearing on such matters.

International legisiation

Canada signed and ratified the Universal Declaration of Human Rights in 1948
and has since played a leading role in endorsing other international treaties, con-
ventions, protocols and so on.
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The International Covenant on Civil and Political Rights (ICCPR)

Having ratified the ICCPR in 1976, Canada subsequently ratified Optional
Protocol 1.

Other

Ratification or accession has also been completed in relation to the International
Convention on the Elimination of All Forms of Racial Discrimination (1970);
the International Covenant on Economic, Social and Cultural Rights (1976);
and the Convention on the Elimination of All Forms of Discrimination against
Women (CEDAW) (1981).

The Constitution and domestic legislation

The Constitution Act 1982, containing the Canadian Charter of Rights and
Freedom, is of central importance.

The Constitution

The Constitution of Canada consists of the Constitution Act 1982, together with
its predecessor the Constitution Act 1867 (formerly the British North America
Act 1867), and all other statutes and orders referred to in the schedule and any
amendments. Unlike its US counterpart, the Canadian constitution does not
have an anti-establishment clause.

The Canadian Charter of Rights and Freedoms

The Canadian Charter of Rights and Freedoms takes priority over all other fed-
eral and provincial legislation.

The Charter, s.2 declares that everyone has the following “fundamental free-
doms: (a) freedom of conscience and religion; and (b) freedom of thought, belief,
opinion and expression . . .” Under s.1, this is subject “only to such reasonable
limits prescribed by law as can be demonstrably justified in a free and democratic
society” and to a requirement that ‘freedom’ be interpreted in accordance with
the “preservation and enhancement of the multicultural heritage of Canada”
(5.27).2 The specified freedoms are all subject to Clause 33, the “notwithstand-
ing” caveat, which allows the federal or any provincial government to pass laws
that breach Charter rights in relation to such matters. Section 15(1), provides a
specific guarantee of protection from religious discrimination.

The ‘Oakes test’, established by the SCC in R. v. Oakes® for deciding when an
infringement of a Charter right was reasonable and justifiable, has served that
purpose for the past 30 years. Firstly, it requires the purpose of the infringing law
to be of sufficient importance to warrant overriding a constitutionally protected
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right or freedom. Secondly, if that is the case, then there must be a “proportional-
ity test” to establish that the means chosen are reasonable and demonstrably justi-
fied. The law must be rationally connected to the objective; the law must impair
the right no more than is necessary to accomplish the objective, and the law must
not have a disproportionately severe effect on the rights infringed. While the
Oakes test remains the primary assessment tool, the Doré framework* is now also
used when an administrative agency is involved (e.g. in Loyola).® As Guy puts it, in
Doré the Supreme Court of Canada (SCC) held that administrative discretionary
decisions implicating a Charter right “should be reviewed using a values-based,
administrative law approach focused on proportionality, one that asks whether
the decision-maker has properly balanced the relevant Charter values and statu-
tory objectives at issue”.® There is currently considerable uncertainty as to how
the Oakes and Do7é tests are to operate in conjunction.’

As has been noted, “no individuals or religious communities enjoy any less

Charter protection than the major and recognizable religions”.®

The Employment Equity Act 1996

The Employment Equity Act promotes equity in the workplace for the four des-
ignated groups: women, Aboriginal peoples, persons with disabilities, and mem-
bers of visible minorities. In addition the Canadian government has passed into
law a set of regulations, the Federal Contractors Program 1986 and the Employ-
ment Equity Act 1996, to address employment opportunities and benefits.

The Canadian Multiculturalism Act 1988

The Canadian Multiculturalism Act is a statute giving official recognition to mul-
ticulturalism as a fundamental characteristic of Canadian society and requiring
federal institutions to take this into account when exercising their functions.

The Canadian Human Rights Act 1985

The Canadian Human Rights Act is a statute that improved and extended the
largely ineffective Canadian Bill of Rights 1960. Section 3(1) broadened the law
to ensure equal opportunity for individuals, to expressly prohibit discrimination
on a federal basis (replicated at province and territory levels) and to prohibit
discrimination on the grounds of national or ethnic origin, colour, race, religion,
age, sex, sexual orientation, marital status, family status, disability and as regards
any conviction for which a pardon has been granted or a record suspended.

The International Centre for Human Rights and Democratic
Development Act 1985

As stated in the preliminaries, “[ T Jhe purpose of this Act is to extend the laws in
Canada that proscribe discrimination”.
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The Statutes of Canada 1841-1851

Statutes enacted prior to confederation in 1867 continue to have a resonance in
some constitutional and contemporary statutory provisions. Included in that leg-
acy is a guarantee given, under s.175 of the Statutes of Canada 1851, to ensure
“the free exercise and enjoyment of Religious Profession and Worship, without
discrimination or preference’.

Other legisiation

The Criminal Code is a relevant federal statute, as it prohibits hate offences
based on religion. Province level human rights legislation prohibits, among other
things, discrimination on the grounds of race, religion or creed, colour, national-
ity, ancestry and place of origin.’

International courts and regulatory bodies

The Universal Periodic Review process provides an international peer monitoring
forum for the ongoing review of Canadian progress in addressing human rights
concerns, including those relating to religion and belief.

Domestic courts and vegulatory bodies

The jurisdictional division between the federal and provincial government natu-
rally affects the courts and regulatory machinery for law relating to religion: the
system of Human Rights Tribunals with a right of appeal to a court is replicated
in each province and territory.

The Supreme Court of Canada (SCC)

The Supreme Court of Canada is the final court of appeal and has a federal jurisdic-
tion enabling it to adjudicate on, and to formulate governing principles in relation
to, cases drawn from all areas of law, including those relating to religion and human
rights. States and territories each have their own judicial and regulatory systems.

The Canadian Human Rights Commission (CHRC)

The Canadian Human Rights Commission, an independent body established
at the federal level, was created to administer the Canadian Human Rights Act
1977, and subsequently undertook regulatory responsibility for the Employment
Equity Act 1996.

The Canadian Human Rights Tribunal

Established under the Canadian Human Rights Act 1977, the jurisdiction of the
Canadian Human Rights Tribunal is restricted to federally regulated activities,
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and thus most human rights claims come before the provincial tribunals. It is
independent of the Canadian Human Rights Commission, which refers cases to
it for adjudication under the Act.

International veports on human rights in Canada

In 1999, the UN Human Rights Committee condemned Canada, particularly
Ontario, for exclusively funding Catholic schools in violation of Article 26 of
the ICCPR. It did so again in 2005, when it published its Concluding Observa-
tions regarding Canada’s fifth periodic report and observed that Canada had
failed to “adopt steps in order to eliminate discrimination on the basis of religion
in the funding of schools in Ontario”. Canada’s human rights record was not
subject to further review until the 2015 sixth periodic report.!® The Committee
then expressed its concern regarding several issues, including the human rights of
Indigenous people, and urged Canada to “renew its traditional commitment to
the promotion and protection of the exercise of freedom of assembly, association

and expression”.!!

The State and the human rights/religion intersect

Canadian society, in contrast to its US counterpart, is viewed by the State as
comprised of a ‘mosaic’ rather than a ‘melting pot’ of cultures. The Standing
Committee on Canadian Heritage, in Spring 2018, submitted a report to the
national Parliament on its views as to some implications arising for the human
rights/religion intersect.'?

Balancing the intevests of Chuvch and State

Campbell J asserted in Trinity Western:'?

Canada is a “secular society”. The State remains neutral on matters of reli-
gion. It does not favour one religion over another. And it does not favour
cither religion or the absence of it. While the society may be largely secular,
in the sense that religion has lost its hold on social mores and individual con-
duct for many people, the State is not secular in the sense that it promotes
the process of secularization. It remains neutral.

Evidence relating to this proposition, however, is at best mixed: cases such as Big
M Zylberberg'® and Canadian Civil Liberties Association'® were all concerned
with laws that gave preference to Christianity.

State and veligion related terrovism

While adopting a policy of neutrality toward religion may place the State in a
position to claim that it thereby offers equal recognition to all those who profess
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adherence to religion or belief, or to secularism, it can provide no protection to
the State from domestic attacks by partisan religious zealots. Canada has suffered
its share of religiously inspired violence: mostly ‘lone wolf” Islamist attacks caus-
ing relatively few casualties, including one in 2014 on Canada’s Parliament build-
ing. There was also the murder of six Muslim men praying at the Centre culturel
islamique de Québec in Quebec City on 29 January 2017. It’s not without irony
to note that Canada has also been by far the leading common-law nation to offer
refuge to Syrian migrants — necessarily almost exclusively Muslim — during the
ongoing migrant crisis that began in 2015.

State neutrality

As Deschamps J noted in SL v. Commission scolaive des Chénes,'” “[TThe gradual
separation of Church and State in Canada has been part of a broad movement
to secularise public institutions in the Western World . . . religious neutrality is
now seen by many Western states as a legitimate means of creating a free space in
which citizens of various beliefs can exercise their individual rights”. The mean-
ing of ‘religious neutrality’ was explained by Mouvement lnique québécois (a group
in Quebec working to completely secularize the state and public institutions of
the province) as follows:!®

The evolution of Canadian society has given rise to a concept of (this) neu-
trality according to which the State must not interfere in religion and beliefs.
The State must instead remain neutral in this regard, which means that it
must neither favour nor hinder any particular belief, and the same holds true
for non-belief. ... Ina case in which a complaint of discrimination based on
religion concerns a State practice, the alleged breach of the duty of neutral-
ity must be established by proving that the State is professing, adopting or
favouring one belief to the exclusion of all others and that the exclusion has
resulted in interference with the complainant’s freedom of conscience and
religion.

This concept of State neutrality “allows churches and their members to play an
important role in the public space where socicetal debates take place, while the
State acts as an essentially neutral intermediary in relations between the various
denominations and between those denominations and civil society”.'? It is an
interpretation that permits State intervention to promote religion but only to
the extent that it does so in an even-handed manner. This is held to be central to
contemporary public policy, as it helps preserve and promote the multicultural
nature of Canadian society.?

That State neutrality is subject to limits was made clear in R. ». Jones,?" in which
Wilson J stated that s.2(a) of the Canadian Charter “does not require the legis-
lature to refrain from imposing any burdens on the practice of religion . . . the
ultimate protection of any particular Charter right must be measured in relation
to other rights and with a view to the underlying context in which the apparent
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conflict arises”. No right is absolute. This was further illustrated by the Hutter-
ite case,”? which concerned the Alberta government’s decision to withdraw an
exemption previously available to Hutterites (whose religious beliefs prohibited
them from willingly allowing their pictures to be taken) from the requirement
that their driver’s licences include photographs, an exemption clearly illustrative
of State concern that a neutral law of universal application should not inadvert-
ently burden a religious minority. In rejecting the applicants claim, McLachlin CJ
acknowledged the perspective of religious claimants rights, but as she went on to
explain, “[T Jhis perspective must be considered in the context of a multicultural,
multireligious society where the duty of State authorities to legislate for the gen-
eral good inevitably produces conflict with individual beliefs”.

Christian symbols/prayers in State fucilities

Religion has been constitutionally presumed to refer to Christianity and duly
accorded special State recognition in various ways that include: reference to the
‘supremacy of God’ in the Charter preamble; the statutory recognition of Chris-
tian religious holidays; Christian inscriptions on coinage; and in the tax exemp-
tions granted to what were initially Christian religious organisations. Nonetheless,
the courts have assiduously sought to constrain what had become a customary
inclusion of Christian prayers on ceremonial occasions in government facilities.
For example, cases such as Zylberbery v. Sudbury Board of Education (Director)®
and Russow ». BC (AG)** have established that the compulsory recitation of the
Lord’s Prayer in public schools — to the exclusion of prayers from any other
religion — constitute an impermissible infringement of religious freedom. Such
judicial stringency reached an apogee of sorts in Mouvement laique québécois v.
Saguenny (City),”® when the SCC, in allowing the appeal, prevented the Mayor
of Saguenay from reciting a prayer in council meetings, warning that “the recita-
tion of the prayer at the council’s meetings was above all else a use by the council
of public powers to manifest and profess one religion to the exclusion of all oth-
ers”.2® By allowing the appeal, the SCC would seem to have come down in favour
of equality and non-discrimination principles which are clearly antithetical to any
public State endorsement of a particular religion or culture.

Protecting veligion from the State

A right to “the free exercise and enjoyment of Religious Profession and Worship
without discrimination or preference”, as initially guaranteed under s.175 of the
Statutes of Canada 1851, was continued by s.2(a) of the Charter of Rights and
Freedoms; Article 1 of the Charter declares that religious freedom may be subject
only to “such reasonable limits prescribed by law as can be demonstrably justified
in a free and democratic society”. As Coté and Brown JJ recently pointed out:?’

as. 2 (a) Charter infringement is made out where a claimant establishes that
impugned State conduct interferes, in a manner that is more than trivial or
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insubstantial, with their ability to act in accordance with a sincere practice or
belief that has a nexus with religion

When Dickson J, in Big M, pronounced on the freedom of religion, he did so
in terms which emphasised the positive and protective role of the State:*

Freedom in a broad sense embraces both the absence of coercion and con-
straint, and the right to manifest beliefs and practices. Freedom means that,
subject to such limitations as are necessary to protect public safety, order,
health, or morals or the fundamental rights and freedoms of others, no one
is to be forced to act in a way contrary to his beliefs or his conscience.

Accordingly, in Amselem,” the SCC ruled that a condominium board had to
allow a group of Orthodox Jewish unit owners to construct succahs on their
balconies as part of the Jewish festival of Succot, despite the prohibition in their
condominium contract prohibiting tenants from altering property. The property
rights of secularists would have to give way to the rights of a minority to publicly
celebrate their religion in a religious festival, in the same way that Christians
would do at Christmas. This right has since been variously iterated in the human
rights legislation of the provinces and it is there that much related case law has
been generated.?® Again, in Loyola High School v. Quebec (Attorney General),* the
SCC delivered a strong ruling affirming the State’s duty to protect the identity
and integrity of religious institutions and commented that secularism includes
“respect for religious differences” and that “through this form of neutrality,
the State affirms and recognises the religious freedom of individuals and their
communities”.*

More recently, in Ktunaxa Nation,*® the SCC acknowledged that “where
State conduct renders a person’s sincerely held religious beliefs devoid of all reli-
gious significance, this infringes a person’s right to religious freedom” and that
because “in many Indigenous religions . . . land itself can be sacred . . . State
action . . . (may then) interfere with the ability to act in accordance with religious
beliefs and practices”. In this case, the State decision to approve planning per-
mission for a ski resort on a site considered by the plaintiffs to be sacred “inter-
feres with the Ktunaxa’s ability to act in accordance with their religious beliefs or
practices”. However, applying the proportionality principle, the court found that
decision to interfere was reasonable. The SCC drew attention to some parameters
on the State’s protective duty when it noted the following:

The State’s duty under s.2(a) is not to protect the object of beliefs or the
spiritual focal point of worship, such as Grizzly Bear Spirit. Rather, the State’s
duty is to protect everyone’s freedom to hold such beliefs and to manifest
them in worship and practice or by teaching and dissemination.

Again, in the most recent Trinity Western University (TWU) cases, the SCC
emphasised that on the important issue of the threshold justifying State
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interference with religious freedom, the proportionality principle can play a criti-
cal role:* in a majority decision, the court found that the Law Society of British
Columbia (LSBC), a State body, had interfered with the religious freedom of
TWU but was justified in doing so because:*

it was reasonable for the LSBC to conclude that promoting equality by
ensuring equal access to the legal profession, supporting diversity within
the bar, and preventing harm to LGBTQ law students were valid means by
which the LSBC could pursue its overarching statutory duty.

However, the Chief Justice was in no doubt that this interference “cannot be
characterized as minor . . . it precludes members of the TWU community from
engaging in the practice of providing legal education in an environment that
conforms to their religious beliefs, deprives them of the ability to express those
beliefs in institutional form, and prevents them from associating in the manner
they believe their faith requires”.* This would seem to be a clear warning that the
proportionality principle will not always justify State interference.

Intervention in Church disputes

In the words of Justice McLachlin:3”

As a general rule, the State refrains from acting in matters relating to reli-
gion. It is limited to setting up a social and legal framework in which beliefs
are respected and members of the various denominations are able to associ-
ate freely in order to exercise their freedom of worship, which is a fundamen-
tal, collective aspect of freedom of religion, and to organize their churches
or communities.

As was more forcefully expressed in Amselem, “[ T |he State is in no position to be,
nor should it become, the arbiter of religious dogma. . . . Secular judicial determi-
nations of theological or religious disputes, or of contentious matters of religious
doctrine, unjustifiably entangle the court in the affairs of religion”.?® Although
reluctant to do so, the courts will adjudicate on church matters, including prop-
erty disputes,®” without preference for doctrine but with respect for trust law and
for the right of Canadian religious organisations to manage their own affairs.*
In Diaferia v. Elliort,*' the court drew the line at reviewing decisions taken by
members; it had “no intention of getting involved in how the ultimate meeting
of the Church members proceeds . . . this court must circumscribe the extent to
which it becomes involved in the internal affairs of a religious organisation”.*? In
Ktunaxa Nation, the SCC ruled that to determine how the plaintitfs’ beliefs
could be protected would require the State and its courts to assess the content
and merits of religious beliefs, which was outside their remit. Most recently, in
Highwood Congregation v. Wall,** the SCC held that the courts have no jurisdic-
tion over disputes between members and their denominations.
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State protection of beliefs/culture of Indigenous people

The failure of both the federal and provincial governments in T5i/hqot’in Nation
v. British Columbin®® to establish clear felling forestry rights in respect of land
where a First Nations tribe had lived and worshipped for centuries was a signifi-
cant SCC ruling. By finding that the tribe had acquired Aboriginal title by virtue
of historical occupation, and that any intervention affecting it could only be with
tribal consent or without such consent in restricted circumstances, the court by
implication also seemed to extend the doctrine of State neutrality to accommo-
date aboriginal land disputes. This interpretation now needs to be reviewed in
the light of the recent SCC decision in the above-mentioned Ktunaxa Nation
case. This concerned a claim that a proposed ski resort development would drive
the Grizzly Bear Spirit from a First Nation’s traditional territory. While the SCC
willingly conceded that s.2(a) of the Charter protected the appellants’ freedom to
hold and to manifest a religious belief in the Grizzly Bear Spirit, it was unable to
share their view that s.2(a) extended to protect the presence of the Grizzly Bear
Spirit in Qat’muk. The claim was not one seeking protection for the freedom to
believe in the Grizzly Bear Spirit or to pursue practices related to it but one seck-
ing to protect the Grizzly Bear Spirit itself, and the subjective spiritual meaning
the claimants derived from it, which was beyond the scope of s.2(#). In a major-
ity decision, the SCC found that the Ktunaxa’s claim was not protected by s.2(a)
of the Charter because neither the Ktunaxa’s freedom to hold their beliefs nor
their freedom to manifest those beliefs was infringed by the Minister’s decision
to approve the project.* A decision which, arguably, fails to give as much weight
to the legitimacy of a subjective interpretation of ‘belief” as is now required by
human rights law.

State protection of its traditional religions/cultural identity

R v. Big M Drug Mart Ltd* was a landmark judgment in the politics sur-
rounding Canadian religious identity. The case concerned a retail outlet that
had been acquitted of violating the Lord’s Day Act by opening for busi-
ness on Sunday, but the issue was brought before the SCC to determine
whether s.2 of the Charter of Rights and Freedom, had a bearing on the
matter. The SCC ruled the Lord’s Day Act unconstitutional because laws
must have a secular purpose: a law based on religious reasons and favouring
one denomination over others was deemed unconstitutional. As Dickson CJ
then explained:*®

In proclaiming the standards of the Christian faith, the Act creates a
climate hostile to, and gives the appearance of discrimination against,
non-Christian Canadians. . .. The theological content of the legislation
remains as a subtle and constant reminder to religious minorities within
the country of their differences with, and alienation from, the dominant
religious culture.
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In Mouvement laique québécois,® the SCC closely followed the sentiment
expressed in R ». Big M Drug Mart Ltd,° that “[w]hat may appear good and true
to the majoritarian religious group, or to the State acting at their behest, may
not for religious reasons, be imposed upon citizens who take the contrary view”.
It took issue with Gagnon JA’s reference in the Tribunal to “the State’s duty to
preserve its history, including its multireligious heritage” and to “the concept of
‘benevolent neutrality’ being more appropriate to define the State’s duty of reli-
gious neutrality”.*! Instead, warning against a benign stance favouring Christian-
ity (or any other religion/culture), the SCC advised the following:*

If the State adheres to a form of religious expression under the guise of
cultural or historical reality or heritage, it breaches its duty of neutral-
ity . . . the State’s duty to remain neutral on questions relating to religion
cannot be reconciled with a benevolence that would allow it to adhere to
a religious belief. . .

This valedictory dismissal of any recognition of a State duty of care for its cultural
heritage is at variance with some ECtHR rulings and with the drift of current
judicial rulings and legislative initiatives in the US.

State prefevencing of veligious ovganisations

In keeping with many other common-law countries, and despite the above evi-
dence of State neutrality, Canadian religious organisations have long enjoyed
special privileges: they may organise as they see fit, largely free from government
regulatory requirements. This includes hiring staff on the basis of religious affili-
ation, and they enjoy other exemptions in relation to matters such as sexual ori-
entation and gender parity. Indeed, religious communities such as the Hutterites
have always been largely left to regulate their own affairs.

The religious exemption

In addition to the right to discriminate when employing staff in accordance
with the “bona fide occupational requirements” (BFOR)?* rule, the Constitu-
tion Act 1867, 5.93(1) protects denominational school privileges from the anti-
discrimination strictures of modern human rights law and the Canadian Charter
of Rights and Freedoms.

When the Civil Marriage Act®* was introduced, which extended the meaning
of marriage to include same-sex relationships under Canadian federal law and
inserted ss.149.1 into the Income Tax Act,™ it provided that religious organisa-
tions would not have their charitable registration revoked solely because they or
any of their members exercised freedom of conscience and religion in relation to
the meaning of marriage. The SCC had also ruled to similar effect in Reference
Re Same-Sex Marriage.®® All of this was in keeping with an established accept-
ance, clearly evident in testamentary dispositions, that religious beliefs conferred
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a degree of immunity from the otherwise non-differentiating application of the
law. As Campbell ] pointed out in Trinity Western University v. Nova Scotin Bar-
risters’ Society,” the plaintift university, “like churches and other private institu-
tions, does not have to comply with the equality provisions of the Charter”.

Regulatory privileges

In general, religious organisations are self-regulating. If they are incorporated
and have charitable status, this renders them subject only to the compliance
requirements of the Corporation Act and the Canadian Revenue Agency (CRA).

Tax privileges

The CRA grants charitable tax exemption to religious organisations in general and
continues the traditional legal presumption that they are for the public benefit.®

Testamentary privileges

From at least Lanrence v. McQuarrie,*® with its forfeiture condition in the event
of the beneficiary “embracing the doctrines of the church of Rome”, until the
introduction of the Charter of Rights and Freedoms, testamentary conditions
in favour of religion had precedence over public policy considerations and went
virtually unchallenged by the judiciary. It had seemed that the 1982 Act would
inaugurate a new era, but this was not immediately forthcoming. Canada Trust,*°
the best known Canadian case on the issue of a religious trust being in breach of
public policy, was determined by the Ontario Court of Appeal in 1990, which
ruled that limiting scholarships to white, Protestant, British subjects, constituted
racial discrimination and “is patently at variance with the democratic principles
governing our pluralistic society in which equality rights are constitutionally
guaranteed and in which the multicultural heritage of Canadians is to be pre-
served and enhanced”.®! However, shortly afterwards, in Ramsden Estate,% the
court found that a testamentary gift to a university for scholarships for Protestant
students presented “no ground of public policy which would serve as an impedi-
ment to the trust proceeding”.®® At much the same time, Galligan J, in Fox ».
Fox Estate,* held that a trustee’s use of a power of encroachment to punish the
remainder beneficiary for marrying a person not of the Jewish faith was invalid.
Most recently, in Spence v. BMO Trust Company,® the court firmly reiterated its
support for testamentary freedom when it upheld the right of a testator to disin-
herit his adult child on grounds that were overtly discriminatory.

State funding of faith-based facilities and services

In recent years, the SCC has made it clear that “State sponsorship of one reli-
gious tradition” breaches the State’s duty of neutrality, and is both discrimina-
tory and destructive of religious freedom.*® The State has a duty not to “create



188  Law, policy & practice

a preferential public space that favours certain religious groups”.®” A corollary is
that the State must not deny to religious organisations the opportunities available
to their secular counterparts to acquire public funding. However, it remains the
case that the Constitution Act 1867, 5.93 extends protection to denominational
schools and permits partisan State funding (see further below). This anomaly was
judicially acknowledged in Adler v. Ontario,® when Iacobucci ], on behalf of the
court majority, ruled that government funding of both Roman Catholic and pub-
lic schools, but not private religious schools, was entitled to special protection®
under that constitutional provision.”

In Mouvement laique québécois,” Gascon J acknowledged that “sponsorship of
one religious tradition by the State in breach of its duty of neutrality amounts
to discrimination against all other such traditions,” and went on to explain that
“the State (must) abstain from taking any position and thus avoid adhering to
a particular belief . . . it may not use its powers in such a way as to promote the
participation of certain believers or non-believers in public life to the detriment
of others”.”? Nevertheless, the biased protections of the Constitution Act 1867,
.93 remain in effect.

Religion and the freedoms of association and expression

Freedom of conscience and religion, as guaranteed under s.2(a) of the Char-
ter, includes “the right to entertain such religious beliefs as a person chooses,
the right to declare religious beliefs openly and without fear of hindrance or
reprisal, and the right to manifest religious belief by worship and practice or
by teaching and dissemination”.”® These rights — to believe, to declare and
particularly to manifest — expose the freedom of religion to possible violation
along a wide front.

Freedom of rveligion

The right to freedom of religion is infringed, as the SCC stated in Ktunaxa
Nation, when a claimant demonstrates:”*

(1) that he or she sincerely believes in a practice or belief that has a nexus
with religion, and (2) that the impugned State conduct interferes, in a man-
ner that is non-trivial or not insubstantial, with his or her ability to act in
accordance with that practice or belief.

Adding that “where State conduct renders a person’s sincerely held religious
beliefs devoid of all religious significance, this infringes a person’s right to reli-
gious freedom”. This interpretation is in keeping with earlier decisions that have
similarly emphasised a State duty not to breach the freedom of religion.” The
corollary — whether there exists a State duty or discretion to provide support — has
proven contentious in relation to the doctrine of State neutrality in a Canadian
context.”s
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Only in recent years, as McLachlin CJ noted, have the courts broadened their
traditional interpretation of ‘religion’ to accommodate different belief systems:
“[TThe reference to the supremacy of God in the preamble to the Canadian
Charter cannot lead to an interpretation of freedom of conscience and religion
that authorises the State to consciously profess a theistic faith”.”” Freedom of
conscience and religion “must be given a generous and expansive interpretation”.

‘Religion’

Following the Dickson CJ ruling in R. v. Big M. Drug Mart,”® the courts moved
away from the orthodox institutional interpretation of ‘religion’ to embrace a
wider view based on an individual’s human right to choose their beliefs and how
to express them:”’

The essence of the concept of freedom of religion is the right to entertain
such religious beliefs as a person chooses, the rights to declare religious beliefs
openly and without fear of hindrance or reprisal, and the right to manifest
religious belief by worship and practice or by teaching and dissemination.

This view was further developed by Iacobucci J in Syndicat Northerest v. Amselem:*

Defined broadly, religion typically involves a particular and comprehensive
system of faith and worship. Religion also tends to involve the belief in a
divine, superhuman or controlling power. In essence, religion is about freely
and deeply held personal convictions or beliefs connected to an individual’s
spiritual faith and integrally linked to one’s self-definition and spiritual fulfill-
ment, the practices of which allow individuals to foster a connection with the
divine or with the subject or object of that spiritual faith.

In that case, the SCC stated that in determining the existence or otherwise of
religious belief, a two-pronged test must be satisfied: it must be demonstrated
that a person is engaged in a practice or a belief that has a nexus with religion,
and the person has to be sincere in their belief.

‘Beliefs’

A broad interpretation of what might constitute the freedom of religion was
evident in Morgentaler,® when Wilson ] advised that the freedom to hold and
exercise beliefs was not restricted to beliefs of a religious nature: “[I]n a free
and democratic society ‘freedom of conscience and religion’ should be broadly
construed to extend to conscientiously held beliefs; whether grounded in reli-
gion or in a secular morality”.%? Again, in Maurice v. Canada (Attorney Gen-
eral),®® Campbell J was satisfied that vegetarianism, based on a belief that the
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consumption of animals is morally wrong, qualified for protection under s.2(a)
of the Charter as a conscientious belief. As acknowledged by Iacobucci J in
Amselem, this interpretation has permitted recognition of groups such as Falun
Gong® and Wiccas,* (also, more recently, atheists),® and has now become a
settled characteristic of the Canadian judicial approach to religion and belief.®”
He was of the opinion that it was unnecessary for the holder of that belief to
show that it was “objectively recognized as valid by other members of the reli-
gion”.®® Essentially, if an individual’s asserted religious belief “is in good faith,
neither fictitious nor capricious, and that it is not an artifice”® and he or she
sincerely believes that manifesting that belief by way of a certain practice has
spiritual significance or connects them with the divine or spiritual realm, then
this will be protected under s.2(a) of the Charter. It is “the religious or spiritual
essence of an action” that attracts protection.”® Moreover, all individuals and
religious/belief organisations enjoy equal Charter protection. Further, in Mou-
vement lnique quebecois v. Saguenay (City),”! the SCC held that for the purposes
of Charter protection, the concepts of “belief” and “religion” encompass non-
belief, atheism and agnosticism.?

Indigenous beliefs

The Indigenous people — the First Nations, Inuit and Métis — originally spread
across all of Canada, each tribe with its own distinctive culture and set of beliefs,
customs, ceremonies and rituals, usually with strong spiritual references to spe-
cific animals and to nature in general. “Religion is a matter of faith intermingled
with culture”, as McLachlin J noted in the Hutterite case,”® and for the Indig-
enous people this largely became a matter of their traditional beliefs succumbing
to, or fusing with, those of Christianity.

The Canadian Human Rights Act, s.35 of the Constitution Act, s.25 of the
Charter of Rights and Freedoms and the United Nations Declaration of the
Rights of Indigenous Peoples all include legal protections for the fundamen-
tal right of Indigenous peoples to freely practice their religious and spiritual
traditions and to be treated equally and with dignity.®* The SCC has a well-
established track record of according locus standi to the beliefs of Indigenous
people.”®

Manifestation of veligion or belief

As Tacobucci ] has explained:

First, there is the freedom to believe and to profess one’s beliefs; second,
there is the right to manifest one’s beliefs, primarily by observing rites, and
by sharing one’s faith by establishing places of worship and frequenting
them. Thus, although private beliefs have a purely personal aspect, the other
dimension of the right has genuine social significance and involves a relation-
ship with others.
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Adherence to a particular religion or belief does not imply that an adherent is
restricted to manifesting their commitment in a preordained manner. It must,
however, be more than a nominal gesture (e.g. the formal reciprocal bow of par-
ticipants in a judo contest is not a manifestation of the Shinto religion/beliet).”
Otherwise the constraints on choice in the manner of manifesting adherence are
only those generally pertaining to nuisance, health /safety and the rights of others
in public places.”

Religious discrimination

As one of the 11 grounds listed in the Canadian Human Rights Act, religious
discrimination attracts considerable judicial attention and asperity in this most
multicultural common-law jurisdiction. This was clearly evident in the above-
mentioned Canada Trust case,” when the court found it was “to expatiate the
obvious” that a trust premised on notions of racism and religious superiority was
obviously discriminatory and therefore void. As with other allegations'® of a
breach of rights, claims of religious discrimination must be evidenced, be objec-
tively verifiable and be proven in accordance with the balance of probabilities
test.!?! The comments of Gascon ] must also be borne in mind: “I concede that
the State’s duty of neutrality does not require it to abstain from celebrating and
preserving its religious heritage. But that cannot justify the State engaging in a
discriminatory practice for religious purposes”.!®

Freedom of association

Freedom of association is guaranteed under s.2(d) of the Charter; this right
entitles individuals to establish, belong to, maintain or leave any legal organi-
sation. In Mounted Police Association of Ontario v. Canada (AG),'* the SCC
agreed that:

freedom of religion is not merely a right to hold religious opinions but also
an individual right to establish communities of faith . . . and there is support
for the view that the autonomous existence of religious communities is indis-
pensable for pluralism in a democratic society and is thus an issue at the very
heart of the protection of freedom of religion.

The SCC had earlier decided, in Lakeside Colony of Hutterian Brethren v. Hofer,'**
that the courts had jurisdiction to determine disputes over membership in reli-
gious associations. More recently, in Wall v. Highwood Congregation et al.,'* the
court concluded that members of a voluntary religious association should be able
to ask a court to review decisions taken by that association so long as the deci-
sion in question is determined to be final. However, this Alberta Court of Appeal
decision was subsequently reversed by the SCC and, as Harrington comments,
“[TJhere is now some uncertainty as to how the decisions in Lakeside and Wall
are to be reconciled”.!%



192 Law, policy & practice
The ‘positive action’ provisions

The equality provision in the Canadian Charter of Rights and Freedoms, s.15(1),
is subject to the s.15(2) exception that it “does not preclude any law, program
or activity that has as its object the amelioration of conditions of disadvantaged
individuals or groups including those that are disadvantaged because of race,
national or ethnic origin, colour, religion, sex, age or mental or physical disabil-
ity”. In keeping with the Canadian interpretation of State neutrality, government
has a duty to both monitor policy and legislation and make such adjustments as
may be necessary to ensure religious freedom is not unduly burdened and also
to intervene with supportive assistance for disadvantaged religious entities. Far
from having a ‘hands off” approach, the State is encouraged to promote religion,
provided it does so in an even-handed manner. As Dickson CJ put it in Big M:'%”

The equality necessary to support religious freedom does not require identi-
cal treatment of all religions. In fact the interests of true equality may well
require differentiation in treatment.

In the above-mentioned University of Victoria v. British Columbin (A.G.)
case,' scholarships were used to positively discriminate in favour of Roman
Catholics. This approach acknowledges that groups, including those defined by
their religion or beliefs, may have distinct needs that are most effectively and
cfficiently addressed by that form of affirmative action.

Freedom of expression

The Canadian Charter of Rights and Freedoms proclaims the fundamental free-
doms of thought, belief, opinion and expression, including freedom of the press
and other media of communication. Conflict between the freedoms of expression
and religion — as in ‘Holocaust denial’'®® — is as prevalent in Canada as elsewhere.

Religiously motivated conduct

In Ross v. Canadna,"'® the subject was a former teacher who in his spare time pub-
lished books and pamphlets and made public statements reflecting his discrimina-
tory views in relation to Jews.!!'! The Human Rights Board of Inquiry concluded
that he had contributed to a “poisoned environment” within the school district
and recommended that he be transferred to a non-teaching position, which was
endorsed by the SCC and also by the UN Human Rights Committee, which
agreed that the disciplinary action did not constitute a violation of the freedom
of expression as guaranteed by Article 19 (ICCPR).

In the Hutterite case,''? but perhaps more so in Amselem,'® the judiciary have
wrestled with the weighting to be given to religious/cultural customs relative to
neutral public benefit laws of uniform application. In Hutterite and Amselem, it
would seem, the SCC resolved the issues by using the proportionality principle to
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gauge the significance of the custom for the religion/culture concerned against
the overall importance of a neutral public benefit law in order to determine
whether the latter had such a disproportionate adverse effect on the former as
to be in breach of their freedom of religion. In such cases, including Multani,'**
(see further below) an adherent’s subjective interpretation of the importance of
a custom will need to be supported by hard evidence linking it to the religion/
belief.!'?

In Canada as elsewhere, a conflation of religious belief and sexual orientation
has generated considerable litigation. So, for example, Boisson''¢ concerned a let-
ter written by the appellant to a newspaper expressing disparaging comments
about homosexuals. In overturning the HRC finding of incitement to hatred
and upholding the relative importance of freedom of speech, Wilson J ruled that
the language used must disclose a real intention to discriminate or incite others
to discriminate. The same approach was taken in Saskatchewan (Human Rights
Commission) v. Whatcott''” regarding flyers that denounced gays and lesbians,
when the SCC emphasized the need to pursue true hate speech, not just offensive
language. It was a similar situation in Trinity Western,''® when the court found
no concrete evidence that holding beliefs about homosexuality would result in
actions by its graduates that would be discriminatory.

Religious apparel

In Sandi,'* the court considered the social issue, which presents in many jurisdic-
tions and is viewed by some as a sensitive matter, of a Muslim female employee
wearing her hijab at work. It pointedly overruled the following Tribunal finding:
“The Code guarantees not only a woman’s right to wear a religious headdress
in the workplace, but also her right to choose the form of religious headdress,
subject to any bona fide occupational requirements”. Instead, it stated that the
issue was whether the employee could have complied with the dress code without
compromising her religious beliefs and what she was actually required to wear as
part of her religion. Then consideration should be given to whether the employ-
er’s dress code, or the employer’s enforcement or interpretation of it, conflicted
with what the employee chose to wear. At variance with this approach is Quebec’s
recent adoption of Bill 62, the Religious Neutrality Law, which prohibits public
workers, as well as those receiving public services, from covering their faces. This
initiative attracted comment from the Canadian Human Rights Commission that
“laws should be adopted to end discrimination — not promote it”.'?°

The issue as to wearing the niqab when testifying in court was resolved in
NS§"! by applying the following guidance: “If the judge concludes that the wear-
ing of the niqab in all of the circumstances would infringe the accused’s right to
make full answer and defence, the right must prevail over the witness’s religious
freedoms and the witness must be ordered to remove the niqab”. A very similar
approach was recently taken in Australia in relation to the same issue.'??

In the above-mentioned Multani case,'** the SCC ruled that “a total prohibi-
tion against wearing a kirpan (a ceremonial dagger) to school undermines the
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value of the religious symbol and sends students the message that some reli-
gious practices do not merit the same protection as others”.'** The SCC con-
sidered that the freedom of a Sikh boy to carry his kirpan outweighed reasons
(e.g. alleged safety concerns) to prohibit him from doing so, unlike an earlier
tribunal ruling which held that safety reasons justified a prohibition against wear-
ing it on an aircraft.'?® This exercise in balancing the unintentional adverse effects
of a neutral rule on a religious/cultural minority against a general concern to
promote the public benefit can be seen in a considerable number and variety of
cases.'?® It should not, of course, distract attention from the blunt fact that an
item of apparel — such as a turban — which identifies the religion/ethnicity of the
wearer, is often sufficient to attract discrimination;'?” the policy decision permit-
ting Sikh officers of the RCMP to wear turbans was, therefore, a potent political
gesture neatly conflating religion and culture with nationalism.

Blasphemy and proselytism

The Criminal Code, 5.296(1) declares that anyone who publishes a blasphemous
libel is guilty of an indictable offence; Bill C-51 proposes the removal of s. 296.

In Zundel v. Canada,*® which concerned Holocaust-denial publications,
the SCC considered the limitations imposed on proselytism by s.181 of the
Criminal Code. This stated that “[e]very one who wilfully publishes a state-
ment, tale or news that he knows is false and causes or is likely to cause injury
or mischief to a public interest is guilty of an indictable offence and liable to
imprisonment”. The court found that s.181 violated s.2(b) of the Canadian
Charter of Rights and Freedoms because the restriction on all expressions
“likely to cause injury or mischief to a public interest” was too broad, and
imprisonment for expression was unreasonable. The parameters for proselyt-
ism were subsequently amended and are now set by 5.319.(2) of the Code.
In Friesen,'” the Tribunal found that an employee had suftfered religious dis-
crimination when sacked because he refused to stop preaching in the work-
place. But his sacking was justified, as other employees had a right to work
in an environment where they were not subject to religious preaching, and
the employer did not have a duty to accommodate an employee’s beliefs. The
observations of Tacobucci and Major JJ in B. (R.) v. Childven’s Aid Society of
Metropolitan Toronto, seem apt:'3

Just as there are limits to the ambit of freedom of expression (e.g. s.2(4) does
not protect violent acts),’®! so are there limits to the scope of s.2(a), espe-
cially so when this provision is called upon to protect activity that threatens
the physical or psychological well-being of others.

Conscientious objection

The right to refuse to “bear arms” or otherwise serve in the armed forces,
on grounds of religious or moral objection, is protected under s.2(a) of the
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Charter — which extends protection to “freedom of conscience and religion” —
and although not specifically mentioned in the National Defence Act is probably
well established in Canadian law.

Conscientious objection to engagement in service provision is another mat-
ter. In Canada, as elsewhere, this is a rapidly growing area of jurisprudence, as
national legislation prescribes a new set of social mores. Moore,'** for example,
concerned a Catholic public service employee who, having objected to abortion
and on refusing to work with a client who sought a termination, was disciplined
and eventually fired. The HR Tribunal found that because the employer knew of
her religiously based objection, an onus rested on the employer to accommodate
the employee by transferring the client to other employees. More recently, in C. 7.
A.'** the HR Tribunal acknowledged that a family medical clinic had accommo-
dated a Christian employee’s pro-life beliefs by not requiring her to refer patients
for abortions. Abortion referrals were processed by other individuals without
compromising patient care. It is highly probable that the same difficulties will
arise in relation to the legal right to a medically assisted death. Such matters have
a singular weighting in Canadian law given the pointed constitutional reference
to freedom “of conscience” in s.2(a) of the Charter (see further below).

Human rights, equality and religion: the case law

Provisions governing non-discrimination and equality are to be found in s.15(1)
of the Charter which, as the SCC pointed out in Andrews v. Law Society of British
Columbin,'** requires a plaintiff to show differential treatment, an enumerated
ground and discrimination in a substantive sense involving factors such as preju-
dice, stereotyping and disadvantage.””

Right of access to justice

Karakatsanis J, in Hryniak v. Mauldin,'® warned that “ensuring access to justice

is the greatest challenge to the rule of law in Canada today . . . that a culture shift
is required”'* and called for a realisation that access to the civil justice system
must be proportionate, timely and affordable. Among the challenges facing the
Canadian rule of law is that of bridging the disparity between national statutory
family law and the parallel system administered by religious bodies.

Religious law and courts

Faith-based tribunals, established by Catholic, Jewish and Islamic communities,
have been operational across Canada for many decades. Their rulings are some-
times brought before the national courts. For example, in Bruker v. Marcovitz,'s
the SCC found that a Jewish husband’s 15-year-long refusal to grant his wife a
get, thereby preventing her from divorcing him, was contrary to public policy,
as “under Canadian law, marriage and divorce are available equally to men and
women”."¥¥ The court rejected the husband’s defence that he was protected by
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the right to freedom of religion. Abella ] warned that this well-established Jewish
principle, confining the granting of a get exclusively to the discretion of a hus-
band, was incompatible with Canadian law and that public policy supported the
removal of barriers to religious divorce and remarriage. Moreover, in early 2018
the SCC agreed to hear the case of a Jehovah’s Witness who was expelled from
that religious organisation for alleged verbal abuse of his wife.

Shari’n law

In Spring 2018 a private members’ motion — M-103'* — was brought before
the House calling for an amendment to the Constitution stating that “Shari’a
Law or separate Shari’a family courts will never have a place in the Canadian
Justice System”.

Right to life

The Canadian Charter of Rights and Freedoms, s.7 states that “everyone has
the right to life, liberty and security of the person and the right not to be deprived
thereof except in accordance with the principles of fundamental justice”.'** The
Canadian experience of the human rights/religion intersect, as it relates to such
matters, has engaged courts at all levels across the country.

Abortion, contraception

Canadian ratification of CEDAW in 1981, followed a year later by adoption of
the Charter, transformed the legal context of abortion which until then had been
restricted by s.251 of the Criminal Code to life-threatening circumstances. Those
twin events launched a period of many lengthy court battles involving anti-
abortion groups,'*! an anti-pornography group,'** campaigning pro-life groups,'*?
abortion clinics'** and addressing the uncertain status of the foetus in Canadian
law.'*s The long history of Morgentaler prosecutions'*® records the changing legal
status of abortion clinics in Canada. This is now a wholly legal procedure, and
government-funded ‘Well Woman’ clinics, with ‘safe zones’ restricting protester
harassment, are widely available throughout most of Canada. Nonetheless, in
2016 the CEDAW Committee expressed concern regarding the uneven access to
abortion services across the country and recommended that Canada: “a) ensure
access to legal abortion services in all provinces and territories; b) ensure that the
invocation of conscientious objection by physicians does not impede women’s

access to legal abortion services”.'*”

Refusing medical treatment

The SCC has found that a person over the age of majority and able to give
or withhold informed consent “has the right to refuse treatment, even if that
treatment is, from a medical perspective, in his or her best interest . . . the right
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to refuse unwanted medical treatment is fundamental to a person’s dignity and
autonomy”.'*® It is a finding that consolidates the earlier decision of the court in
Ciarlariello v. Schacter' that patients have a “clear legal right” to autonomy and
self-determination in health care. This right is also available to a mature minor,
meaning a child with the capacity to understand and reflect on their illness and
the associated options. It is not, however, a right exercisable for religious reasons
by a parent on behalf of their child, as illustrated by B. (R.) v. Children’s Aid Soci-
ety of Metropolitan Toronto,'*® when Jehovah’s Witness parents refusal of a blood
transfusion for their child was overruled by the court.

Medically assisted death

The SCC, in the 2015 landmark case of Carter v. Canadn,'>' found that ss. 241
and 14 of the Criminal Code — prohibiting physician-assisted suicide, or eutha-
nasia — violated s.7 of the Charter, and ruled that mentally competent adults,
suffering intolerably and enduringly, had a right to a medically assisted death.
In mid-June 2016, Parliament passed Bill C-14, which narrows the scope of the
Carter decision by declaring that to qualify for a medically assisted death a person
must be in an advanced state of irreversible decline and their natural death must
be “reasonably foreseeable”.

Right to marviage and to found a family

Freedom of religion and belief has been locked into the Constitution via the
Charter: s.2(a) specifically prevents the legislature from discriminating against
religious minorities, while s.1 qualifies this with the proviso that it be exercised
subject to such “reasonable limits prescribed by law as can be demonstrably jus-
tified in a free and democratic society”. This has provided a legal context for
extending the legal definition of marriage, for addressing family related matters
and in particular for clashes between human rights and religion on an array of
gender, sexuality and reproductive issues.

Marviage and family relationships

The family model as traditionally known to Canadian law, and as long supported
by the well-established religious institutions, has been Christian. Consequently,
the issues arising in recent years have tended to be in relation to: homosexuality;
same-sex marriages; abortion services; and as regards a range of gay,'®* lesbian
and transgender'® matters or the consequences thereof.'™

One aspect of modern parenting increasingly contributing to the volume of
family law litigation, in keeping with the corresponding rate of marital break-
down, is the right of a non-custodial parent to define the religious upbringing of
their child, contrary to the wishes of the other parent. The courts have explored
the respective rights of the parties in a number of cases,'® including Younyg ».
Youny,"*® when the non-custodial parent — a Jehovah’s Witness — protested that
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his freedom of religion, including his right to develop the children’s religious
beliefs, was being obstructed by the mother. The SCC took the view that the
welfare of the child was the overriding principle and therefore the authority of
the custodial parent to make decisions over religious activities must be secured in
order to protect the children from any harmful stress.

Same-sex marriage

Enacting the Civil Marriage Act 2005 allowed Canada to become the first
country outside Europe and the fourth country in the world to legalise same-
sex marriage.

The SCC decision in M. ». H'%” paved the way for recognition of the rights
of same-sex couples to equal treatment under the Constitution, but not until
Halpern'™® did the judiciary conclude that the common-law definition of mar-
riage as “the voluntary union for life of one man and one woman to the exclusion
of all others” infringed the equality rights of same-sex couples under s.15 of the
Charter. It then rejected the claims of a Christian church that to redefine mar-
riage would infringe its freedom of religion, contrary to s.2(a), and its equality
rights as a religious institution. This was followed immediately by Reference Re
Same-Sex Marriage,'™ where the SCC found that the meaning of marriage is not
frozen in time, in accordance with its definition under s.91(26) of the Constitu-
tion Act 1867, but must be allowed to evolve with Canadian society, which cur-
rently represents a plurality of groups, a SCC principle with a capacity for limitless
transferred application.

Sexuality and gender

“Being required by someone else’s religious beliefs to behave contrary to one’s
sexual identity is degrading and disrespectful” as the SCC recently and rightly
asserted.'®

Bill C-16, prohibiting discrimination based on gender identity and gender
expression throughout Canada, became law in June 2017 and makes it illegal to
deny services, employment, accommodation and similar benefits to individuals
based on their gender identity or gender expression within a federal-regulated
industry. This initiative followed on from cases such as C.F. v. Albertn,'* in
which transgendered persons were prevented by state law from having their
new gender officially recognised because they had not undergone sex-change
surgery. The legislation is significant, as it gives gender identity the status of a
separate and distinct human right. It also marks a clear line of departure from
the US “liberty laws”.

Assisted reproduction, adoption, surrogacy and genetic engineering

Altruistic surrogacy, without payment to the surrogate mother (other than for
“expenses”), the creation of embryos for assisted reproduction procedures and the



Canada 199

donation of embryos for stem cell research have all been legally possible since the
Assisted Human Reproduction Act came into effect in 2004. Same-sex adoption
has also become legal in all provinces and territories under varying rules, though
in some there remain human rights issues around birth registration and the legal
anomalies that necessitate birth parents adopting their own children.

In Harvard College,'* the SCC found that higher life forms are not patent-
able: patents are applicable to inventions, including for “manufacture”, which in
turn denotes “a non-living mechanistic product or process”.'%* A patent does not
apply to “a conscious, sentient living creature”!** because higher life forms have
unique qualities and characteristics that transcend the particular genetic matter of
which they are composed. This interesting ruling puts Canadian law at variance
with other common-law countries and, it has been argued, the rationale being
based upon a differentiation between higher and lower life forms, is “more prop-
erly a matter of religion than a matter of law”.'*® The SCC adopted much the
same rationale in its subsequent Monsanto'*® decision, when it confined itself to
affirming that Monsanto had patent rights to products and processes if not to the
plant itself. The court was plainly aware of the analogous implications for human
reproductive research (use of stem cells, cultivation of embryos and so on), as it
noted that “inventions in the field of agriculture may give rise to concerns not
raised in other fields — moral concerns about whether it is right to manipulate

genes” 1%

Right to employment

The Canadian Human Rights Act 1985 lists seven types of discriminatory prac-
tice that are prohibited in relation to religion, including: refusing to employ or
continue to employ someone, or treating them unfairly in the workplace; follow-
ing policies or practices that deprive people of employment opportunities; paying
men and women differently when they are doing work of the same value; retaliat-
ing against a person who has filed a complaint with the Commission or against
someone who has filed a complaint for them; and harassment. The legislative
intent underpinning the Employment Equity Act 1995 was to achieve equality in
the workplace by measures that would, where necessary, effect remedial interven-
tion and accommodate differences.

Hiring/firing staff and veligious beliefs

Human rights and religion can clash in the recruitment process. In Qureshi v. G4S
Security Services,'® for example, an employer was found to have religiously dis-
criminated against an applicant when the recruitment process was terminated on
learning of his need for time off for Friday prayers. Again, in Widdis v. Desjardins
Group,'® the Tribunal determined that a Seventh-Day Adventist applicant had
suffered religious discrimination during an interview process when, after reveal-
ing her unavailability for work on Saturdays, as that day was her Sabbath, she was
not called for an additional interview.
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Many provincial cases have concerned religious schools and the hiring and
firing of teachers and other staff in accordance with religious rules that were
found to be bona fide occupational requirements. This was the case in Cald-
well v. St. Thomas Aquinas High School,'° for example, where the dismissal of
a teacher from a Catholic school was upheld, as she had knowingly disobeyed
fundamental Catholic rules, including marrying a divorcee. A rationale sub-
sequently echoed in Schroen v. Steinbach Bible College,'' when the right of a
Mennonite College to dismiss a secretary who had converted to become a Mor-
mon, was upheld. In Daly v. Ontario (Attorney General),'”? the court acknowl-
edged that restricting the recruitment of teachers to those of the Catholic faith
was a valid consideration. However, the exemption privilege must be exercised
reasonably and will not be available in circumstances of peripheral religious
significance.'”?

Heintz v. Christinn Horizons,'”* a landmark case, concerned a complaint
of discrimination by a support worker employed by Christian Horizons who
resigned after commencing a same-sex relationship, as she felt she could no
longer honour her employer’s beliefs but subsequently commenced proceed-
ings alleging discrimination. Ultimately, the court found for the employers and,
in an important ruling for all religious organisations in Canada, declared that
there is an entitlement to exemption, from the law barring discriminatory hir-
ing, “if they are primarily engaged in serving the interests of their religious
community, where the restriction is reasonable and bona fide because of the
nature of the employment”.
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Accommodating veligious beliefs/practices in the workplace

In O’Mualley v. Simpson Sears,'”® an early SCC human rights case, it was deter-
mined that a neutral rule requiring employees to work on Saturdays inadvertently
discriminated against an employee because of her religious beliefs. This employee
was negatively affected by the rule, as she could not, based on her religious beliefs
as a Seventh-Day Adventist, work on a Saturday. In finding that her employers
could readily have made adjustments to the work rota that would have allowed
her to avoid working on a Saturday, the SCC thereby introduced a two-step test
to determine whether adverse discrimination is really a bona fide occupational
requirement and therefore permitted: is the rule/standard rationally connected
to the necessities of the job, and have employers accommodated the individual to
the point of undue hardship? There have been a number of such cases which have
similarly decided that not to accommodate the religious holiday requirements
of workers constitutes a form of religious discrimination.'”® In Dasry Pool,'”” the
SCC found that undue hardship to an employer could take the form of antici-
pated poor staff morale that would result from having to make the workplace
adjustments necessary to accommodate an employee’s religious beliefs, while in
McGill University Health Centre,'”® the court stressed the employer’s obligation
to customise the accommodation to fit the needs of the employee and the par-
ticular circumstances.
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Right to education

Education, particularly public education, provides a value-laden context in which
religion and human rights frequently intersect. However, as the SCC noted in
Loyola:'” “[T]n a multicultural society, it is not a breach of anyone’s freedom of
religion to be required to learn (or teach) about the doctrines and ethics of other
world religions in a neutral and respectful way”.18

Government funding and veligious education: general overview

The Constitution Act 1867, 5.93 — as preserved by s.29 of the Charter — explicitly
guarantees the rights of denominational schools and thereby preferences Catholic
and Protestant schools. These ‘denominational privileges’ continue in the consti-
tutional obligation to fund Catholic schools in the provinces of Ontario, Alberta
and Saskatchewan.'® To that extent, the Constitution embeds a degree of reli-
gious discrimination which violates the human rights of all — including but not
restricted to Sikhs, Muslims and atheists — who are thereby disadvantaged.

This archaic anomaly has often given rise to cases alleging religiously biased
preferential treatment.' Consequently, in 1999 the UNHRC declared that
Ontario’s policy of fully funding Roman Catholic schools, while denying full
funding to other religious schools, was discriminatory. It was of the view that if
the State “chooses to provide public funding to religious schools, it should make
this funding available without discrimination”. Prompted more by cost-effective
considerations than anything else, Newfoundland, New Brunswick, Nova Scotia
and Prince Edward Island have in recent years moved toward unified secular
school systems and no longer fund faith schools, but these continue to be par-
tially publicly funded (typically 40-60 percent) in British Columbia, Alberta, Sas-
katchewan, Manitoba and Quebec, subject to rudimentary regulatory controls.

Educational facilities: veligion, staffing and pupil access

The religious exemption from the constraints of equality and non-discrimination
legislation applies to religious organisations that provide, staff and determine
pupil access throughout Canada. That blatant religious discrimination will nev-
ertheless not be tolerated was very evident in Ross,'3% when the SCC ruled that
the removal of a teacher from the classroom was justifiable on the grounds that
his distribution of antisemitic material created a poisoned environment for Jewish
students and that schoolteachers must be held to a higher standard of behaviour.
The court stressed that the freedom of religion is “subject to such limitations as
are necessary to protect public safety, order, health or morals, or the fundamental
rights and freedoms of others”.

The slew of Trinity Western'* cases are illustrative of the commonly accepted
truth, as expressed by Iacobucci and Bastarache JJ on behalf of the majority
during the SCC stage of those proceedings, that “the freedom to hold beliefs
is broader than the freedom to act on them”."®® That case concerned a teacher
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training college — the Trinity Western University (TWU) — an emanation of
the Evangelical Free Church of Canada, which chose to manifest its beliefs
in a Community Standards Contract, stating its evangelical Christian values,
including abstinence from sex outside marriage and rejection of homosexual
relationships, that all students were required to sign. The British Columbia
College of Teachers (BCCT) refused TWU accreditation on the basis that
that graduates of this private institution would be inadequately prepared to
provide educational services without discrimination in B.C.’s diverse public
school classrooms. Ultimately, the SCC in a majority ruling held in favour
of TWU. It found that the existence of the Community Standards contract,
signed by the students, was insufficient to support the BCCT conclusion
that TWU graduates would behave in a discriminatory manner toward future
homosexual students and that there was no evidence that this in fact had ever
occurred. In short, the court upheld the right of TWU to manifest its religious
beliefs through its mandatory contract, even though this constituted an act of
religious discrimination against those wishing to access its services but were
unwilling to subscribe to the contract principles. Subsequently, TWU failed
to gain accreditation from the Law Society of Upper Canada for its planned
new law school, entry to which would again be via the contract gateway,'®® a
decision upheld by the appeal court.'” This was followed by the BC Court
of Appeal ruling that the decision of the Law Society of British Columbia to
refuse accreditation to graduates of a proposed TWU law school was unlaw-
tul.'® The court found that the TWU community had a right to hold and act
on its beliefs and that in the absence of any evidence of actual harm, this was
a legitimate expression of the right to freedom of religion. Most recently, and
perhaps finally, the SCC ruled in 2018 that the Law Societies were justified in
their accreditation refusal because that decision represented a proportionate
balance between the limitation on freedom of religion guaranteed by s.2(a)
of the Charter and the statutory objectives pursued by the Law Societies as a
regulating authority and was therefore reasonable; any interference with reli-
gious freedom was minor and the Law societies were entitled to take the view
that the contract imposed “harm” on LGBTQ law students.'® The majority
view was that “it is inimical to the integrity of the legal profession to limit
access on the basis of personal characteristics”.'*® The dissenting view of the

minority included the following:'!

In a liberal and pluralist society, the public interest is served, and not under-
mined, by the accommodation of difference. The unequal access resulting
from the Covenant is a function not of condonation of discrimination, but
of accommodating religious freedom.

In this instance, that view did not prevail. The debate did, however, highlight the
relevance of the Doré framework as an assessment tool to aid adjudication where
administrative agencies are involved.
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State schools, veligion and educational content

In Chamberinin,'? the SCC considered the refusal of the Surrey School Board
to approve three controversial books depicting same-sex parented families, which
had been promoted as supplementary learning resources (as teaching aids in the
family life education curriculum). The court found that “children cannot learn
unless they are exposed to views that differ from those they are taught at home”
and held that Board members, by refusing to permit the use of such books, were
imposing their own religious values and seeking to deny children an important
learning opportunity. However, it is the Loyola case!® that now stands as a refer-
ence point for the competing tensions operating on the religion/human rights
interface in Canada. It concerned the Québec government’s mandatory core cur-
riculum for high schools, the Program on Ethics and Religious Freedom (ERC),
in respect of which Loyola, a Catholic high school, sought permission to teach
from a Catholic rather than a neutral perspective. Ultimately, the SCC unani-
mously found that the refusal to release Loyola in any way from the requirement
of strict neutrality in the teaching of the ERC disproportionately interfered with
the religious freedom of the Loyola community. It reasoned that “requiring Loy-
ola’s teachers to take a neutral posture even about Catholicism means that State
is telling them how to teach the very religion that animates Loyola’s identity”,
which amounts to “requiring a Catholic institution to speak about Catholicism
in terms defined by the State rather than by its own understanding of Catholi-
cism”."* In determining that the requirement to teach the ERC violated Loyola’s
religious freedom, the SCC in effect reprised its earlier ruling in SL v. Commission
scolairve des Chénes,'”® when it had dismissed the appeal of Catholic parents who
requested exemption for their children from the ERC course because its content
was considered incompatible with their family beliefs and when it had added that
“the early exposure of children to realities that differ from those in their immedi-
ate family environment is a fact of life in society”.

Faith schools

The reputation of Canadian faith schools has suffered severely from their his-
torical association with Indian residential schools, which were mainly emanations
of the Catholic and Anglican churches, funded by the federal government and
responsible for grave violations of human rights in the name of religion. In a
policy of ‘cultural genocide’ consolidated by the Indian Act 1876, some 150,000
Aboriginal children were removed from their homes, communities and culture
to residential educational institutions. The first such residential school was estab-
lished in 1620, and the last one was closed in 1986, triggering what is now rec-
ognised as “the beginning of an intergenerational cycle of neglect and abuse”.'¢

Under s.2(a) of the Charter, parents are said to have the right to oversee the
spiritual welfare of their children, and many now do so by enrolling them in
faith schools. In Loyola,'” the SCC was clear that such a school — in this case a
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Catholic private school — needed to be assured of State protection in order to
safeguard “the liberty of the members of its community who have chosen to
give effect to the collective dimension of their religious beliefs by participating
in a denominational school”.'®® This decision has clear implications for other
religion-specific schools.

The Adler case' provides authority for the view that while the Charter cre-
ates no constitutional obligation to fund religious schools, neither does it impede
State discretion to do so. Iacobucci J stated that the provinces are free to provide
funding, and the dissenting L’Heureux-Dub¢ J added that public funding would
“promote the value of religious tolerance in this context where some religious
communities cannot be accommodated in the secular system”.?® Roman Catho-
lic schools are by definition faith schools, but rather than forming part of the
private sector, they are a wholly incorporated and fully funded component of the
public school system.?%!

Right to non-discvimination in sevvice provision

The Canadian Human Rights Act lists seven types of discriminatory service provi-
sion that are prohibited in relation to religion, including: denying goods, services,
facilities or accommodation; providing goods, services, facilities or accommoda-
tion in a way that treats someone adversely and differently; retaliating against a
person who has filed a complaint with the Commission or against someone who
has filed a complaint for them; and harassment.

Provision by religious organisations

Canadian history reveals a shameful record of service provision by some religious
organisations. It shows that the religious residential schools were implementing
an enforced assimilation policy from at least the Indian Act 1876?°* and contin-
ued to do so for the next century, while records of child sexual abuse by Catholic
Church clergy date back to Newfoundland in the 1980s and earlier.

More recently, the HalP% case concerned a Roman Catholic school board
which had refused permission for a same-sex couple to attend a school graduation
dance on the grounds that homosexuality is incompatible with Roman Catholic
teaching and that any State interference with that decision would amount to
denying the school its religious freedom. MacKinnon J, noting that “there is
an obvious tension between the individual’s free expression and equality rights
when contrasted against the equality rights and the religious freedom of Catholic
schools”, and taking into account that “the Board is, in law, a religiously oriented
State actor”?** but side-stepping constitutional issues, ruled in favour of the plain-
tiff and ordered the school to admit the couple.

In Knights of Columbus,®> a same-sex couple alleged religious discrimination
when their rental application for a facility they wished to use to celebrate their
marriage was rejected by the Catholic organisation that owned it. The tribunal
concluded that renting out the hall for the purpose for which it was required
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would have forced the organisation to act against its religious beliefs and would
breach its rights under s.2(a) of the Charter. Nevertheless, the organisation was
fined, as it had failed in its duty of reasonable accommodation, as no considera-
tion had been given to the consequences for the couple, and no attempt had been
made to meet with them and explain the reasons for rejection.

Provision of public services

Religion is often a cause of public service disruption. Most recently, Bill 62,
which was passed by the Liberal Quebec government in October 2017, argu-
ably challenges Charter principles: s.10 requires Muslim women to remove face
coverings in order to give and receive public services, such as accessing city trans-
port; and s. 20 disqualifies child care providers, who engage in religious prayer
or practices, from eligibility for public subsidies. Although the legislative intent
is, purportedly, to foster adherence to State religious neutrality, as some provi-
sions negatively impact upon particular religious groups, it may well be open
to challenge on grounds of religious discrimination. On a nationwide basis, the
Canada Summer Jobs program, which provides funding to help small businesses
and charities create summer jobs for students, is also causing dissension. Changes
recently introduced now require Canadian employers to “attest” that both their
jobs and their “core mandate” “respect” certain “values” identified by the federal
government, including access to abortion. Arguably, both Bill 62 and the Sum-
mer Jobs program penalise certain groups because of their religious beliefs, and
by denying them the rights and benefits enjoyed by others, they may be guilty of
religious discrimination. Disruption may also be caused by those whose religious
beliefs, or lack thereof, motivate them to withhold or withdraw from particular
services. As mentioned above, this has been very evident in abortion services, in
family planning and in officiating at gay marriages.?*

Teaching has also proven to be a sensitive area. In the above-mentioned Ross
case,”” the SCC ultimately upheld the decision of a Board of Inquiry that the
Board of School Trustees had discriminated with respect to a public service
because it failed to take appropriate action against the teacher. Most prominent,
however, has been the above-mentioned case of Trinity Western University v.
British Columbin College of Teachers?®® which graphically illustrates the diffi-
culties that can arise when the provision of an education service conflicts with
religious principle.

Private goods and service provision

In Canada, as elsewhere, the provision of commercial services can provide a con-
text for discrimination which is often rooted in a conflation of religious belief
and sexual orientation. In Brillinger v. Brockie,*® this involved the competing
claims of sexual orientation discrimination and violation of freedom of religion.
The Ontario Board of Inquiry found that Brockie, a born-again Christian, had
discriminated against Brillinger (and the Canadian Lesbian and Gay Archives)
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on the prohibited ground of sexual orientation by refusing to provide printing
services to homosexuals and homosexual organisations and ordered Brockie and
his company to provide the same printing services to them as they provided to
others. However, on appeal, the Ontario Superior Court of Justice held that
the Board’s order went further than was necessary and added a condition to the
effect that the order should not require Brockie to print material of a nature that
could reasonably be considered to be in direct conflict with the core elements of
his religious beliefs. A judicial comment on this added caveat has noted that “on
the above approach the believer is not required to undertake action that pro-
motes that which the essence of the belief teaches to be wrong”.21°

In Swmith and Chymyshyn v. Knights of Columbus and others?'' the Tribunal
found that the respondent’s hall did meet the definition of a “service” or “facil-
ity” and dismissed the respondent’s argument that in the light of their belief sys-
tem and their own right to freedom of religion they could refuse to rent that hall
for the celebration of a gay marriage. Again, in Eadie and Thomas v. Riverbend
Bed and Breakfust and others*'? a gay couple had reserved a room in a bed-and-
breakfast accommodation offered by a Christian couple in their own home, but
when the husband learned that the couple were gay, the booking was cancelled.
The Tribunal ruled in favour of the gay couple who had been denied a service
because the provider had unlawfully discriminated against them.

Service denial on grounds of conscientious objection

The above cases of Brockie, Eadie and Moore*'® are among the many instances
where service refusal by individual providers, on the grounds of their consci-
entious objection to the values represented by prospective service users, have
resulted in the former being found to have violated the human rights of the
latter. The rationale being that generic laws of universal application cannot
allow exceptions if their effect is to wholly negate legislative intent. However,
the SCC in Loyola and the TWU cases can be seen wrestling with the issue of
whether accommodation can be made for pockets of institutional beliefs that
run counter to legislative intent. Building on the C. ». A.2'* decision, it may
prove to be a short step to the “liberty laws” that now make allowances for
individuals in the US to claim exemption from universal laws on grounds of
conscientious objection.

Broadcasting sevvices

Religious broadcasting has been a controversial issue for Canadian public law
since the early days of radio in the 1920s and 1930s.2'> More recently, there have
been a number of provincial cases involving individuals placing advertisements in
newspapers protesting about LGBT issues. One such advertisement was Owens,?'¢
where the court ruled that although an advertisement connecting Bible verses
related to homosexuality with gay marriage was “offensive and jarring to many”,

it did not constitute an offence. The court did, however, warn that statements
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designed to provoke “extreme emotions and strong feelings of detestation, cal-
umny and vilification” may be deemed hate speech.?!” In Dagenais*'® the leading
Canadian case on the conflict between freedom of expression?!® and publication
bans on trial information, the SCC stated:??°

Publication bans, however, should not always be seen as a clash between free-
dom of expression for the media and the right to a fair trial for the accused.
The clash model is more suited to the American constitutional context and
should be rejected in Canada.

Conclusion

Bill 62 and the Summer Jobs program, when considered alongside the SSC ruling
in the latest of the Trinity Western cases,??! would seem to indicate that Canada
is distancing itself from the “liberty laws” approach currently being developed
in the US and beginning to take shape in the UK. Although this is in line with
other judicial reminders of the differences between Canadian and US society —
resting largely on Canadian rejection of the US “melting pot” social policy — it
may not prevail in the face of what appear to be strong social forces pushing back
on the moral imperatives that have become aligned with equality legislation. As
the “conscientious objection” jurisprudence builds up in other countries, it is
becoming increasingly credible as a rationale for challenging what some see as the
prescriptive dictates of equality provisions and is gaining traction as an argument
for facilitating diversity in a democratic society.

Certainly, for so long as the ‘denominational privileges’ continue in the form of
a constitutional obligation to fund schools in Ontario on an exclusively religious
basis, the role of the Canadian State in relation to the religion/human rights
intersect will differ from that of its neighbour.
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7 Australia

Introduction

Following the format adopted in the preceding jurisdiction-specific chapters, this
chapter begins by outlining the current domestic and international legal frame-
work governing the relationship between religion and human rights. It then
examines the State and human rights/religion intersect, giving particular atten-
tion to the established State support for Christian institutions as compared with
its scant regard for the culture and beliefs of Indigenous People. This leads into
a study of the case law that defines and illustrates the Australian interpretation of
the freedom of religion and identifies the issues arising as that freedom traverses
those of association and expression. Finally, the chapter considers the religion-
related case law generated by equality and non-discrimination legislation as this
intersects with the human rights of access to justice, to life, to marriage and to
found a family, to employment, to obtain an education and to non-discrimination
in accessing services.

Current legal framework

As has been noted, “Australia is largely alone among liberal democracies in taking
a piecemeal, rather than a comprehensive, approach in the incorporation of its

international human rights obligations into domestic law”.!

International legislation

Human rights are statutorily defined at the federal level® to mean the rights and
freedoms recognised or declared by: the International Convention on the Elimi-
nation of All Forms of Racial Discrimination 1965; the International Covenant
on Economic, Social and Cultural Rights 1966; the International Covenant on
Civil and Political Rights 1966; the Convention on the Elimination of All Forms
of Discrimination against Women 1979; the Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment 1984; the Con-
vention on the Rights of the Child 1989; and the Convention on the Rights of
Persons with Disabilities 2006. Australia is a party to all the above.
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The International Covenant on Civil and Political Rights (ICCPR)

Ratified in 1980, although not assimilated into its domestic law, ICCPR provi-
sions and the UPR process are fully binding upon Australia, and the country has
acceded to Optional Protocol 1.3 Article 18(1) protects the right to manifest reli-
gion or belief, which is further endorsed by the Declaration on the Elimination of
All Forms of Intolerance and of Discrimination Based on Religion or Belief.* The
ICCPR is supplemented by General Comment 22 (see also Chapter 2).

Other

Australia initially voted against adopting the UN Declaration on the Rights of
Indigenous People 2007 but ultimately removed its objections in 2009 (see fur-
ther Chapter 2). Also, because of the tendency for Australian litigation to conflate
matters of racial and religious discrimination, ICERD has considerable relevance
(see further Chapter 2).

The Constitution and domestic legislation

Australia has the distinction of having neither a national human rights statute
nor a constitutional bill of rights. This singularity regularly attracts protests, most
recently from the Australian Human Rights Commission (AHRC).®

The Constitution

Neither religion nor human rights are among the “heads of power” available to
Parliament for legislative purposes. While this does not prevent Parliament legis-
lating on some aspects of such matters, it can only do so incidentally. Although
the Constitution does not contain a “bill of rights” it does provide, directly or
implicitly, for certain rights and freedoms. For present purposes, the most rel-
evant of these is s.116 which states:

The Commonwealth shall not make any law for establishing any religion, or
for imposing any religious observance, or for prohibiting the free exercise of
any religion, and no religious test shall be required as a qualification for any
office or public trust under the Commonwealth.

The limitations of this provision have often been noted, as has the fact that it
applies only to the Commonwealth. Moreover, as Barwick CJ once explained,

s.116 is “directed to the making of law . . . not . . . the administration of a law”.°

The Marriage Amendment (Definition and Religious Freedoms) Act 2017 (Cth)

This statute amended the Marriage Act 1961, changing the definition of mar-
riage and the protection of religious freedom to allow marriage between two
persons of marriageable age regardless of their gender.
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Sex Discrimination Amendment (Sexual Orientation, Gender
Identity and Intersex Status) Act 2013 (Cth)

Amending the Sex Discrimination Act 1984, this statute makes it unlawful under
federal law to discriminate against a person on the basis of sexual orientation,
gender identity and intersex status.

The Human Rights (Parliamentary Scrutiny) Act 2011

This took effect on 4 January 2012 and requires all new legislation introduced to
the Federal Parliament to be assessed for compatibility with human rights. It also
established a new parliamentary joint committee on human rights, and a National
Action Plan for implementing related commitments was launched in 2012. The
Act implemented “Australia’s Human Rights Framework” but did not create a
Charter of Rights.

The Fair Work Act 2009 (Cth)

This protects freedom of association and extends the specific legal protection
previously given to religious non-discrimination in the workplace.”

The Human Rights and Equal Opportunity Commission Act 1986 (Cth)

This statute established the Human Rights and Equal Opportunity Commis-
sion which, in 2008, was renamed the Australian Human Rights Commission
(AHRC). It implements Australia’s human rights obligations under the Inter-
national Labour Organization Convention (No. 111) concerning Discrimi-
nation in Respect of Employment and Occupation. The Commission has the
function of inquiring into and attempting to reach a settlement of complaints
through conciliation.

The Sex Discrimination Act 1984 (Cth)

As amended, this legislation prohibits discrimination on the basis of sex,
marital or relationship status, actual or potential pregnancy, sexual orienta-
tion, gender identity, intersex status or breastfeeding in a range of areas of
public life.

The Racial Discrimination Act 1975 (Cth)

For clarification as to what constitutes “discrimination”, s.9 refers to the rights
established in Article 5 of ICERD, while s.10 establishes a general right to
cquality before the law. Section 18(¢) prohibits speech that insults, offends or
humiliates people based on their race. If a religious group can also be classi-
fied as an “ethnic” group, the racial hatred provisions may then cover direct
and indirect discrimination and vilification against it or its members. Even if a
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religious group cannot be classified in that way, the Act may cover discrimina-
tion on the basis of religion in certain circumstances such as indirect race dis-
crimination. In Jomes v. Scully,® the court found that Jews constitute an ethnic
group for the purposes of this statute and their vilification constitutes racial
discrimination.’

Other legisiation

At the federal level, equality and anti-discrimination provisions are to be
found in a range of legislation of which some, such as the Fair Work Act 2009
(Cth), offer limited protection against discrimination on the basis of religious
belief. In November 2012, the government released a draft of its Human
Rights and Anti-Discrimination Bill 2012, but the Bill was suspended and
the government settled for amending the more deficient features of the Sex
Discrimination Act.

At the state and territory level: there are various laws that prohibit the
vilification of persons, singularly or as a group, on the basis of their religion
(Queensland, Tasmania and Victoria), while all except New South Wales and
South Australia have legislation that makes “religious belief” a prohibited
ground.

International courts and regulatory bodies

Australian judicial decisions are not amenable to any international judicial over-
sight. Australia is, however, subject to the HRC monitoring role conducted
through the Universal Periodic Review process.

Domestic courts and regulatory bodies

The states and territories of Australia each have their own hierarchy of courts
and tribunals with a right of appeal to a supreme court and thereafter to a fed-
eral court.

The High Court of Australin (HCA)

This is the supreme court and final court of appeal. Its federal jurisdiction is
derived from authority vested in it by the Constitution, s.75 and s.76, and its
appellate jurisdiction is defined by s.73. Appeals lie to it from the Federal Court
of Australia (FCA).

The Federal Court of Australin (FCA)

This superior court has jurisdiction to deal with most civil disputes governed
by federal law. It includes an appeal division, the Full Court, comprised of
three judges.
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The Australinn Human Rights Commission

A national independent statutory body with responsibility for investigating mat-
ters protected by Australia’s anti-discrimination legislation, including discrimina-
tion on the grounds of religion, the AHRC has also issued important reports on
religious belief.!

The Human Rights and Equal Opportunity Commission

The Commission is the regulating body for such law and practice as is governed
by: the Racial Discrimination Act 1975; the Sex Discrimination Act 1984; the
Disability Discrimination Act 1992; and the Human Rights and Equal Opportu-
nity Commission Act 1986. The latter gives rise to its responsibilities in respect
of religious discrimination, which are informed by Articles 18, 20 and 26 of
the International Covenant on Civil and Political Rights 1966 (ICCPR) and the
Declaration on the Elimination of All Forms of Intolerance and of Discrimination
Based on Religion or Belief 1981.

The Human Rights Law Centre

This is an independent, not-for-profit organisation which advocates for the pro-
tection and promotion of human rights in Australia. It works across a range of
areas, including advocating for reform to anti-discrimination laws and stronger
protection for human rights — including freedom of religion. It has called for “the
introduction of a federal Human Rights Act that protects freedom of religion and
belief, among other rights, and the addition of religious belief (including non-
religious belief such as a humanist, atheist or other belief that is not religious in
nature) to those attributes already protected under federal discrimination law”.!!

International veports on human rights in Australin

In 2009, the UNHRC reported its concern that “the rights to equality and non-
discrimination are not comprehensively protected in Australia in federal law”.1?
Concern was also expressed about specific matters — such as the high level of
violence against women, the need for greater promotion and protection of the
rights of people who are lesbian, gay, bisexual, trans, gender diverse and intersex
(LGBTT) and the use of enforced sterilisation procedures. Most recently, in the
2015 URP second cycle, the UNHRC recommended that Australia “adopt com-
prehensive federal legislation giving full legal effect to all [ICCPR] provisions

across all state and territory jurisdictions”.!3

The State and the human rights/religion intersect

The Australian constitution, unlike its US counterpart, fails to provide for the
firm separation of Church and State, but the prohibition on the establishment of
a church or religion, together with other s.116 clauses, has provided parameters
to aid judicial navigation of the interests of both parties.
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Balancing the intevests of Chuvch and State

Given the relatively strong and lasting public benefit service partnership between
Church and State, it is unsurprising that in practice the government’s avowed
secularist public policy is quite constrained. This is evident in its continued fund-
ing of religious schools, hospitals, community service providers and so on, and in
the unrepealed laws prohibiting blasphemy.

The alleged use of a ‘religious test’'* arose in Church of Scientology Inc v. Wood-
ward,"® which concerned advice supposedly given to government ministers by the
Australian Security Intelligence Organisation (ASIO) claiming that certain per-
sons employed or secking employment in the Commonwealth posed a security
risk due to their membership of the Church of Scientology. The plaintiff argued
that, in effect, this amounted to the application of a ‘religious test’ by the ASIO.
The court dismissed the application on a technicality of defective wording.

State and veligion related terrovism

Australia is no stranger to religion related ‘lone wolf” terrorist attacks,'® but it
was the 2002 Bali bombing by Islamic militants, which killed and maimed so
many Australians, that prompted a decisive change in State domestic policy. The
consequent introduction of the Australian Anti-Terrorism Act 2005 (revised) was
followed in 2014 by the National Security Amendment Act and the Crimes (For-
cign Incursions and Recruitment) Act, all intended to hamper the activities of any
potential domestic terrorists and obstruct ISIS recruitment for Middle East jihad-
ist warfare by measures such as banning organisations and the criminalisation of
membership in certain associations. Inevitably, the freedoms of association and
expression were thereby constrained.

State neutrality

The Australian constitution requires the State to treat all religions equally. This
was acknowledged in Canterbury Municipal Council v. Moslem Alawy Society
Ltd"7 by McHugh JA, who claimed that “the preservation of religious equality
has always been a matter of fundamental concern to the people of Australia and
finds its place in the Constitution, s.116.” However, there is a school of thought
which argues that the preferential treatment of one religion over another is per-
missible providing it falls short of secking the establishment of that religion. It
must also be recognised that the boundaries between Church and State proved
sufficiently porous to permit the appointment of the Anglican Archbishop as
Governor-General of Australia in 2001 and, as has been noted:!$

There are political parties in Australia that are specifically and openly reli-
gious in orientation. There are politicians who more or less openly profess
religious faith and acknowledge its impact on their own political perspec-
tives, deliberations and decision-making. And there are different views about
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the proper content of religious belief, specifically in terms of its implications
for political decision-making.

Christian symbols/prayers in State focilities

The Preamble to the Australian Constitution acknowledges the latter’s Christian
roots and the presumed Christianity of Australians in the proclamation that the
Australian people, are “humbly relying on the blessings of Almighty God”.

The fact that the establishment clause in s.116 states that “no religious
test shall be required as a qualification for any office or public trust under
the Commonwealth” has not prevented the parliamentary standing orders
from requiring a full recitation of the Lord’s Prayer by the Speaker of the
House of Representatives and the President of the Senate at the commence-
ment of each day’s business. This is a practice that has been continued since
1901 — a practice that is plainly Christian and overtly Protestant and is most
probably perceived by those of other faiths and none as discriminatory.’ In
the one recorded case concerning the taking of an oath as a requirement for
public office, this requirement was found to constitute an interference with
the free exercise of religion.?® In Attorney-General (Vic) ex vel Black v. Com-
monwenlth** Stephen ] seemed satisfied that the s.116 clause “prohibits the
imposition, whether by law or otherwise, of religious tests for the holding of
Commonwealth office”.

Protecting veligion from the State

Section 116 offers religion little protection from the State: its prohibition is
restricted to an “undue infringement of religious freedom”.?2 However, as Jack-
son J once declared, “[T]he true situation is that if an enactment permitted exec-
utive action under it which amounted to a prohibition upon the free exercise
of any religion, the enactment to the extent that it permitted such action . . .
would be invalid”.?® Another issue concerns the bodies entitled to protection.
The St Vincent de Paul Society, for example, has been found not to meet the
definition of ‘religious body” and is therefore outside s.116 protection.?*

The HCA has held that the only laws invalidated under the Establishment
Clause are those which: entrench “a religion as a feature of and identified with
the body politic”; “constitute a particular religion or religious body as a State
religion or State church”; or require “statutory recognition of a religion as a
national institution”. Moreover, its constitutional protection applies only to the
Commonwealth, not to the states:?® in theory, the latter are free to establish
their own religions, though none has ever done so. The limitations of s.116 are
such that, as Justice Sir Ninian Stephen once said, it “cannot readily be viewed
as a repository of some broad statement of principle concerning the separation
of Church and State, from which may be distilled the detailed consequences of
such separation”.?® Indeed its limitations were evident in Krygger v. Williams,*”
when the HCA held that compulsory military training for teenage boys did not
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prohibit the free exercise of religion, and again in Adelaide Company of Jehovak’s
Witnesses Inc v. Commonwenltl™ when, at the height of World War II, the court
struck down wartime regulations and found that the freedom of religion had to
give way to national security considerations. This in turn caused the Adelaide
branch of the Jehovah’s Witnesses to be dissolved and its property acquired by
the government — notwithstanding the irony of Latham CJ’s observation at the
time that “s.116 is required to protect the religion (or absence of religion) of

minorities and, in particular, of unpopular minorities”.?

Intervention in Church disputes

It is well established that Australian courts are not competent to adjudicate on
theological matters. Their inability to assess the validity or invalidity of the doc-
trines or tenets of any religion, or to differentiate between them, was acknowl-
edged by Murphy ] in Church of the New Faith v. Commissioner of Payroll Tax:3°

The truth or falsity of religions is not the business of officials or the courts.
If each purported religion had to show that its doctrines were true, then all
might fail. . . . It is not within the judicial sphere to determine matters of
religious doctrine and practice.

This approach was confirmed in the Federal Court, in Iliafi v. The Church of Jesus
Christ of Latter-Day Saints Australin, when it found that if the respondent’s
argument concerned the correctness or disputes about the content — of ritual,
doctrine or ecclesiastical issues — then the court would not have jurisdiction.

State protection of the beliefs/culture of Indigenous people

There is no domestic federal legislation which specifically protects the beliefs of
Indigenous people.?? While the Racial Discrimination Act 1975 (Cth) (RDA)
does not prohibit discrimination on the ground of religious identity or belief,
religious groups may be regarded as being covered by the RDA where they can
establish a common ‘ethnic origin’. In Macabenta v. Minister for Immigration &
Multicultural Affairs, the court stated that the following questions are relevant
when considering ‘ethnic origin’ for the purposes of the 1975 Act:

For example, is there a long shared history?, is there either a common geo-
graphical origin or descent?, is there a common language?, is there a com-
mon literature?, is there a common religion or a depressed minority?

The policies of conversion and assimilation, which continued up until the mid-
20th century and included the tragically misguided “Stolen Generation” episode,
were wholly prejudicial toward traditional religious and cultural practices. This
scandal marked a significant milestone in the tangled relationship between State,
Christianity and the Indigenous people.**
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The importance of their sacred sites to Indigenous people has been judicially
recognised, as has the justification for affording protection to lands of religious
relevance from acquisition under the s.116 “free exercise clause”.®® In practice,
as evident in the Cheedy case,?® the protection has not always been effective. This
case concerned provisions in the Native Title Act 1992 (Cth) allowing mineral
extraction on the land of Indigenous people, if necessary without their consent,
even if that land was regarded by them as an important site for spiritual beliefs.
The provisions were found not to breach s.116, as they did not have the object
of prohibiting the free exercise of religion.

State protection of its traditional religions/cultural identity

With the last remnants of the “White Australia” policy petering out in the
1970s, offset by a more positive pivot toward non-Christian Pacific Rim nations
and a growing political awareness of the rights of Indigenous people, the pre-
sent pluralism had become a feature of Australian society by the closing decades
of the 20th century. However, a defensiveness in relation to its Anglo-Saxon
Christian culture is still evident in the above-mentioned retained vestiges of
allegiances to Crown and Christianity, in the institutional presence of the
Church and in the policy of incarcerating would-be migrants from neighbour-
ing non-Christian countries.

State prefevencing of veligious ovganisations

The institutions of Church and State have had, and continue to have, a particu-
larly close relationship with State support for Christian religious organisations
being a well-established policy.

The rveligious exemption

Federal exemptions are addressed primarily in the Sex Discrimination Act 1984
(Cth) and the Fair Work Act 2009 (Cth) but also in all state and territory anti-
discrimination statutes.’” These provide that religious organisations and reli-
gious educational institutions are granted an exemption where a discriminatory
act or conduct has been required to ensure conformity with doctrines, tenets
or beliefs of a religion, or is necessary to avoid injury to the religious sensi-
tivities of adherents of that religion. It allows such bodies to discriminate: in
the provision of accommodation; in the ordination or appointment of priests,
ministers of religion or in the training or education of such persons or in the
appointment of persons to perform religious duties or functions, and any other
act or practice of a body established for religious purposes; and by educational
institutions established for religious purposes in relation to the employment
of staft and the provision of education and training, provided that the dis-
crimination is in “good faith”. In Walsh v. St Vincent de Paul Society Queensland
(No. 2),*® the respondent was found to be a society of lay faithful closely associated
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with the Catholic Church, rather than a “religious body”, and therefore not
entitled to avail of the religious exemption. The 1984 Act has been amended by
the Sex Discrimination Amendment (Sexual Orientation, Gender Identity and
Intersex Status) Act 2013, which revises certain exemption privileges tradition-
ally enjoyed by religious organisations but specifically exempts private schools
and hospitals owned by such organisations from its gender identity and sexual
orientation provisions, which, given the number of such facilities, has a signifi-
cant human rights impact.

The religious exemption was clearly central to the lengthy proceedings that
constituted the above OV and OW case and Cobaw Community Health Services
Limited v. Christian Youth Camps Limited & Anor.* The exemption was also
central to Mornington Baptist Church Community Caring Inc,*® when a Baptist
Church unsuccessfully sought to avail of the exemption privilege to restrict staff
selection to those who had “publicly confessed Jesus Christ” and were “walking
in daily fellowship with Jesus”. Their claim failed because the organisation was
unable to show why its religious beliefs required it to so restrict employment in
order to fulfil the functional tasks of its community care projects.

In the light of the many international experiences of child abuse by clergy, the
exemption privileges accorded to religious bodies have been called into question
in Australia as elsewhere.*! Indeed, in July 2015 the Royal Commission into
Institutional Responses to Child Sexual Abuse noted that Jehovah’s Witnesses
(with approximately 70,000 Australian members) had failed to report any of its
1,006 alleged offenders over six decades of recorded child abuse.** This was fol-
lowed in 2018 by committal proceedings against Cardinal Pell for alleged sexual
abuse. As noted by the Human Rights Law Centre:*

In Australian discrimination law as it currently stands, the permanent exemp-
tions available to religious organisations do not strike the right balance.
The mere existence of these exemptions operate as a barrier to vulnerable
people — such as single mothers and transgender people — to access vital ser-
vices provided by faith based organisations, organisations that often receive
government funds to deliver these services.

This message was recently reinforced by the Australian Human Rights Commis-
sion, which recommended that “the Government examine alternatives to the
current system of religious exemptions to anti-discrimination laws, including a
general limitations clause, and that proposed changes should adhere to Australia’s

obligations under international law”.**

Regulatory privileges

Privileges traditionally accorded to religion and religious organisations in Aus-
tralia have been continued by the Charities Act 2013; they are subject only to
standard incorporation requirements or to ATO processes if they seek tax-exempt
status.
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Tax privileges

Religious organisations invariably have charitable status, but this is more broadly
interpreted than in the UK, as Australian charity law does not interpose a public
benefit test as a determinant of entitlement to registration and to accompanying
tax privileges. The extension of that status to “closed” religious orders, again
unlike the UK, was established in Assoc. of Franciscan Order of Friavs Minor v.
City of Kew,* thereafter confirmed in relation to other religious entities*® and is
now endorsed by the Charities Act 2013.

Testamentary privileges

The principle that a testator has a right to make a bequest subject to an overtly
discriminatory religious condition is well established in Australia as elsewhere in
the common-law world.*” So the bequest to sons, conditional upon their wives
converting to Protestantism, in Trustees of Church Property of the Diocese of New-
castle v. Ebbeck,*® was valid in itself. Indeed, Windeyer J, in making his determi-
nation, declared the general validity of testator-imposed religious restraints on
marriage.*” Under the Charities Act 2013, testators may continue to add reli-
giously discriminating conditions to their bequests.

State funding of faith-based facilities and services

Section 116 of the Constitution does not prohibit the State from encouraging
or giving aid to religion, and there is no constitutional obstacle to laws that indi-
rectly assist the religious to further their religious goals. As mentioned above,
this has permitted the channelling of government funds through church organi-
sations, enabling them to run schools, hospitals, social care facilities and so on.
It necessarily gives the Christian churches, relative to all others, an institutional
presence and influence — on government and local communities — that may be
perceived as overbearing by those of other faiths and none.

The appointment of chaplains to the armed forces requires the prospective
appointee to be “a member of a church or faith group approved by the Reli-
gious Advisory Committee to the services”. This, clearly being a ‘religious
test’, has triggered some debate as to whether it could be s.116-compliant
and whether non-Christians or atheists are thus unfairly treated. However,
considerably more controversy was generated by the National School Chap-
laincy Programme which was introduced in 2007 and by 2016 was using
some $60M of federal public funds per annum to provide a school chaplaincy
service to nearly 3,000 schools across Australia. Debate has focused on the
provision of a service that is: religious (no equivalent secular service is avail-
able); almost exclusively Christian; delivered mostly by evangelical organisa-
tions in the main to State schools; and which is paid for by taxpayers, some of
whom are atheists, agnostics or belong to non-Christian religions, and many
of whom argue that schools should be strictly secular. In Williams (1),°° the
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plaintiff challenged the constitutionality of the programme, claiming that he
had a right to secure a secular education for his children. The High Court
held that while the chaplaincy programme was not in breach of the s.116
religious test, the Commonwealth’s funding arrangements were unauthor-
ised by statute and therefore unconstitutional. Within days of the decision,
the Commonwealth Parliament passed the Financial Framework Legislation
Amendment Act (No. 3) 2012 (Cth), which sought to regularise the funding
arrangements and secure the national network of chaplaincy posts, but this
was challenged by the plaintiff in Willinms (1I)*'. Again the court found the
funding arrangements to be unconstitutional, though this time on the more
fundamental grounds that the statutory provisions purporting to authorise
the programme were invalid because they did not fall within any of the Com-
monwealth’s legislative powers. Since then, the programme has been centrally
funded by the federal government to enable all states and territories to place
and administer chaplains in public and private schools: the “placing” being
contracted to evangelical Christian organisations such as Scripture Union; the
service is to counsel troubled children. Understandably, the overall impact
may well be perceived as discriminatory by non-Christian parents.

Religion and the freedoms of association and expression

While the freedom of religion intersects no less regularly with the freedoms of
association and expression than happens in other Part IT jurisdictions, in Australia
the related issues are settled with greater reliance upon the provisions of interna-
tional conventions, protocols and so on.

Freedom of rveligion

There are long-standing HCA rulings to the effect that s.116 does not function
as a free-standing individual right to freedom of religion.*?

In Grace Bible Church v. Reedman,” the court gave short shrift to the appel-
lant’s claim that “there was an inalienable right to religious freedom”. Parlia-
ment, as White ] commented, had “an absolute right to interfere with religious
worship and the expression of religious beliefs at any time that it liked”** and
indeed had done so when the nation was at war, as illustrated in the Jehovah’s
Witnesses cases. Nonetheless, the “freedom of religious belief and expression”
has been judicially declared to be an “important freedom generally accepted in
Australian society,” although an academic has claimed that “Australia has only
relatively weak constitutional and legal protection of freedom of religion or belief
and prohibition of discrimination on the basis of religion or belief”.>

This claim seemed to be endorsed by the above-mentioned Iliafi case, which
concerned an internal dispute regarding language, when the full Federal Court
confirmed that in such circumstances an individual’s freedom of religion was
protected only by the right to leave the Church.?”
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Definitions

There are no domestic legislative provisions that provide a basis for defining and
differentiating forms of religion, beliefs and their associated organisations.

‘Religion’

In New South Wales Stewards’ Co Ltd v. Strathfield Municipal Council,®® the
court relied on orthodox principles to determine whether a company, which had
among its objects the promotion of the true welfare of humankind in Christian or
benevolent principles and the teaching of the word of God, was a ‘religious body’
and on that basis entitled to a rating exemption. Noting that ‘religious body’ and
‘religion” were not defined in the rating statute, the court found that these terms
were to be given their popular meaning — which imputed a belief in a supreme
being. Forty years later, in The Church of the New Fauth v. Commissioner of Pay-roll
Tax,” when considering whether a particular set of beliefs and practices would
constitute a religion, Mason AC]J and Brennan J suggested that:*

for the purposes of law, the criteria of religion are twofold: first, belief in a
supernatural Being, Thing or Principle; and second, the acceptance of can-
ons of conduct in order to give effect to that belief. . . .

More recently, OV and OWP' was significant from many perspectives, includ-
ing for its exploration of what constitutes a ‘religion’. The Wesley Mission had
sought to rely upon the “fundamental Biblical teaching that ‘monogamous het-
erosexual partnership within marriage’ is both the ‘norm and ideal’”,*? but the
Tribunal (NSWADT) initially found, given the diversity of views across Christen-
dom on this issue, that “it does not follow, and nor is it asserted, that that belief
can properly be described as a doctrine of the Christian religion”. Ultimately,
the Court of Appeal held that the search for such a doctrine, and the need to
establish its conformity or otherwise with the act or practice of the Mission,
was “misguided”®® and referred the issue back to the Tribunal. In reconsidering
the matter, the NSWADT took the view that “doctrine”” was broad enough to
encompass, not just formal doctrinal pronouncements such as the Nicene Creed,
but effectively whatever was commonly taught or advocated by a body, including
moral as well as religious principles, in a contemporary time frame rather than as
traditionally prescribed.

Subsequently, Hampel J, in Cobaw Community Health Services Limited v.
Christian Youth Camps Limited & Anor,%* heard expert evidence from theologi-
ans on the meaning of “doctrines of religion”. She found that the beliefs of the
Christian Brethren about marriage, sexual relationships and homosexuality could
not be construed as “doctrines of the religion”. Not everything in the Scriptures
amounts to “doctrine”; the prevailing cultural beliefs at the time must also be
taken into account.®® The Court of Appeal, endorsing Hampel J’s ruling, held
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that CYC was not “a body established for religious purposes” and therefore could
not rely on the religious exemption.

Among the implications of these decisions is an awareness that the Australian
courts and regulators will focus on any declared doctrines of an organisation
claiming to be a religious body. This focus would seem more pronounced than
in other jurisdictions, and this may be attributed to the fact some Australian leg-
islation makes explicit reference to “doctrines”. When a legal issue arises which
makes it necessary to ascertain the doctrines of a religion, it will be the formu-
lation of those doctrines at the time the issue arose which is crucial. This is an
approach that concurs with HRCommittee advice and which, by requiring the
doctrine to be contextualised within contemporary cultural values and norms,
may allow traditional religious dogma to be side-stepped.

‘Beliefs’

In Church of the New Faith, the court considered whether the doctrines and
beliefs of Scientology could be construed as meeting the definition of religion.
Although unable to agree on what might constitute such a definition, there was
consensus that it should extend to philosophies which “seek to explain, in terms
of a broader reality, the existence of the universe, the meaning of human life and
human destiny”.%® The indicia of religion as discussed by Wilson and Deane JJ
were: that the particular collection of ideas and /or practices involved belief in the
supernatural, that is, a belief that reality extended beyond that which was capable
of perception by the senses; that the ideas related to man’s nature and place in
the universe and his relations to things supernatural; that the ideas were accepted
by adherents as requiring or encouraging them to observe particular practices
having supernatural significance; and that, however loosely knit and varying in
beliefs and practices adherents might be, they constituted an identifiable group
or identifiable groups.®” In unanimously concluding that Scientology is a religion,
the HCA reached the opposite decision to that made in England & Wales on the
same set of facts (as also occurred in relation to closed religious orders).8

Where, however, the purposes of an organisation are clearly antithetical to reli-
gion, the Australian judiciary has adopted the same approach as their British
counterparts. The Freethinkers case,* for example, concerned a society the beliefs
of which included that “science provides for life and that materialism can be
relied upon in all phases of society”. The court considered that as the purpose of
the organisation was to work against already established religions or against the
idea of religion, the organisation could not be construed as ‘religious’.

Latham CJ’s assertion, in Adelaide Co of Jehovah’s Witnesses Inc v. Common-
wealth/° that “it is not an exaggeration to say that each person chooses the con-
tent of his own religion” in determining what constitutes a religion or belief, was
treated with some caution by Mason Acting CJ and Brennan ] in the Scientology
case.”! Australian law has not strayed far from its roots in the Scientology case.”
Being alert to the dangers of overstretching the interpretation of religion, both
warned that “the mantle of immunity would soon be in tatters if it were wrapped
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around beliefs, practices and observances of every kind whenever a group of

adherents chose to call them a religion”.”

Indigenous beliefs

For Indigenous people, recognition of their distinctive ethnicity and culture is
particularly important and has occasionally been acknowledged: “the Nyungah
celders are an ethnic group in that they have a shared history, separate cultural
tradition, common geographical origin, descent from common ancestors, a com-
mon language and a religion different to the general community surrounding
them”,”* as was “the freedom of certain Ngarrindjeri people to hold and practise
their religion”.”®

There are no statutory provisions designed to recognise and accommodate the
Dreamtime rites — which vary from tribe to tribe in accordance with tribal bound-
aries, topography and ancestor narratives — that constitute the religious beliefs
of Indigenous people. The case for extending such recognition has been well
made.”® Enquiries undertaken to establish whether such beliefs could be con-
strued as religious were the subject of judicial scrutiny in ALRM v. State of South
Australin.”” The Supreme Court of South Australia then held that an inquiry into
the genuineness of the belief of Ngarrindjiri women was lawful, notwithstanding
that those beliefs were, under Aboriginal rule, confidential to women.

In Kruger v. Commonwenlth® Gaudron J alluded to the parallels between the
beliefs of Indigenous people and those of more orthodox religious adherents
when, in considering whether the removal of Aboriginal children breached s.116,
she stated that “the Aboriginal people of the Northern Territory, or at least some
of them, had beliefs or practices which are properly classified as a religion”. This
was endorsed by Toohey J, her colleague on the bench, who in relation to the
State-sanctioned removal of children commented that “it may well be that an
effect of the Ordinance was to impair, even prohibit the spiritual beliefs and prac-
tices of the Aboriginal people in the Northern Territory”.”

Manifestation of religion ov belief

Latham CJ, in Adelaide Company of Jehovah’s Witnesses Inc v. Commonwenlth3°
was certain that s.116 protection extended beyond holding beliefs to include
their manifestation, as were Mason AC]J and Brennan ] in Church of the New Faith
v. Commissioner of Pay-roll Tax (Vict).3' However, the right to manifest is con-
strained in at least two respects. Firstly, the action must be appropriately linked to
the belief: clearly not all action taken by a religious person or organisation is neces-
sarily related to, let alone a manifestation of, their religious beliefs. Secondly, any
such action must be proportionate, comply with freedom of speech standards and
be respectful of the rights of others. As Hampel ] noted in Cobaw,** the right to
hold a beliefis broader than the right to act upon it. In particular, she emphasised
that the right to freedom of religious belief does not confer a right on members
of a religion to impose their beliefs on a secular society.®® The protracted 2004
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controversy over the building of a mosque in Bendigo county, Victoria, provides
a good illustration of the general give-and-take approach to overt expressions of
religious differences in this very pluralist society; it was resolved without any need
for judicial involvement.

Religious discrimination

Neither the Constitution nor any federal legislation specifically prohibits discrimi-
nation on the ground of religion and neither does statute law in NSW. In prac-
tice, the relevant domestic federal legislative framework consists of s.351 of the
Fair Work Act 2009 (Cth), the Human Rights and Equal Opportunity Act 1986
(Cth) and the Racial Discrimination Act 1975 (Cth). The latter omits any explicit
prohibition of discrimination on the ground of religious belief, although certain
religious groups — Jews and Sikhs — are recognised as having a common “ethnic
origin” and as such have some protection under these laws. Given the evidence
of increased Islamophobia,® there is concern that protection is not extended
to Muslims and increasing demands that s.18(c) of that Act be amended to
include a specific reference to religious discrimination and to prohibit religious
vilification.®®

The absence of federal legislation prohibiting discrimination on the basis of
religion in areas such as employment, accommodation or education, forces reli-
ance upon international conventions — particularly the ICCPR.%¢ Article 3 of the
Declaration on the Elimination of All Forms of Intolerance and of Discrimina-
tion Based on Religion or Belief is potentially relevant, but in practice, as Gaze
comments, “this has no significance at all in Australian law”.%” As noted above,
the relevant case law is equivocal as to the extent to which religious and racial
discrimination can be conflated.

Freedom of association

There is no express constitutional right to freedom of association, but nonethe-
less its importance has been confirmed by the HCA,*® and protection is ensured
by recourse to international law (the ICCPR and the ICESR). As in other coun-
tries, this right is subject to statutes governing public order and safety. Parkinson
is of the view that there is an undue tension between the freedoms of association
and religion. He argues that faith-based organisations should have a right to
select staft that fit with the values and mission of the organisation, just as political
parties, environmental groups and LGBTT organisations do.*

The ‘positive action’ provisions

This term refers to action taken that aims to foster equality by providing targeted
support to offset the particular disadvantages suffered by certain specific groups.
An anomalous instance of what might be construed as ‘positive action’ was the
subject of judicial scrutiny in Kay v. South Eastern Sydney Area Health Service,”®
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which concerned a fund for the treatment of white babies. The court ultimately
upheld the fund as charitable on grounds that included the banal rationale that
“the receipt of a fund to benefit white babies would just mean that more of the
general funds of the hospital would be available to treat non-white babies so that,
in due course, despite the testatrix’s intention things will even up”.

Freedom of expression

This right is one to communicate and receive opinion, information and ideas
without interference and it often conflicts with the right to religious freedom.”*
In Francis v. YWCA Australin,®* a complaint against the YWCA for selling and
distributing T-shirts bearing the slogan ‘Mr Abbott, get your rosaries off my ova-
ries” was dismissed. Manifesting the organisation’s religious beliefs in that man-
ner was construed as within the confines of free speech and insufficient to incite
hatred of Catholics. Similarly, in Evans v. NSW,?? the right to free speech was
found to be obstructed by statutory provisions intended to prohibit the “annoy-
ing” of Roman Catholics participating in World Youth Day celebrations in 2008.
Again, in Deen v. Lamb,°* a pamphlet inferring that all Muslims were obliged to
disobey the law of Australia was held to be permissible as it was published “in
good faith”. However, in Menzies & Ors v. Owen,’® the court upheld a charge
of publicly vilifying homosexuals and incitement to hatred despite an assertion
that this was sourced in “ancient religious text such as the Bible, the Torah or
the Koran”.%¢

Where the statements stray beyond being offensive to become “errors of fact,
distortions of the truth and inflammatory and provocative language”, as when a
blogger named persons whom he claimed were “fair-skinned Aborigines” trading
on their self-identified status for personal gain, then this is impermissible.”” In
Sisalemn,’® a Muslim who claimed that a newspaper article constituted religious
intolerance and vilification when it suggested, after the Paris attacks, that Islam
needed to undergo fundamental change, had his claims dismissed on the grounds
that the article could not be shown to have generated the degree of hatred and
contempt of Muslims necessary to negate the paper’s exercise of its right to free
speech.

Religiously motivated conduct

In Catch the Fire Ministries Inc v. Islamic Council of Victoria Inc,’® the Victorian
Court of Appeal considered whether the conduct of Catch the Fire Ministries,
an evangelical religious organisation, contravened s.8 of the Racial and Religious
Tolerance Act 2001 (Vic). The conduct concerned statements made at a semi-
nar in 2002, in a newsletter in 2001 and in an article on their website in 2001
that included: the Koran promotes violence and killing; the Koran teaches that
women are of little value; Allah is not merciful; that Muslims practising Jihad are
following the Koran and a number of other similar statements. The ruling that
there had been no incitement to hatred of Muslims because of their faith — as
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opposed to possible hatred of the religious beliefs of Muslims — (a distinction
the significance of which may not be readily apparent to Muslims) places a high
value on the relative importance of freedom of speech.'®™ Not dissimilarly, in
Adelaide Preachers,'® the HCA upheld the validity of a local by-law that prohib-
ited “preaching, canvassing and haranguing” in a public place without a licence
from the city, adding that it did not breach any right to free speech under s.116.
Recently, Gaynor'® concerned an officer in the armed forces who had his com-
mission terminated when he refused to stop publicly expressing offensive views,
which he claimed were related to his Catholic religion, on matters such as LGBTT
rights and Muslim extremists. While the court found that the plaintiff was enti-
tled to exercise his right to freedom of speech in the way he did, and duly set aside
the decision terminating his commission, Buchanan ] made the point that he was
“satisfied that the applicant acted by choice to make the statements which he did”
and did not accept “that even as a matter of conscience, he felt he had no choice

but to defy the instructions and orders given to him”.'%

Religious apparel

There is no Australian federal legislation, and virtually none among the states
and territories, that deals with matters of religious dress and symbols. As a gen-
eral rule, there is no restriction on wearing religious apparel in the workplace,
school or college unless doing so constitutes a safety hazard or confirmation of
personal identity is required. Unusually, there would seem to be a dearth of case
law relating to such matters, an exception being Elzabed v. State of New South
Wales,'** when the Court of Appeal upheld the earlier ruling of Balla J that the
Muslim plaintiff was not entitled to keep her face covered while testifying, as
the judge could not be “completely deprived of having the assistance of seeing
her face to assess her credibility”. This balancing of respect for religious free-
dom with the needs of justice would seem a proportionate means of achieving
human rights compliance.

Blasphemy and proselytism

Blasphemy continues to be a criminal offence in some states and territories. In
2016 the Australian Capital Territory amended the Discrimination Act 1991 to
introduce the offence of inciting hatred toward, revulsion of, serious contempt
for, or severe ridicule of a person or group of people on grounds which include
religious conviction. This amendment was ostensibly introduced for the protec-
tion of Muslims but has a potential application in respect of all religions.

Proselytism is as permissible under Australian law as it is in other common-law
countries and has been defended in the HCA by Kirby J.!% Possibly, however, the
Commonwealth-funded school chaplains programme, mandating government-
funded exclusively Christian counselling (which in practice facilitates proselytis-
ing) on a nationwide basis, could be considered discriminatory.
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Conscientious objection

The Defence Act 1903 granted total exemption from military service to “those
who could demonstrate a conscientious objection to bearing arms”, but this did
not prevent the court, in Krygger v. Williams,' from finding that a conscien-
tious objector could not object to compulsory military service on the ground
of religious belief. The then Chief Justice, Sir Samuel Griffith, described such a
proposition as “absurd” and added that s.116 only protected “the doing of acts
which are done in the practice of religion. To require a man to do a thing which
has nothing to do with religion is not prohibiting him from a free exercise of
religion”.

In Judd v. McKeown,'" the appellant, a committed socialist who as a matter of
conscience had refused to vote, was convicted of failing to do so “without a valid
and sufficient reason” contrary to the compulsory voting provisions of the Com-
monwealth Electoral Act 1918 (Cth). Although Higgins ] expressed the view,
at variance with the Krygger decision, that if the appellant had had a religious
objection to voting, then this would have been protected under s.116.'%® More
recently, conscientious objection on religious grounds to paying taxes that could
be used to provide for abortions'” and to revealing the contents of a religious
confession were summarily dismissed.!!?

Human rights, equality and religion: the case law

In Australia, as in all Part IT jurisdictions, it would seem to be equality issues that
are most frequently testing the tension between religion and human rights and
generating the bulk of religion-related case law.

Right of access to justice

The failure to ensure that Indigenous people and detained asylum seekers have
adequate access to justice has been repeatedly criticised by the HRC.!!

Religious law and courts

Religious courts can operate in parallel to national courts in Australia. There is,
for example, no obstacle preventing an Orthodox Jewish or Muslim couple from
divorcing in accordance with their religious rules. Many such couples marry or
divorce under both sets of laws.

Shari’a law

The above liberal Australian approach, which accommodates religion-specific
laws and courts, is subject to the caveat that their operation does not inflict undue
disadvantage on any party compared to equivalent litigation in the national legal
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system. Family proceedings in Shari’a courts may well result in adverse outcomes
for those parties who happen to be female and/or gay.

Right to life

This most basic of human rights, proclaimed in Article 6 of the ICCPR, remains
unacknowledged in Australian federal law. It has long been the focus of much
attention from anti-abortion protestors, a focus that has more recently also
turned toward matters such as medically assisted death and the use of embryos
for research.

Abortion, contraception

The law relating to abortion varies across the states and territories and remains
criminal in some. In Fraser v. Walker,''? a person displaying a poster featuring pic-
tures of aborted foetuses outside an abortion clinic in Melbourne was convicted
of “displaying an obscene figure in a public place”. The judicial comment that
“assuming the appellant’s stance on abortion comes from her religious belief,
the display of obscene figures is not part of religion nor can it be said the display
is done in furtherance of religion”!? is interesting, as it treads the uncertain
line that separates the right to manifest personal religious belief from the duty
to do so in a manner compliant with the freedom of expression. That line has
been complicated by political involvement in determining the legal availability of
RU-486 (an abortifacient) and significantly adjusted by the recent introduction
of “protest free zones” in a number of states and territories, to exclude anti-
abortion activity within 50 metres of a clinic.

Refusing medical treatment

Australia, in keeping with many other countries, respects an ‘advance directive’
given by an adult refusing medical intervention''* but allows health authorities to
apply for a court order to overrule a parental veto on the provision of treatment
for their child. The Supreme Court (WA) recently ruled that staff at the Prin-
cess Margaret Hospital for Children could give a teenage cancer patient blood
transfusions despite parental objection on religious grounds. Again, in X ». the
Sydney Children’s Hospital Network,"'s when dismissing an appeal in respect of a
parental refusal to permit intense chemotherapy for a child suffering from Hodg-
kin’s disease, because it would probably lead to a blood transfusion contrary to
their religious beliefs, Basten J said: “[T ]he interest of the State in preserving life
is at its highest with respect to children and young persons who are inherently
vulnerable, in varying degrees”. This principle was also in play in 2015, when the
tederal government terminated the long-standing exemption enjoyed by some
religious groups — most notably the Christian Scientists — from national child
vaccination programmes.
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Medically assisted death

The Northern Territories became, if briefly, the world’s first jurisdiction to legal-
ise euthanasial’® with the Rights of the Terminally Il Act 1996, but neverthe-
less there has never been any enabling federal legislative provision, and since the
Euthanasia Laws Act 1997, it has been illegal'” in all states and territories. In
November 2017, legislation to allow assisted death was passed in the Parliament
of Victoria to take effect in 2019.118

Right to marviage and to found a family

Australia has a well-documented history of non-traditional family units, including
polygamy (unlawful in that a bigamous/polygamous marriage cannot be entered
into in Australia). It is also a country in which there tends to be a significant
time lag between established practice — such as single-parent families or same-sex
parenting — and the introduction of legislation, particularly federal legislation, to
recognise that practice and protect the parties involved.!?

Marrviage and fomily velationships

In Simpson v. Brockmann,'*® the Family Court ruled that persons other than bio-
logical parents were parents for the purposes of the Family Law Act and held
that a lesbian couple, living together as partners with their children for more
than nine years, met the definition of ‘parents’. Since then, the legal definition of
what constitutes a family unit has been broadened by legislation such as the Sex
Discrimination Amendment (Sexual Orientation, Gender Identity and Intersex
Status) Act 2013, which amended the 1984 Act to provide new protections from
discrimination on the basis of sexual orientation, gender identity and intersex
status.'?!

Same-sex marrviage

Not until the introduction of legislation enacted after Toonen v. Australin*??

were same-sex relationships finally decriminalised nationwide, and not until
the Marriage Amendment (Definition and Religious Freedoms) Act 2017
amended the Marriage Act 1961 did marriage between two persons of mar-
riageable age, regardless of their gender, become possible. The 2017 Act not
only exempts ministers of religion from any obligation to officiate in marriage
ceremonies, as in other Part II jurisdictions, but extends the exemption to:
civil registrars, where to do so would compromise their beliefs (e.g. same-
sex marriages, or involving previously divorced or interfaith couples) and to
religious organisations, enabling them to refuse to provide facilities, goods
or services if to do so would compromise either their beliefs or those of their
religious communities.
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Sexuality and gender

The Sex Discrimination Act 1984 (Cth), as amended, makes it unlawful to dis-
criminate against a person on the basis of their sex, sexual orientation, gender
identity, intersex status, marital or relationship status, pregnancy, breastfeeding
and family responsibilities in areas of public life, including employment, educa-
tion and the provision of goods, services and facilities.

The long-established Australian practice of surgical intervention to “correct”
physiological anomalies in small children, often involving their sterilisation, has
been much criticised. Such intervention achieves physical gender alignment but
only by reducing a complex psychosocial matter of sexual identity to a simple one
of surgically induced gender conformity: with all the eugenic connotations of
enforced engineering, on the authorisation of parents but without the consent of
the child. In 2013, the Australian Senate published a report which condemned
the practice of “normalising” surgeries and made 15 recommendations, including
ending cosmetic genital surgeries on infants and children and providing for legal
oversight of individual cases.'?® Australia’s reputation of being the only nation in
the world that required transgender teenagers to get court authorisation before
they could start taking transitioning drugs, usually around the age of 15, came to
an end in November 2017 with the decision of the court in Re Kelvin.'**

Giving legal recognition to the status of transgender and intersex Austral-
ians has also been problematic. In Attorney-General for the Commonwenlth &
“Kevin and Jennifer” & Human Rights and Equality Commission,'*® the Family
Court recognised the reassigned gender status of a transsexual person and their
consequent right to marry someone of the now opposite sex but did so only
after taking into account evidence of hormonal therapy and irreversible surgery.
Hanover Welfare Services Ltd (Anti-Discrimination Exemption)'*® concerned the
ruling of a regulatory authority that a women’s shelter was exempted from the
relevant anti-discrimination legislation, thereby allowing it to reject male-to-
female transgender persons as “women” for the purposes of providing shelter.
In the more recent G ». Australia,'*” the UN HRCommittee ruled that the State
breached its human rights obligations under Article 26 of the ICCPR by not pro-
viding a means for a transgender person to have their birth certificate amended in
accordance with their new gender identity.

Assisted reproduction, adoption, surrogacy and genetic engineering

Commercial surrogacy is banned nationwide, although surrogacy is legal on an
altruistic basis within all Australian jurisdictions — except Western Australia (where
it is illegal for singles and same-sex couples). Surrogacy arrangements very often
involve adoption proceedings, and with the passing of the Adoption of Children
Legislation Amendment (Equality) Bill 2017 in the Northern Territories, same-
sex and unmarried couples are now able to adopt children anywhere in Australia.

Whether the law should permit research or patenting of inventions that involves
hES cells (human embryonic stem cells) has been disputed on religious grounds
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in Australia as in many other jurisdictions. In 2007, remarks made by an Austral-
ian Catholic Cardinal opposing such research were referred to the New South
Wales parliamentary privileges committee for allegedly being in “contempt of
parliament”. The Cardinal was cleared of the charge and described the move as a
“clumsy attempt to curb religious freedom and freedom of speech”.!*

Cancer Voices'® was the first Australian decision on the issue of whether a valid
patent may be granted for naturally occurring DNA and RNA that had been iso-
lated and separated from human cells; the isolated gene was BRCAL. The HCA'?
found that isolating a gene did not in itself constitute a manufacturing process
and, in overturning the earlier decisions, brought Australian law on this matter
into conformity with that in the US'! but away from the European approach.
While this decision turned squarely on legal technicalities, the underlying issue
in Australia, as in other countries, has been and will continue to be the extent to
which the law of patents may permit companies to carve out commercial monop-
olies in the use of genetic material.

Right to employment

The International Labour Organisation’s Discrimination (Employment and
Occupation) Convention, ratified by Australia in 1973, requires the removal
of employment-related discrimination on grounds which include religion. The
Workplace Relations Act 1996 (Cth) prohibited the termination of employment
on the basis of religion, while its replacement — the Fair Work Act 2009 (Cth) -
in s.351(1) prohibits any adverse action based on religion, but in s.351(2)(c)
exempts employers from prosecution in respect of action taken against staff in
good faith and on the basis of religious doctrine or to avoid injury to the religious
susceptibilities of adherents. “Discrimination,” in the context of employment or
occupation, is as defined in the Human Rights and Equal Opportunity Commis-
sion Act 1986.

Hiring/firing staff and veligious beliefs

Staff selection on the basis of criteria that include an applicant’s religious belief
does not constitute religious discrimination for the purposes of the 1986 Act if:
this is necessitated under Part (d) of the definition of ‘discrimination’ in s.3 to
ensure compliance with the doctrines, tenets, beliefs or teachings of a particular
religion, and is made in good faith, and in order to avoid injury to the religious
susceptibilities of adherents of that religion, or is necessary to fulfil the inherent
requirements of the post.'*?

In Thompson v. Catholic College Wodongn,'®® the plaintiff teacher who had been
summarily dismissed on return from maternity leave due to her unmarried status
being at variance with the beliefs of her employing organisation, had her unfair
dismissal complaint upheld by the EOC. So, also, in Griffin v. Catholic Educa-
tion Office,’®* when the complaint of a LGBTT activist teacher who had been
refused employment in Catholic schools for the same reason was similarly upheld.
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However, when an irreligious employee is placed in an invidious position in the
form of a new contract requiring them to become an active church member
of their employing religious organisation (Baptist Community Church) then —
with legal recognition now extending to those with no religious belief — such
an employee will be entitled to protection against discrimination.'?® Also, state
laws (e.g. in Victoria) provide protection not only against discrimination based
on religious belief or activity but also on the absence of such belief or activity.'*

Australian case law, as in other jurisdictions, reveals the legal significance attached
to the closeness of the relationship between the functional duties of a post and
the religious beliefs of an employing religious organisation. So in Ciciulla v. Cur-
wen-Walker,'™ the complaint of discrimination by an employee who had resigned
in response to pressure from her employer to attend services at their Pentecostal
church was upheld because of the lack of any such relationship. This rationale was
also evident in Walsh v. St Vincent de Paul Society Queensiand (No. 2),'* when
the tribunal rejected the respondent’s claim that being a Catholic was a “genuine
occupational requirement” for the post of president of that society; particularly
given that the respondent knew that the claimant was not a Catholic, welcomed her
as a member and saw her elected as president of three of its conferences, saw her
inducted as a president of a conference by a priest of the church and allowed her to
work without challenge for years as a conference president.

While grounds of religious belief can also play its usual role in the firing of
staft, this may be complicated in Australia by a racial/ethnic component. For
example, in T'v. Dept of Education (Vic)*® and in Kapoor v. Monash University,'*
the plaintiff teachers, a Sikh and a Hindu, respectively, were both the subject of
ridicule and harassment by their pupils, and ultimately their employment con-
tracts were terminated or not renewed because their employers took the view that
their appearance and communication skills undermined their teaching capacity,
despite the plaintiffs’ protests that their roles in the classroom were conditioned
by their religious beliefs. In Marett v. Petroleum Refineries (Australin) Pty Ltd,'*!
the claim of religious discrimination by an employee who refused to pay union
dues on the grounds of his religious beliefs, resulting in his being ostracised by
his co-workers and eventually sacked, was upheld.

Accommodating veligious beliefs/practices in the workplace

Employers are generally required to make reasonable accommodation for the
religious practices of employees in the workplace. In Abmad McIntosh v. TAFE
Tasmanin,'*? an allegation of religious discrimination, made by a Muslim teacher
who had not been provided with a dedicated prayer room nor was released from
duties on Fridays and on Islamic holy days, was dismissed, as was the claim in
D’Urso v. Peninsula Support Service Inc**® by an employee who was asked to
remove a notice to hold a prayer service during work hours in a secular work-
place. That “reasonableness” is a two-way street was illustrated in Fox v. Canberra
Television Pty Ltd,'"** when the Tribunal declined to issue an order preventing the
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dismissal of a manager who refused to work on Saturdays for sincerely held reli-
gious reasons. The Tribunal found that given the financial circumstances of the
company, it was impracticable for it to provide staff to relieve the manager every
Saturday and that it would not be financially feasible for it to close the store on
that day.

In Abdulrabman v. Toll Pty Ltd T/As Toll Express (2006) EOC 93-445, an
Australian Muslim from Lebanon, subject to taunting from his work colleagues
on the basis of spurious ‘terrorist’ sympathies, was found to have been unlaw-
fully discriminated against — though on ethno-religious grounds because the
relevant legislation did not provide for religious discrimination, as also was the
case in Trad v. Jones and Anor (No 3).1*° Again, in Swamy v. Percival,*¢ a Hindu
employee in a smelting plant was successful in his claim that he had been unfairly
dismissed following his complaints of the bullying and harassment endured from
his foreman, who had ridiculed his religious beliefs.'*”

Right to education

A primary area of concern in the Australian education system relates to the
freedom of government-funded religious schools, in an increasingly religiously
diverse and secular society, to claim exemption from religious discrimination
laws, a privilege that inevitably brings greater benefits to the established Christian
religious organisations relative to all others.

Government funding and veligious education: general overview

In the landmark case of Attorney-General (vic) (Ex rel Black) v. Commonwealth,'*8
the plaintiffs sought a court order declaring that State funding of Church schools
amounted to establishing a religion, contrary to s.116. This was rejected on the
grounds that s.116 does not prevent the “giving of aid to or encouragement of
religion” and therefore could not prevent the government from providing finan-
cial assistance to schools operated by religious organisations on the same basis as
that assistance was provided to other private schools. Such funding was deemed
constitutionally compliant because it was intended for educational rather than
religious purposes. There was consensus among six of the seven judges that s.116
differed from the corresponding US First Amendment clause in that it did not
presume to represent a liberty right but was limited to suppressing any initiative
by the Commonwealth government to impose a law giving preference to any one
religion or church.

That a failure to satisfy the definition of ‘religious school’ could entail forfeit-
ing an entitlement to government funding was demonstrated in the interest-
ing Best Practice case.'* This concerned a non-denominational school which
espoused religious beliefs in general but none in particular and for that reason
found itself disadvantaged as regards funding arrangements. In justifying the
ruling that this did not constitute religious discrimination, Peedom DP cited
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the Mason CJ and Brennan J dictum in the Scientology case to explain that the
school approach to religion lacked the crucial component that it be “based
upon a supernatural being, thing or principle”. This rationale is questionable
because: it relies upon a theistic definition of what constitutes a ‘religion’ or
‘belief’; ignores an equality interpretation which would give equal status to
secularism; and raises the issue of the presence or absence of a legislative refer-
ence to religious belief, which varies across the states and territories. It also,
of course, seemingly rests on a ‘religion test’ which, although confined by the
tfourth clause of s.116 to the Commonwealth, is contrary to that principle. The
scope of s.116 was recently examined in Hoxton Park Residents Action Group
Inc v. Liverpool City Council.’ This concerned the channelling of Common-
wealth funding to the state of NSW (in accordance with 5.96 of the Constitu-
tion) for the running of the Malek Fahd Islamic School, a school run on Islamic
principles. The court held that the federal government did not thereby breach
the Constitution by “establishing” a religion: providing funds to a religious
school (where such funds are conditioned on objective, secular, educational
criteria and also provided on a needs-based and in an even-handed manner to
other religious schools from different traditions) did not amount to the estab-
lishment of a State religion. Section 116 will only be breached by a law which
has as its clear purpose an outcome prohibited by that provision.

Educational focilities: veligion, staffing and pupil access

It could, perhaps, be argued that the National School Chaplaincy Programme
constitutes a State-funded form of religious discrimination within the public
school system because the service is restricted to provision by qualified reli-
gious personnel: who are Christian and are employed by Christian organisa-
tions such as Scripture Union, and who provide evangelical programs and
activities such as Bible Clubs. Some secularists, adherents of non-Christian
religions and others may perceive it at best as anomalous and at worst as
intimidating to have such a programme defined as an in-built constituent
part of their children’s education. That the option to withdraw a child from
scripture classes may not resolve this issue was demonstrated in The State
of Victoria, Department of Education & Early Childhood Development (Anti-
Discrimination),’™ when parents claimed that such a ‘singling out’ would
also give rise to religious discrimination, a claim rejected on the grounds that
there was no evidence of adverse impact upon the children. A reverse instance
of ‘singling out’ arose in the Patka case,'® which concerned a five-year-old
Sikh boy who was not allowed to enrol in a Christian primary school unless
he conformed to the school dress code by cutting his hair and removing the
small turban worn, as religiously required for Sikh children. The Tribunal
concluded that it was “not reasonable to accept enrolment applications from
students from non-Christian faiths only on condition that they do not look
like they practise a non-Christian religion”.
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State schools, veligion and educational content

Classroom-based religious instruction, usually one hour per week, is provided
in most states and territories, often by volunteers, and has been for many years.
The content consists of materials approved by the relevant religious organisation,
none of which is subject to approval by the Department of Education and Train-
ing.'®® The efforts of Safe Schools Coalition Australia to introduce a nationwide
programme offering guidance on how to combat anti-LGBTT abuse or bullying
has generated much controversy. Christian organisations have lobbied, some-
times successfully, for the use of conceptual material relating to gender and sexu-
ality to be prohibited in primary schools.

Faith schools

Faith schools in Australia, as noted above, are not a distinct category outside the
public education system. Nonetheless, they are: free to require religious affilia-
tion when employing staff and enrolling students; have a discretionary capacity
to require adherence to the tenets and ethos of their respective religious organisa-
tions; and can integrate theories such as ‘creationism’ into the school curriculum.
All of these characteristics may be perceived as having a detrimental effect on
those pupils or their families with different values for example in relation to sexual
orientation. Such overt government endorsement for faith schools was reinforced
by the rejection of the plaintitt’s claim in Williams v. the Commonwealth of Aus-
tralin*™ that he had a right to secure a secular education for his children.

Right to non-discvimination in sevvice provision

In Australia, whether as a cause or effect of the lack of any federal legislation spe-
cifically prohibiting religious discrimination, Christian organisations continue to
dominate public benefit service provision as they do in Ireland. Some, by virtue
of their size and longevity, have managed to remain true to their roots as local
providers while also acquiring a nationwide brief; almost all are engaged in the
delivery of social services.

Provision by religious organisations

Australian religious organisations act as government-funded service providers
across many sectors in all Australian jurisdictions; they are responsible for the
largest non-government grouping of hospitals, facilities for the aged and commu-
nity care services. They have more than 760,000 students in their schools. The
Marriage Amendment (Definition and Religious Freedoms) Act 2017, in keep-
ing with the Sex Discrimination Act 1984, exempts religious organisations from
providing facilities, goods or services if to do so would compromise either their
beliefs or those of their religious communities. However, .38 of the 1984 Act
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ties that exemption to the “doctrines, tenets, beliefs or teachings of a particular
religion or creed’; thereby narrowing the ambit of application.

The above mentioned OV and OW'? and Cobaw Community Health Services
Limaited v. Christian Youth Camps Limited & Anor'™ cases both centred on
alleged discrimination by religious organisations. The first concerned the right
of Wesley Mission to withhold services, by not accepting an application to place
a child in the foster care of a same-sex couple, on the grounds that its religious
beliefs would be breached if it treated them the same as it did those whose sta-
tus complied with the core Wesleyan doctrine of “monogamous heterosexual
partnership within marriage”. Ultimately, the court rejected the allegation of dis-
crimination on finding that the Wesley Mission was able to avail of the statutory
exemption as, at the relevant time, its doctrines were binding upon the Mission
and could be construed as religious (see further above). In the second, the issue
was whether Christian Youth Camps, a religious charity, could withhold services
to people because of their sexual orientation but claim statutory exemption from
what would otherwise be discriminatory practice. Justice Hampel’s conclusion,
endorsed by the Court of Appeal,'s” that it was not necessary for the respondents
to refuse the booking in order to comply with their genuine religious beliefs, and
in taking that step they had discriminated in breach of the Act.

Recently, the Sex Discrimination Amendment (Sexual Orientation, Gender
Identity and Intersex Status) Act 2013 has imposed constraints on the discre-
tion of religious organisations to deny service provision on grounds of a conflict
with religious beliefs. Care homes owned by such organisations are no longer
able to exclude people from aged care services based on their LGBTI or same-
sex relationship status. However, in most other respects their discretionary dis-
criminatory practices remain in place: Catholic hospitals, for example, are free to
continue their embargo on conducting vasectomies, tubal ligation and abortions;
faith schools maintain their religious access filters and are exempt from gender
identity and sexual orientation provisions; and family planning services provided
by religious organisations, even if receiving government funding, provide advice
and information that excludes access to contraception or abortion.

Provision of public services

The piecemeal effects of disparate state and territory legislation on matters of
equality and non-discrimination are particularly apparent in relation to pub-
lic service provision and associated anomalous case law. For example, while an
Orthodox Jew was unsuccessful in alleging that it was discriminatory for the
relevant authority to fail to provide him with a house within walking distance of
a synagogue, he succeeded in his claim that his refusal of other accommodation
should not be deemed to be ‘unreasonable’ by the authority.!*® Again, while it
was accepted that the public school system did not accommodate the religious
beliefs of many parents, forcing them into having their children schooled outside
that system, the parents were successful in their appeal against the refusal of pub-
lic transport concession cards to fund the additional travel costs.!®
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Private goods and service provision

The above-mentioned 2013 Act prohibits discrimination on the basis of sexual
orientation, or gender identity or expression, throughout Australia. Aside from
the above-mentioned Cobaw case, there do not appear to be reported judgments,
at any rate none known to this writer, on issues that elsewhere typically relate
to the refusal of commercial services — such as accommodation — on religious
grounds.!¢?

Service deninl on grounds of conscientious objection

In some states and territories, such as Victoria, medical practitioners can refuse
to undertake or participate in an abortion procedure if to do so would be against
their religious belief. However, little credence was given to a challenge to the
introduction of the GST (goods and services tax) that to comply would breach
the obligation of Muslims not to collect taxes on behalf of government. The
court held that “the importance of maintaining a sound tax system is of such a
high order that the religious belief in withholding GST tax is not protected by
s.116”.1¢!

Broadcasting services

In the absence of any cases specifically dealing with public broadcasting and
religion, the Threewisemonkeys'®? decision is of relevance as it illustrates a legal
conflation of sexual orientation with religious belief and the weak constitutional
protection afforded to religion. It also indicates the related legal constraints on
broadcasting. The case concerned a pamphlet, published by a representative of
an organisation known as the ‘Threewisemonkeys’, and distributed in the Sandy
Bay area of Hobart in 2013. It stated that “homosexuality should not be toler-
ated” and that “Scripture rejects homosexuality as utterly abominable”, and set
out alleged statistics on lifespan expectations and causes of death for gay men and
lesbians compared to heterosexual men and women. The complainant claimed
that publishing and distributing this pamphlet constituted incitement to hatred
on the grounds of sexual orientation under the Tasmanian Anti-Discrimination
Act 1998, 5.19, while the respondent claimed that such conduct was protected
by the right to freedom of religion under s.116 of the Constitution. The court
found that the latter:¢

does not amount to a complete guarantee of protection. In particular, it does
not provide individuals with any avenue of legal redress if their perceived
right to freedom of religion has been violated. In any event, any “freedom”
must be balanced against the rights of others, as is the case with the rights
to freedom of speech and freedom of association. Accordingly, the Tribunal
finds no basis for the respondent’s reliance on a right to freedom of religion
by way of response or defence to this complaint.
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Somewhat ironically, the respondent’s defeat was due to his reliance upon the
weak protection afforded by s.116.

Conclusion

There is a lack of coherence in the Australian approach to both national leg-
islation relating to religious discrimination and to incorporating international
human rights law into national legislation. For almost two decades, the Austral-
ian Human Rights Commission has been making submissions to government on
the desirability of a federal Religious Freedom Act, and in its 2018 report it again
“urges the Australian Government to consider expanding the circumstances in
which federal anti-discrimination law protects against discrimination and vilifica-
tion on the basis of religion”.'** It is also interesting that there would seem to be
little indication that there is the same wrestling with a need to consider “liberty
laws” in Australia as there is in the US and, if more tentatively, in the UK.
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8 Themes of commonality
and difference

Introduction

“Substantive equality and equal impact are not wholly equivalent” as Laycock has
pointed out,' quoting “the law, in its majestic equality, forbids the rich as well
as the poor to sleep under bridges, to beg in the streets, and to steal bread”.?
Against a contemporary background of radically changing social norms and cul-
tural contexts that differ across the Part II jurisdictions, the truth of that observa-
tion as it relates to the impact of law on religion and belief has seldom been more
starkly apparent.

This chapter considers the significance of such areas of jurisdictional common-
ality and difference, in relation to the intersection of religion and human rights,
as were found to characterise the Part II jurisdictions. Rather than painstakingly
follow the structure used in the format for those chapters, with the repetition this
would entail, the chapter extracts and discusses the main themes emerging from
the four sections: the legal framework; the State and the religion/human rights
intersect; religion and the freedoms of association and expression; and the case
law relating to human rights, equality and religion.

The legal framework for religion/human rights

Human rights law focuses on the individual. It confers upon each person a set of
uniform entitlements in respect of which they are authorised to seek recognition
and protection from their national courts and, if necessary, enforcement from
international bodies.

While the national and international legal frameworks of the Part II jurisdic-
tions provide fully for recognising and giving effect to such entitlements, includ-
ing those that fall on the religion/human rights intersect, this by no means
ensures their uniform operational effectiveness. The existence of a globally recog-
nised legal framework may reflect a global consensus on what should constitute
inalienable human rights, but the daily news provides a constant reminder of the
extent to which this fails to translate into uniform international compliance with
agreed normative rules.



254  Evaluation
Legislation

Contemporary international human rights law derives from the governing prin-
ciples outlined in the United Nations Declaration of Human Rights as enlarged
by the ICCPR. That inner core has been extended to ten international treaties
and by innumerable additional international, regional and local legal instruments,
though these are not uniformly acceded to by all jurisdictions: there are various
abstentions, reservations and failures to ratify. This is most apparent in relation
to the ECHR,? which is confined (for present purposes) to the UK and Ireland,
where it has had a profound and lasting effect on the development of national
legislation. As the court noted in Tyrer v. the United Kingdom,* the ECHR “is
a living instrument which . . . must be interpreted in the light of present-day
conditions”, and it has often proven to be an effective resource for challenging
outdated laws at the religion/human rights intersect in those jurisdictions.® The
ICCPR, which is viewed in similar terms by the UN HRCommittee,® provides
a common platform for all contracting States, most of which have fully incor-
porated its provisions into national law. It is firmly focused on the individual as
a rights holder, rights which the State has a legal obligation to protect, but the
ability of the UN HRCommittee to hold State parties to account for human
rights violations is constrained by the fact that neither the UK nor the US have
adopted Optional Protocol 1. The growth of this body of law has been organic:
there is no classification of free-standing rights which are added to from time to
time. Instead, there is a corpus of complex interdependent laws that evolve in
response to changes in social context and whose application is often subject to
political exigencies.

National law governing the religion/human rights intersect is generally to be
found in much the same raft of legislation comprising statutes on human rights,
equality and non-discrimination, employment equality and racial hatred. Some
countries have chosen to constitutionally embed core human rights principles or
to assimilate convention provisions into statute law. In recent years, this has been
added to by not dissimilar national provisions for gay marriage and transgender
matters, with some jurisdictions also legislating for the right to a medically assisted
death. The US is singular in that the principle of equality is firmly established as
a primary foundation stone of its constitution. Arguably, this gives it an over-
riding legal weighting when it comes into conflict with other human rights, and
the consequences may be seen in the forensic judicial sifting of related interests
when adjudicating on allegations of religious or sexual discrimination. It is, of
course, singular also in the firm constitutional stand against any State ‘establish-
ment’ of religion, in sharp contrast to the position taken, and being maintained,
by the progenitor common-law jurisdiction. Given the latter singularity, it seems
somewhat paradoxical that it is the US which has initiated policies (e.g. Charita-
ble Choice and the Conscience and Religious Freedom Division) and legislation
(e.g. the Religious Freedom Restoration Act 1993 and the International Reli-
gious Freedom Act 1998) permitting State protective measures toward religion
and the religious, measures which leave the State in a weak position to claim that
it respects the neutrality principle.
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The areas of jurisdictional difference are interesting: Ireland, most noticeably,
has only very recently initiated steps to legislatively address the human rights
shortcomings repeatedly noted by the UNHRC, while Australia conspicuously
lacks a human rights statute and, with no federal legislation specifically prohib-
iting religious discrimination, is often forced to rely upon race hatred statutes
and/or the provisions of international treaties, conventions and protocols. The
US and the UK can to some extent be differentiated from other jurisdictions
by the attention now being given by the judiciary and legislature to developing
the conscientious objection jurisprudence as a means of recalibrating the balance
hitherto struck between equality rights and freedom of religion.

The majority of the Part IT jurisdictions (the CANZUS nations) have a socially
disadvantaged Indigenous population for whom the United Nations Declaration
on the Rights of Indigenous Peoples (UNDRIP) 2006 is particularly important.
However, despite the bearing of that dedicated set of provisions on their cir-
cumstances, in addition to the protection available under all other human rights
instruments, the Indigenous people in all relevant jurisdictions continue to suffer
from a higher incidence of human rights violation and a lower regard for their
belief systems, relative to their fellow citizens.

Supranational bodies

The varied adherence to international instruments is matched by a similar juris-
dictional disparity in acceptance of international courts. Most obviously, the US
rejects the possibility of any international court having jurisdiction over its citi-
zens, while assiduously pursuing extrajudicial processes against the citizens of
many, mostly Muslim, countries. Both the UK and Ireland accept the jurisdic-
tion of the ECtHR and respect its rulings on issues arising from the domestic
litigation of 47 member States, even if the decisions have no binding effect on
their domestic law. The resulting considerable body of jurisprudence has included
formative principles — such as ‘proportionality’ and ‘necessary in a democratic
society’” — which have proven influential in all Part II jurisdictions.

The UN is the world’s largest and most powerful human rights organisation. It
works on behalf of its almost 200 member States and it has been responsible for
formulating many foundational human rights instruments. The work of the UN
HRCouncil in managing the Universal Periodic Review process has significantly
raised awareness as regards deficits in international human rights law and its
avoidance or abuse by certain nations, though such a ‘name and shame’ practice
has had little impact, for example, on the domestic policy of the US (e.g. closure
of the Guantanamo Bay facility) and the UK (e.g. respect for ethnic minorities)
or that of Ireland and Canada (e.g. State funding of Catholic schools in the public
sector). The Council has developed a practice of adding ‘Concluding Observa-
tions’ as an addendum to national UPR reports, under the aegis of the Article 40
reporting requirements, which has evolved to become an important means for
encouraging consistency and guiding the normative application of international
human rights law. The withdrawal of the US in 2018, citing dissatisfaction with
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the number of member States with a poor human rights record, such as Algeria
and Saudi Arabia, and also for reasons to do with the constant passing of resolu-
tions criticising Israel, can only weaken the Council.

The quasi-judicial function exercised by the UN HRCommittee has resulted in
many influential adjudications that have added weight and some controversy to the
jurisprudence on the religion/human rights intersect.” In at least two areas, that con-
troversy is likely to prove significant for the future: as regards the “margin of appre-
ciation” rule, and in relation to the advice that “the Covenant should be interpreted
as a living instrument and the rights protected under it should be applied in context
and in the light of present-day conditions” (see further below). The “General Com-
ments” issued from time to time by the Committee in respect of ICCPR implemen-
tation have also proven to be influential in guiding national practice.?

National courts and regulatory bodies

In all Part IT jurisdictions, the flow of issues on the religion/human rights inter-
sect very largely runs through regulatory bodies, with a relatively small propor-
tion passing to the courts. Of the latter, their volume and the rate at which
they end up in the national Supreme Court would seem to be greater in the US
than elsewhere. In recent years, the force of that flow has been generally driven
by equality legislation, and within that, by an increase in ethnic/religious- and
LGBT-related issues.

The State and the human rights/religion intersect

The presumptive dominance of Christianity — its institutions, cultural attributes
and moral imperatives — relative to the standing of all other religions and despite
the increased prominence of secularism and government or judicial assurances of
State neutrality, is unquestionably the strongest area of jurisdictional commonal-
ity in the relationship between human rights and religion, but there are others.

State neutrality

The importance of maintaining “the State’s duty of impartiality and neutrality
toward various religions, faiths and beliefs” is well established by the ECtHR!
(see further Chapter 2). It has also been judicially proclaimed in each of the Part
1T jurisdictions,'! perhaps excepting Ireland, and with some vigour in Canada,'?
where paradoxically it is constitutionally compromised.'® Further, the HRCom-
mittee has recognised that proactive State intervention may be required in order
to redress an imbalance and promote greater equality in the social presence of
different religions:'*

The principle of equality sometimes requires States to take affirmative action
in order to diminish or eliminate conditions which cause or help to perpetu-
ate discrimination prohibited by the Covenant. For example, in a State where
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the general conditions of a certain part of the population prevent or impair
their enjoyment of human rights, the State should take specific action to cor-
rect those conditions.

In practice, however, affirmative action — or positive discrimination — is not
just more contentious in the field of religion and belief than in other areas;
its purpose is also much more difficult to achieve. This is largely due to the
intergenerational number and networks of adherents, the weight of associated
outreach facilities and artefacts, and the duration of the social roles established
by the main institutionalised religions relative to all others. The newly emerging
religious groups suffer not only from the disadvantages of scale and of being
unfamiliar to the general public but from the fact that there is such a wide range
of them, many of which mutate and re-form, with overlapping memberships.
Their variety, fluidity, reliance on websites and cross-border membership would
frustrate any State strategic intervention designed to orchestrate a more equita-
ble balance between religions.

Any prospect of State neutrality in the Part II jurisdictions is mostly compro-
mised by an institutionalised deference to Christianity, despite the HRCommittee
admonition that “limitations on the freedom to manifest a religion or belief for
the purpose of protecting morals must be based on principles not deriving from
a single tradition”.'® This deference is particularly evident in England and Wales
where the Church of England is formally bound to the State, but in all Part IT
jurisdictions there is evidence, in terms of symbols and practices — constitutional
references, national anthems, prayers on government occasions/premises, coin-
age and so on — of continuing State homage to its traditional Christian culture. It
is embedded in their shared common-law roots, language, legislation and archi-
tecture. It is demonstrated in the same pattern of State privileges — regulatory,
testamentary, taxation and statutory religious exemptions — present in all juris-
dictions, which together with State funding, overwhelmingly benefit Christian
religious organisations and have done so for a very long time. Indeed, the chan-
nelling of taxpayer revenue — from contributions made by adherents of many
different religions and by atheists — to churches and religious organisations, the
majority of which will have hiring or service policies favouring a specific religion
and its adherents that significant numbers of taxpayers would not necessarily be
in sympathy with, inevitably casts doubt on any State assertion of neutrality. Such
doubt would be intensified by evidence of structural State support and funding
for religious entities, for example, for school chaplains in Ireland and Australia.
While State preferencing of Christianity and religion in general is most evident
in England and in Ireland, it is least so in the US, where the Establishment and
Free Exercise Clauses of the First Amendment in theory foreclose the prospect of
such selective treatment,'® although in practice do not prevent government from
initiating policies and programmes that provide general support for religion.

Any inclination to follow HRCommittee advice toward achieving State neu-
trality is being undermined by an emerging development in the Church/State
relationship: the judicial affirmation now being given to the right of the State
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to protect its established cultural identity. While this has been accepted for some
time by the Irish judiciary,'” it has since been endorsed by the ECtHR'® which,
together with recent US decisions upholding the opt-out rights of those with
traditional religious beliefs,'” may well indicate a resurgent legitimacy for protec-
tionist State measures favouring a Christian cultural identity, though it has to be
said that the Canadian judiciary strongly refute any such trend.?® For the Special
Rapporteur, there is a link between the trend and government policy in countries
such as Slovakia, Poland and Romania toward the migrant crisis. In the closing
sentence of his report he warns as follows:?!

The pretext that hosting certain refugees would erode the traditional reli-
gious make-up of a country amounts to a “territorialization” of religion or
belief, which violates the spirit and the letter of the universal right to free-
dom of religion or belief.

As things stand, State neutrality in the short term would seem to be an unrealis-
able aspiration: no institution of the State is completely insulated from religion,
all States fail to treat religions equally and none have clear rules for balancing the
interests of secularism and religion. Secularism may well be growing and consoli-
dating in the Part II jurisdictions, but in all likelihood the millennia of Christianity,
strengthened by the recent populist revival of traditional national cultural norms,
will slow any further steps toward a social consensus in favour of State neutrality.

Protecting veligion from the State

In England, the constitutional recognition of an ‘established” Church provides
that religion with the strongest possible State guarantee of protection and,
equally, thereby acknowledges that others will be regarded as of less importance.
In the remaining Part II jurisdictions, there are constitutional prohibitions on
‘establishment” which give all religions the protective assurance that none will be
awarded preferential State status.

State intervention in religious matters, including in relation to the manifesta-
tion of religion or belief, is subject to constraints imposed by international con-
ventions and national constitutional or statutory provisions. Such intervention,
as the ECtHR stressed in Chapman v. the United Kingdom,** “will be considered
‘necessary in a democratic society’ for a legitimate aim if it answers a ‘pressing
social need’ and, in particular, if it is proportionate to the legitimate aim pur-
sued”. It is not sufficient that an interference is deemed necessary in a “demo-
cratic society”; any restriction “must be directly related and proportionate to the
specific need on which it is predicated”. When directed toward matters held to
be quintessentially religious — doctrines, tenets and so on — then State interfer-
ence has traditionally been held to be unwarranted. However, while the courts
in all Part IT jurisdictions continue to uphold the principle of non-interference
in Church disputes, the judiciary in England and Wales have recently indicated a
willingness to intervene even as regards matters of doctrine.?®
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One aspect of the ‘necessary in a democratic society’ principle is ‘the living
instrument’ caveat which has emerged from ECtHR and from HRCommittee case
law to suggest that the provisions of the ECHR and the ICCPR should be inter-
preted and applied with regard to the current social context. The authority for this
guidance is cited as sourced in the wording of Article 31 of the Vienna Convention,
which broadly advises that the meaning of a treaty’s terms should be determined in
the light of the treaty’s purpose, while taking into account the context and any
relevant rules of international law.?* Unfortunately, for the purposes of consistency
in applying the law, social context varies considerably and is prone to rapid change
in the Part II jurisdictions: the ‘living instrument’ approach is likely to require a
different legal response to the same issue across different societies and in the same
society from time to time. Moreover, for adherents of the traditional institutional
religions — the doctrines and tenets of which are essentially predicated on being
immutable and relatively impervious to changing social context — this advice is
problematic and challenging for any State wishing to offer protection to those
religions, their adherents and associated organisations. It must also be borne in
mind that Indigenous people are citizens of the same democratic society, and there
is little evidence of State willingness to offer parity of recognition and protection
to their particular beliefs. How to reconcile the verities of religion with those of
human rights, in a society where the mores are in flux, is a characteristic problem
for all Part IT jurisdictions but one most clearly evident in the US culture wars and
in the contrasting circumstances of Indigenous people.

Allied to that principle, and again of fundamental significance for an appre-
ciation of jurisdictional variations in judicial treatment of the religion/human
rights intersect, is the “margin of appreciation” doctrine. The proposition
includes the following:

States Parties enjoy a margin of appreciation in how they apply and imple-
ment the Convention, depending on the circumstances of the case and the
rights and freedoms engaged. This reflects that the Convention system is
subsidiary to the safeguarding of human rights at national level and that
national authorities are in principle better placed than an international court
to evaluate local needs and conditions.

This, it has to be said, does not sit easily alongside the much-vaunted doctrine
of State neutrality, but decades of ECtHR decisions and the Protocol 15 amend-
ment have firmly embedded this approach in the Convention jurisprudence of
the 47 member States. The UN HRCommittee, however, has pointedly rejected
the margin of appreciation.?® Instead, the Committee argues that equality of
treatment before the law is a basic precept and one of overriding importance. In
the light of the burgeoning “conscientious objection” jurisprudence (see further
below) this difference of opinion is one of real importance in relation to the scope
legally available to the judiciary to protect religious adherents and organisations
from the prescriptive State equality measures that are increasingly impacting on
the religion/human rights intersect.
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Judicial readiness to offer protection from State interference has been clearly
demonstrated in relation to laws of universal application which are judged to
disproportionately burden those of particular religious beliefs. Arguably, this is
little more than a further permutation of the rationale underpinning the above
principle and doctrine, but it does more fully engage with the proportionality
principle. So in Karnel Singh Bhinder v. Canadn,”” the HRCommittee ruled
that public safety concerns, under Article 18 of the ICCPR, did not warrant an
employer’s insistence that a Sikh workman wear a hard hat instead of his turban
on a construction site, because any risk would not extend to the public. Again,
in Prince v. South Africa,”® it considered the prohibition on the use of cannabis
to be a disproportionate burden on the freedom of religion for a Rastafarian who
used it in compliance with his religious beliefs and whose criminal conviction
for possession compromised his career. This approach has received little judicial
attention in Australia but a great deal in the US. Rulings of the USSC from Sher-
bert,” as qualified by Smith** and further developed in the post-RFRA era,® have
brought US law?? to similarly establish the principle that laws of universal applica-
tion which disproportionately affect those of religious beliefs place a heavy onus
on the State to justify any such interference in the right to freedom of religion.
So, also, in Canada, where the SCC in Amselem?® ruled that laws prohibiting
tenants from altering property imposed an undue burden on Jews whose beliefs
required succahs to be constructed on their balconies.

While the extent and duration of State privileges — regulatory, testamentary
and taxation — all of which focus on religious entities, is enough to demolish
any pretence of State neutrality in all Part II jurisdictions, it is the religious
exemption that has become particularly contentious. This may be due in part
to a generalised adverse public reaction to the evidence of systemic sexual abuse
perpetrated by the same religious organisations claiming an entitlement to be
excused from the constraints of equality and non-discrimination legislation on
the grounds that their transcendent beliefs are thereby unduly burdened. The
range of entities entitled to rely on the religious exemption has become so
much wider in the US than elsewhere that this is now a distinct area of juris-
dictional difference. The Hobby Lobby* ruling, coupled with the “liberty laws”
now introduced in eight states (as of June 2018), and reinforced most recently
by the decision in Masterpiece,®® has sharply differentiated US law governing
the privileges available from the law prevailing in all other Part II jurisdictions.
A “closely held” commercial company with a religious owner in the US is now
free to discriminate on grounds of religion or belief or sexual orientation in the
way they operate. In the UK, an employer with a ‘religious ethos’ but without
a commercial sole or main purpose may only discriminate on the grounds of
religion or belief or sexual orientation when appointing staff if such religion or
belief is a ‘determining’ requirement of the post. In Canada, religious exemp-
tion is constitutionally extended to grant denominational school privileges,
while in Ireland and to some extent in Australia the number of service providers
benefitting from the exemption is particularly high, but this may simply reflect
the higher proportion of religious providers.
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Another aspect of the principle that religion should be protected from State
interference is interesting it only because of the general lack of contention it
generates in the US, Canada, Australia and elsewhere. Theoretically, the right
to freedom of religion and to human rights protection applies as much to the
beliefs /culture of Indigenous people as to adherents of institutional religions and
to those of all other faiths and none, a principle given international recognition.?
In practice, their beliefs have at worst been subject to sustained systematic State
persecution and at best have attracted fairly rudimentary State recognition and
protection. The resulting case law reveals considerable jurisdictional commonal-
ity in the cursory weighting given to their beliefs and in the judicial failure to
protect these from State interference.?”

A final area of jurisdictional commonality lies in the failure to protect religion
from State interference that is given effect through national and international
antiterrorism measures. Since 9, /11, all modern developed nations, especially the
Part IT jurisdictions, have initiated policies and laws to address terrorism, much of
which is generated by Islamic fundamentalism. The consequent failure to ensure
adequate protection for religion is evident in certain antiterrorism measures —
‘stop and search’, deportation, use of extraordinary rendition and Guantinamo
and so on — deployed mainly against adherents of a particular religion. In relation
to the Part II jurisdictions, two extremes are apparent: Ireland, which did not
join the counter-insurgency alliance of Western powers against Islamic militants,
and the US, which led that alliance and perpetrated human rights abuses such as
drone strike executions, torture and dehumanising treatment in Abu Ghraib and
detention without trial in Guantdnamo.

Religion and the freedoms of association and expression

Within the past two decades or so, our understanding of what in law constitutes
a religion has undergone a radical change: beliefs that had seemed immutable
for millennia are no longer necessarily so regarded; some current interpretations
would be incomprehensible to all previous generations. Such changes to the free-
dom of religion have impacted upon the freedoms of association and expression.

Freedom of veligion

In all Part II jurisdictions, the institutional religions have traditionally been
legally recognised through supportive evidence supplied by doctrines, tenets and
practice of worship, rituals and so on. In Ireland and Canada, this has largely
continued to be the case. In Australia, however, as in the UK and the US, the
judiciary would seem convinced that there is no longer a necessity for an entity
to have, or hold to, such a body of liturgical and ecclesiastical teachings in order
to substantiate its status as a ‘religion’.*® Moreover, there is judicial consensus
that doctrines, tenets and so on are to be interpreted in accordance with a con-
temporary social context, not as when first formulated. This legal rationale, if not
necessarily theologically accepted, has obvious implications for religions such as



262 Evaluation

Islam. A person, therefore, need not necessarily subscribe to any particular set of
doctrines in order to be considered in law an adherent of the related religion; a
subjective interpretation, sincerely held but contemporaneously contextualised,
may suffice. Indeed, that subjective interpretation may well be legally valid even if
it is not recognised as legitimate by relevant religious authorities.

The opinions of judiciary and regulators have converged to suggest that certain
elements are crucial if a ‘belief” is to acquire a status commensurate with ‘religion’.
Beliefs must amount to more than mere opinions, views or deeply held feelings;
they must involve holding a spiritual or philosophical conviction which has an
identifiable formal content, and the subject matter has to be sufficiently weighty.
They also require supporting evidence that the holder had invested a personal and
strong commitment to upholding the beliefs; a demonstrable degree of sincerity
is required. Attention has shifted from religion as an institution to the authentic-
ity of an individual’s subjective interpretation and experience of it.** So cogency,
seriousness, cohesion, importance and commitment have come to be viewed as
essential. This approach has made it possible to extend regulatory recognition to
organisations (such as Druids and Pagans with a spiritualist or faith healing focus)
and to persons (such as believers in climate change). One indicator of creeping
jurisdictional commonality in the legal definition of ‘religion’ and ‘belief” is the
credence now given to Scientology: currently legally recognised in all Part II
jurisdictions except Ireland. Another is the delayed and grudging acceptance of
UNDRIP by the CANZUS nations, which has at least assured that they are now
formally committed to recognising the rights of Indigenous people to have and
to practice their beliefs on the basis of legal parity with other religions.

Clearly, as the legal definition of ‘religion’ and ‘belief” has broadened so, too,
have the ways and means by which they may be legitimately manifested. The right
to do so is subject to much the same constraints, regarding the rights of others
and public health or safety considerations, in all Part II jurisdictions. Increasingly,
this right is being exercised and challenged from the perspective of its conflation
with rights of equality or sexual orientation. A significant area of jurisdictional dif-
ference in relation to the law governing the manifestation of religion and belief is
the growth in carve-outs provided in the US from equality provisions which then
feed into that country’s culture wars. Allied to this is the jurisdictional difference
in the scope for conscientious objection, as exercised by health care professionals
in relation to matters such as abortion, IVF or transgender service provision: a
greater span of discretionary exemption is now statutorily available in the US and
UK than in other jurisdictions.

Freedom of religion includes the right not to be discriminated against on reli-
gious grounds and is a right which is prone to becoming entangled with other
fundamental rights. Where a universal policy or law, though couched in neutral
terms, has a disproportionately prejudicial effect on the interests of a minority
ethnic or religious group and there are no public health and safety concerns, then
there is jurisdictional consensus that this will constitute unlawful discrimination.*
Where, however, religiously motivated conduct is not human rights-compliant —
such as in talag divorce, nikakh marriage or FGM — then the strictures of domestic
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anti-discrimination law should prevail, which has not to date been the case in the
UK in relation to FGM. Indeed, an area of jurisdictional commonality lies in the
degree of latitude extended to ethnic/religious practices: this includes a shared
inability to ensure that a coherent relationship prevails between national and
Shari’a laws; and, equally, a shared lack of policies to address the jurisdictional
‘creep’ of Islamophobia. Australia is singular among the Part II jurisdictions in
not having any national statutes specifically prohibiting religious discrimination
which results in litigation that relies unduly upon domestic racial discrimination
laws and on international conventions, particularly the ICCPR.

Freedom of association

The freedom to associate is now increasingly in conflict with the freedom of reli-
gion. As the law extends recognition to the right of religious entities — persons,
churches, religious organisations — to be excused from involvement in an ever-
broadening sweep of activities — public health care duties, commercial service
provision, officiating at gay marriages and so on — so it simultaneously licences
breaches in the freedom to freely associate. This would seem set to become a
shared feature of contemporary life in the Part II jurisdictions.

Respect for the freedom to associate, for the accompanying obligation to
exercise positive action to offset a disadvantage suffered by a particular group
and for both to be deployed in relation to religious entities is held to be impor-
tant in all the jurisdictions studied, perhaps particularly so in the US, where
this First Amendment right has always been staunchly defended. Where matters
become less clear is when it comes to the right of any group to exclude oth-
ers on the grounds of differences in religious belief or as regards LGBT issues.
Contemporary examples include the right of Christian service providers (bak-
ers, florists, bed-and-breakfast proprietors and so on) to refuse their services,
on religious grounds, to members of the LGBT community. The succession of
Trinity Western cases,*! for example, illustrates the difficulties involved when
a professional association founded on religious principles with exclusionary
conditions seeks regulatory recognition on a par with other professional asso-
ciations. Again, the right of an association formed for secular reasons (e.g. a
St. Patrick’s Day parade, to celebrate feminism or the suffragette movement, or
to protest against racism) to exclude a group to join them under an evangeli-
cal Christian banner or an LGBT banner is becoming contentious in all Part IT
jurisdictions. Arguably such actions constitute discrimination and at times come
close to segregation. The innate tension between the rights to associate and to
freedom of religion would seem prone to breakdown when equality rights come
into play.

Affirmative action, or positive discrimination, is also not without its problems.
The use of quotas to increase the proportion of a minority group — such as Muslims —
in employment or higher education and so on can have negative effects both on
those who resent having to forgo an opportunity and on those who feel stigmatised
at being at being offered it.
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Freedom of expression

Not restricted to speech, but accommodating all forms of expression through
all types of media in what is becoming an increasingly digital, multimedia
context,*? this right applies wherever a communication is being transmitted
or received. As one of the most important indicators of a healthy democratic
society, its exercise has been granted a generous latitude in the laws of all
Part II jurisdictions, which are now generally free of religious censorship
and where the law is guided by the principle that no one has a right not to
be offended. Permissiveness is tolerated up to the point where an offensive
expression becomes one of hate, which then leaves it subject to criminal sanc-
tions under race or hate speech legislation. Blasphemy, once the archetypal
criminal law threshold for freedom of speech in relation to religious mat-
ters, is now a national statutory offence only in Canada*® as it has now been
replaced in Ireland.** Proselytism, on the other hand, continues to be legally
upheld in all jurisdictions as constituting an important aspect of the freedoms
of both religion and expression. Arguably, however, Islamic proselytism — or
dawa —is not ICCPR-compliant, as it goes far beyond information dissemina-
tion and persuasion to licence indoctrination.*

For most adherents, giving effect to religious beliefs and values through their
behaviour in everyday life is mandatory. When this is manifested in public or
private by wearing religion-specific clothing or ornaments, prayer, adherence
to religious ceremonies and customary practices, then, provided it does not
unduly impact upon the rights of others, this is commonly acceptable in all
Part II jurisdictions. In particular, the right to express religious belief through
the wearing of religion-specific clothing — if not in breach of health and safety
requirements or the requirements of justice — is not usually problematic, at least
in the common-law countries.*® Issues commonly arise where such a demon-
stration of private religious adherence is made by a State employee such as a
teacher in a State school when it could be open to interpretation as improper
proselytism or a breach of the State duty of neutrality toward religion.*” The
case law reveals a common jurisdictional tendency toward conflating religious
belief and sexual orientation and a growing awareness that the law needs to
accommodate — under freedom of speech and freedom of religion — conduct
that reflects genuine opposition, based on religious belief, to newly legislated
social mores.

The traditional protection afforded by the principle of conscientious objection
to those who choose to do or not to do something, in keeping with the dictates
of their conscience, has become increasingly contentious in the current climate
of change in relation to LGBT and other issues. Arguably, the introduction of
“liberty laws” which extend exemption from equality and non-discrimination
requirements to public service providers whose beliefs conflict with the nature
of the service by formally legitimising a dual morality code, may well cause long-
term incoherence to the relationship between the State and the religion,/human
rights intersect (see further below).
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Human rights, equality and religion: the case law

Both Parkinson in Australia and Geddicks in the US have expressed concern
regarding a “new fundamentalism about ‘equality’”.*® Insofar as this alludes to
a general tendency for the levelling effect of equality law to undercut other legal
rights, it’s probably fair comment. However, in reality it seems impossible to
reconcile equality dictates with religion. The latter, after all, has always been self-
referential, hierarchical and given to operating within and by its own set of val-
ues: accommodating the stratifying and reductionist effects of equality law was
guaranteed to present difficulties. Consequently, there is now a serious structural
incoherence in the interrelationship between human rights, religion and interna-
tional law. This is readily apparent in the pattern of issues arising where equality
legislation intersects with religion and human rights.

Right of access to justice

This is often conditioned by the terms set by statutory law for legal aid and repre-
sentation to be available in regulatory and judicial proceedings, which in practice
is restrictive in ways that are prejudicial to the exercise of that right by those who
are poor or who belong to marginalised communities such as the Indigenous
people. It is also compromised, mostly in the US, by security issues.

In all Part II jurisdictions, there are religion-specific tribunals the rulings of
which may be at variance with the principles applied in the official court system.
The Shari’a and Beth Din courts, and to some extent those of the Protestant and
Roman Catholic religions, provide forums and processes for mediating disputes —
mainly marital and other family problems — and are intended to provide an alter-
native to national legislative remedies but may do so to the detriment of the
human rights of women and such others as members of the LGBT community.*
Specifically, in all jurisdictions, the disparity between the national legal system and
Shari’a in relation to family law matters is such as to suggest that this anomalous
situation needs to be specifically addressed by the legislature.

Right to life

Matters of life and death have always been of central importance to religion. This
has led to abortion and euthanasia being for many years the focus of heated con-
tention in all Part II jurisdictions.

In Ireland, the laws governing the availability of contraceptives and abortion
have been and continue to be more restrictive than in any other nation currently
being considered, resulting in well-founded allegations that Irish law on such
matters violates women’s basic reproductive rights. In the other jurisdictions, the
comparable laws are much more permissive, if socially divisive, but only in the US
have they generated decades of culture wars, violent protests and several deaths.

In all Part II jurisdictions, it has long been the case that a competent adult
can refuse a blood transfusion, can choose to stop chemotherapy and can
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make informed choices about their medical treatment; such a decision must be
respected by medical practitioners. Most case law has been in relation to the right
of a parent to take such a decision on behalf of their child, and the courts have
been uniformly of the view that the child’s right to life-saving medical treatment
outweighs all other considerations.

In relation to the issue of the availability of medical assistance to further
death, Irish law is possibly the most regressive in the developed common-law
nations, as assisted suicide continues to be a criminal offence punishable by
up to 14 years imprisonment. Despite a recent ECtHR ruling®® upholding its
legality, a medically assisted death remains illegal in the UK, as it also does in
Australia and in all but eight states in the US (as of summer 2018). Only in
Canada is it legally available nationwide, and even there it is subject to tight
statutory constraints.

Right to mavviage and to found a family

Neither the right to marry and to found a family, nor the right to private and
family life, nor any other right guaranteed by international human rights law,
implies a right to procreation. Curiously, neither does such law recognise any
right to divorce.

Legislation permitting same-sex marriage is now the new norm in most devel-
oped nations, but it presents fundamental challenges for many of those with
religious beliefs. While it conflicts with the traditional values of Protestants,
Catholics and Jews, it poses particularly serious problems for Muslims, as Islam
is centred upon a model heterosexual marital family unit which ascribes gender
roles and sexual orientation, and directs severe punishments for any breach of the
related rules. The common jurisdictional exemption permitting ministers not to
officiate at gay marriages — on the grounds that participation would be contrary
to their religious beliefs — has become something of a weathervane for statutorily
extending the conscientious objection of professionals across a range of religion-
related service provision. The “liberty laws” as reinforced by the Bryant ruling®!
in the US, a development which the UK legislature would seem ready to fol-
low, has legitimised the broadening ambit of conscientious objection on religious
grounds. It must also, inevitably, raise the question as to whether the State is
slipping into licencing a form of religious discrimination.

The tension between the right to freedom of religion or belief and the right
not to be discriminated against on the basis of sex, sexual orientation, gender
identity or intersex status gives rise to many issues which the “Yogyakarta prin-
ciples”?* compiled in 2007 and updated in 2017 by the International Commis-
sion of Jurists together with the International Service for Human Rights, seck to
address. All Part II jurisdictions have in common the fact that they have recently
introduced legislation that provides legal recognition for the acquired gender of
transgender persons, though this varies according to whether or not surgery is
involved, and have duly extended the ambit of legal prohibition from discrimina-
tion to provide protection for such persons. Currently, in the US, some revision
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of equality rights for transgender people is under way with, for example, a Presi-
dential initiative to remove their eligibility to join the armed forces.

Reproductive rights continue to generate religious contention in all jurisdic-
tions studied. While developments in artificial reproduction have been a matter
of serious concern to many Christians, they are wholly reprehensible to those
Muslims who respect the Qur’an injunction that “their mothers are only those
who conceived them and gave birth to them (waladna hum)” .5 To some extent,
there is a fundamental conflict between the human right to create a family and
Islamic beliefs, as the latter would seem to present an insurmountable obstacle
to doing so by relying on artificial means — such as IVF, statutory adoption and
surrogacy — even if sanctioned by domestic law.

Again, while developments in medical intervention present difficulties for many
Christians, they can be anathema to Muslims, as the Qur’an requires the genetic
integrity of family lineage to remain inviolate.

Right to employment

Equality legislation intersects with the human rights to employment and to reli-
gious freedom largely with the effect of exempting religious organisations and
persons of religious belief from certain constraints.

Religious organisations in all Part II jurisdictions are legislatively permitted
to discriminate by restricting staff recruitment to those who share the organisa-
tion’s religious belief where this is a genuine occupational requirement for a
particular post or is necessary in order to be in accord with the organisation’s
religious ethos. This is qualified by the significant caveat that the post must be
one that gives fairly direct effect to the organisation’s religious standing — for
example, teachers in a school or doctors in a hospital, but not secretarial or
janitor staff — where such facilities are owned by a religious organisation. The
firing of staff on discriminatory grounds for violating an organisation’s reli-
gious beliefs is similarly subject to that caveat: the post must be one in which
the employee’s conduct would directly impact upon the employing organisa-
tion’s religious purpose, and an employee bears some responsibility for having
placed themselves in such a position. Problems in this employment context can
often arise where religion is conflated with sexual behaviour or orientation.
The hiring and firing practices of religious organisations, protected by statutory
exemption privileges, can then have a disproportionately adverse effect on the
human rights of staff belonging to the LGBT community, or divorcees, single
parents or persons of another religion or none. In the US, the consequences of
the decisions in Hobby Lobby and Bryant, the state “liberty laws” and the remit
of the newly established Conscience and Religious Freedom Division of the
HHS have yet to fully materialise. The parameters of the protection provided
by the ‘ministerial exception” have been extended® and the right to discriminate
now includes those organisations that are only “connected” with the activities
of a religion and those that are secular but “closely held” by religious owners.®®
Inevitably, religion will have a greater role in US employment practices, and
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upon the interplay of human rights in the workplace, than previously, and more
so in this than in any other Part IT jurisdiction.

In weighing the balance between the right of an employee to manifest religious
beliefs — or lack of same — in the workplace as against the rights of colleagues to
be spared unwanted exposure to such beliefs and an employer’s right not to have
interference in either work processes or marketing, the courts have developed a
sympathetic understanding of the detrimental effects caused by those who foist
their views on religion, belief or secularism on others. In doing so, the judiciary in
all jurisdictions have applied the proportionality principle to assist in that deter-
mination, and in the US* and the UK® they have demonstrated a willingness
to accept a subjective interpretation of what constitutes a ‘religious belief” and
its associated required rituals. In the latter, the case law®® indicates that religious
beliefs — or conscientious objection — will not justify a refusal to perform contrac-
tual duties if they disproportionately affect the rights of others.

Right to education

Government franchising out of public benefit services — such as education —
to commercial and charitable providers, including religious organisations, has
become a well-established practice in all developed nations in recent decades.
The latter’s delivery capacity, and obvious market advantage, is enhanced by tax
exemption privileges and by equality legislation which permits a range of excep-
tions to discriminatory practice on the grounds of religion.

The doctrine of State neutrality requires a State to either refrain from sup-
porting religious teaching in public schools or to provide it on an even-handed
basis so that pupils of all religious denominations receive parity of support.®
The fact that practice fails to reflect theory is a strong area of jurisdictional com-
monality. In the UK, where the Church of England has long had a dominant
contribution to religious tuition in the public school system, the judiciary have
advised that “the State may legitimately give priority to imparting knowledge
of one religion above others, where that religion is practised or adhered to by
a majority in society”.*® Most obviously, this is also the approach in Ireland,*
Canada® — and, if less overtly, in Australia®® — where it has been found to be
justifiable on the ground that a State has the right to give primacy to its tra-
ditional cultural heritage.®* It is an approach which ripples through the public
provision of education, surfacing particularly in the religious preferencing given
to staff selection, pupil access and in curriculum content. It is present in the
customary requirement that all children be provided with some religious edu-
cation, if not instruction, and in the usual daily classroom prayers and other
collective religious practices. It can be seen in the policy of State funding for
school chaplains, who are almost always representatives of Christian organi-
sations. Again, there are often problems when children choose to wear non-
Christian items of religious clothing in the classroom, or whose parents want to
have creationism treated as scientific or object to educational material depicting
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LGBT relationships. In all jurisdictions, there would seem to be a problem in
arranging non-stigmatising opt-outs for pupils not wishing to participate in
religious activities. The general jurisdictional priority that the State demon-
strates in its support of Christianity throughout the public educational system
is most clearly evident in relation to Catholicism in Ireland and Protestantism
in England and Wales, and most obviously absent in the lack of equivalent State
institutional support for the beliefs of Indigenous people.

From the perspective of all citizens adhering to religions other than the national
dominant one, or to none, this approach may well seem discriminatory. The right
of the State to confer such primacy is arguably open to challenge not just on the
grounds that it can become a platform for State proselytism but also: because it
subverts the ‘positive action’ principle; because it infringes the freedom of reli-
gion rights of all others; and because, in a democracy, it might seem inequitable
to some that all citizens should be mandatorily required to fund, through taxa-
tion, a continuing caste system of religious education not for public benefit but
for that of a particular social group. However, unquestionably there is a difficulty
in squaring the internationally recognised parental human right to determine
the religious upbringing of their child with the non-discrimination provisions of
equality legislation and with recognition for the rights of a child.

The proliferating spread of faith schools in all jurisdictions may well be viewed
as the answer to that difficulty, but in fact could be compounding an already sig-
nificant problem of religious discrimination in the education of children. In some
Part II jurisdictions — most noticeably in England, Canada and Ireland — faith
schools are incorporated into the public school system but continue to function
very largely on a religion-specific basis. Their exclusiveness can be exacerbated
when there is no cap, or a very high one, on the percentage of religion-specific
pupil admissions, where teaching staff are hired and fired in accordance with
a religious ethos and where the school actively promotes an indoctrination of
beliefs and values which are alien to its social context. Whether or not they are
in receipt of government funding, and most receive at least some, then in order
to ensure parity of standards and to avoid allegations of discriminatory treat-
ment on religious grounds, all faith schools should be set up solely in accordance
with statutorily established definitional criteria and thereafter be fully subject to
national registration and regulatory processes. This has not been the case with,
for example, all Islamic madrassas in England and Wales. Indeed, Islamic schools
in general present problems in terms of compliance with some of the more basic
human rights — including equality and freedoms of speech and association —
which are not furthered by practices such as gender segregation in the classroom
and the rejection of pupils and curriculum content that represent non-Islamic
values. Such problems are not, of course, solely associated with the Islamic reli-
gion; schools established to further evangelical Christian values can also be non-
compliant with contemporary human rights. Religious fundamentalism in any
form is going to conflict with human rights and with the pluralism necessary to
sustain a democratic civil society.
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Right to non-discvimination in sevvice provision

Because so much public benefit service provision — such as social housing, hospi-
tals, general health care and community care facilities — is now franchised out to
religious organisations, this has become a particularly sensitive interface between
Church and State. Private service provision, complicated to a varying extent by
a legitimising of conscientious objection as grounds for service refusal, is also
rapidly becoming a legal minefield.

Public service provision by religious organisations has, historically, a well-
established dark side. Each of the Part II jurisdictions has its own record of sys-
temic human rights abuse perpetrated by clergy in residential schools and other
facilities established and run by religious organisations to provide child care and
family support but also to reinforce their religious ethos to service users. Service
provision was then on a religiously discriminating basis. Contemporary service
provision by religious organisations, if funded by government, is now required
to comply with statutory equality and non-discrimination legislation; if not so
funded, then they are entitled to rely upon the religious exemption. Having lost
their traditional right to condition public service provision in accordance with
their religious beliefs, and being confronted with the constraints of changing
social mores, many organisations are left with the choice of either withdraw-
ing from that role or be embroiled in successive court cases as they claim pro-
tection from equality dictates on the grounds of religious exemption or within
such wriggle room as may be permitted by an evolving conscientious objection
jurisprudence. Catholic adoption agencies, for example, in various countries have
opted to shut down their adoption services rather than make them available to
gay couples;®®
exemption privileges,*® while some private religious colleges are continuing to

others such as the Scouts have successfully availed of statutory

plead their case that they have an equality entitlement to provide education con-
ditioned by religious beliefs and that the resulting degrees should be acceptable
to the relevant regulatory bodies.%” It is worth noting, perhaps, that the current
Canadian approach to public service provision would seem to be a tightening of
equality constraints at the expense of religious freedom,*® a development which is
the reverse of that evolving in the US.

Private service provision by religious persons, or by organisations owned by
those with religious beliefs, are frequently the subject of alleged discrimination
in all jurisdictions. Much the same range of services seem to provide settings for
much the same conflict of personal beliefs and public equality rights: the beliefs
are most often rooted in a blend of religion and sexual orientation with a focus on
LGBT issues, and the services tend to involve bed-and-breakfast accommodation,
hotels and social function venues, bakers, florists and outdoor pursuit centres and
so on. The law in this area, where equality rights are entangled with the rights
to freedom of religion, freedom of expression and freedom of association, has by
no means scttled down yet, and predictions as to the shape it might ultimately
take are difficult to make. In the US, the judicial decisions to extend the reli-
gious exemption® leave unchallenged the introduction of the Religious Liberty
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Accommodations Act in Mississippi’® and the not dissimilar liberty laws in eight
other states. while developing the grounds of conscientious objection, is begin-
ning to mark out entitlement to equality legislation exemption — on grounds of
religion, belief or conscience — as an area of significant jurisdictional difference.

The law relating to service denial on grounds of conscientious objection in the
Part IT jurisdictions is currently in a state of flux. As regards public services, the
jurisprudence of the ECtHR™ and the European Committee of Social Rights” is
now at variance with that emerging in the US”® and the UK,”* where courts and
legislators are beginning to grant some latitude to health care professionals who
decline to provide services on grounds of conscientious objection. As regards
private or commercial service provision, the US” and UK’ ‘gay cakes’ rulings
have raised a serious challenge to the constraints of equality legislation. This tur-
moil seems very reminiscent of the divided ECtHR ruling in A, B and C v. Ire-
land,”” when six dissenting judges challenged the decision of the majority that
because the issue (access to abortion) was one of “acute sensitivity” and because
of “the importance of the public interest at stake” in relation to “profound moral
views”, the court should therefore avoid directing a particular course of action
but should instead leave the issue to be resolved at the discretion of the par-
ties. The argument of the 6 dissenters asserted that the rationale articulated by
the majority justified precisely the opposite outcome. Because the moral views
were complex, the law had been formulated around a consensus; that consensus
should therefore prevail as legislatively intended. Unquestionably, for all jurisdic-
tions, there are real difficulties in framing law to address what at any point in time
appear to be moral imperatives and which, as such, are inevitably also inextricably
entangled in religious beliefs. Equality legislation necessarily confronts a barrage
of such imperatives — either in the form of explicit religious beliefs or in their
proxy substitutes — and, as is becoming ever clearer, choices need to be made
by the legislature as to whether the majority consensus given effect by existing
legislation should prevail or whether conscientious objection carve-outs are to be
allowed space to evolve. The US culture wars have some way to run and show
every sign of spreading.

Broadcasting is another area where service provision can be contentious. In a
contemporary social-media context where so much communication occurs glob-
ally, in real time and via an assortment of media, including by radio, television,
cinema, internet, twitter and blogger transmissions, there are now very many
opportunities for misunderstandings and for wilful abuse. This is an area in which
the rights to freedom of speech and to the freedom of the press are crucially
important to manifesting religious belief and to the life of democratic society
more generally. However, as the ECtHR has ruled, the exercise of these rights is
conditional upon a duty to avoid gratuitous offensiveness or profanity to those
of religious belief.”® In the light of the Charlie Hebdo massacre and other lethal
responses to perceived offensiveness to religious beliefs, there may well be good
reason to reflect on the 2018 Irish initiative to repeal the criminal offence of
blasphemy.
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The right to broadcast, being an aspect of the right to freedom of expression,
has acquired topical prominence in the light of the recent ‘gay cakes’ cases which
engaged the claim that an artist should be free to express their creativity through
whatever medium they think appropriate. Dissemination is clearly essential for
the appreciation and affirmation of any artistic work as well as to the livelihood
of the artist. Whether communicating their artistry by means of baking a cake or
by other means, the mode of expression should be unconstrained by law unless
exercised in a manner that actually or potentially incites hatred or violence, is
defamatory or is otherwise in breach of the law. The ‘gay cake’ cases would seem,
perhaps, to have established two things. Firstly, that an artist is entitled to express
and to broadcast their artistry — provided this avoids conveying actual hatred —
without fear of violating the provisions of equality and non-discrimination legis-
lation. Secondly, that while holding him or herself out as open for business to the
general public, an artist may refuse business without thereby violating such provi-
sions, where the buyer is requiring that the product be loaded with an additional
component that compromises the artist’s freedom of expression which — in turn —
may include their religious beliefs. In such circumstances, as Lady Hale pointed
out, where the “less favourable treatment was afforded to the message not to the
man”, the seller will not have discriminated against the buyer.””

Conclusion

As Van Burren rightly points out, “[I]t is the universality of human rights, as
fundamental to our sense of being human, which distinguishes human rights
law from other areas of law”.®® This is matched by the parallel universality of
religion as a belief in the transcendent that distinguishes religion from other
areas of philosophy and personal commitment. Both, being fundamentally
about shaping and maintaining the moral integrity of citizens, are experienc-
ing difficulty in holding traction in an increasingly fluid and diverse society.
They are each currently undergoing great changes, and the common ground
for their mutual engagement is becoming decidedly slippery. The effects of
this can be seen in the above discussion of areas of jurisdictional commonality
and difference.

Arguably, two factors are primarily responsible for the current disjunction
in the relationship between human rights and religion. Firstly, equality leg-
islation is producing difficulties for law and religion as a consequence of its
unremitting levelling and reductionist effect. Secondly, religion has become
so attenuated in terms of legal definition that it is increasingly difficult to
distinguish it from other subjectively held beliefs. The two co-exist in lib-
eral Western democracies by expanding to accommodate diversity. When they
collide, as they can do when there is a blunt confrontation between Islamic
misogyny and domestic family law or when both traverse morality-laden and
loosely defined areas where there is a range of moral choices — such as in
relation to matters of gender, sexuality and the ever-growing nexus of LGBT-
related issues — this may have consequences that are unforeseen, inconsistent
and sometimes unfair.
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9 Conclusion

The ECtHR,! in common with many national courts,? has often advised that
maintaining State neutrality in relation to religion, its adherents religious organi-
sations, and indeed secularism, is essential for the preservation of pluralism and
the proper functioning of democracy. It would seem that both are now buckling
under the pressure of responding to the traumatising effects of Islamic terrorism,
a migrant crisis and a climate of populism. This points up another strong area of
jurisdictional commonality, albeit one with some important aspects of difference.

The foreign policy of the Part II jurisdictions — excepting Ireland — has been
dominated, for at least the past 17 years, by a US-led counter-insurgency strategy
in Iraq, Afghanistan and other Islamic countries. This ever-expanding theatre of
a war® that shows no sign of ending represents the ‘sharp-end’ of a relationship
between State and religion/human rights. There is no avoiding the fact that this
conflict is drawing more countries into a gradually polarising cultural nexus in
which the forces of the State in largely Christian countries are arraigned against
Islamic fundamentalists in largely Muslim countries.* Advice as to the desirability
of achieving State neutrality seems of doubtful relevance and concern for human
rights somewhat misplaced in a context where the full might of the State is being
specifically directed toward obliterating a particular ‘religious’ group: “removing
ISIS from the face of the earth”.® While the short-term domestic repercussions of
this policy are very evident in the random acts of Islamic violence, intrusive secu-
rity measures and constraints on human rights, the alienation of many Muslim
citizens and in generalised social insecurity, it is the longer-term consequences for
the State and the human rights/religion intersect that may prove most damaging
for pluralism and the proper functioning of democratic society.

The migrant crisis, largely Muslim in character, as it emanated from and
tollowed hard on the heels of Western bombing of eastern Muslim countries
(though other factors were also in play), has been challenging for the Part II
jurisdictions. Aside from Canada, which opened its doors to displaced refugees,
most other jurisdictions have responded defensively by increasing border controls
and the deportation of those defined as illegal immigrants. Some, specifically the
US, have adopted much the same approach as Hungary, Slovakia and Poland and
sought to deny migrant access. Whether welcoming or rejecting, the Western
experience of responding to the largest population movement since WWII and to
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murderous violence perpetrated on the streets of their capital cities — both being
Muslim phenomena — has had a divisive and destabilising effect. In particular, it
has left Muslim citizens in the Part II jurisdictions feeling set apart, vulnerable
and exposed to a growing Islamophobia.

This possible unravelling of the pluralism that had come to characterise West-
ern democracies has been exacerbated by the trend toward populism. In the US
and across Europe — Turkey, Poland, Austria, Spain and elsewhere — traditional,
seemingly settled democratic political systems have been disrupted by the sudden
emergence of more radical, authoritarian political leaders and parties. The rise
of populism may well be linked to a perceived threat to the traditional national
culture posed by Islamic fundamentalism and a surge in Muslim immigrants, but
its roots lie in a more basic disenchantment with the liberal democratic political
system. This is widely viewed as having failed to protect: ordinary citizens from
terrorism; society from the financial crisis of 2008 and the consequent slump in
living standards; and the environment from pollution and the public services from
being debased. It is also seen as having been too forgiving as regards corruption
in political, financial and religious institutions, and being permissive in relation
to the growing gulf between rich and poor. The danger that populism presents
can be seen in policies that include building frontier walls, denying members of
certain religious/cultural groups entry to a country, banning religious apparel
in public and in rewriting equality and non-discrimination laws. As populism
reasserts the virtues of the nation State, sovereignty and cultural heritage, it also
explicitly or by implication suggests that other cultures and religions are of lesser
importance or can only be accommodated if fully assimilated. This would seem
to be a fairly direct route toward the end of both pluralism and to the proper
functioning of a democratic society.

The threat to civil society posed by the above combination of destabilising
forces suggests that some form of binding morality and authority is needed
to forestall any further slide into defensive conservative insularity. Judt, in his
chastening book I/l Fares the Land, refers to the “magic of universalism” as the
means whereby Western democracies became more confident and stable in the
decades that followed the fear and destruction of two world wars.® This he saw as
a consequence of the State assuming responsibility, through higher taxation, for
ensuring a fairer and more bonded society in which most had access to a better
standard of public services and opportunities for social advancement: Keynesian
socio-economic planning had proven to be more efficient and socially uplifting
than its fascist or communist counterparts, which bred the dissatisfaction that led
to war. As a first step, however, citizens had to trust that the State, after imposing
the universalism of a just tax system, would then deliver the public benefit goods
that all could see made their society a safer and better place.

Any such “magic of universalism” is clearly no longer to be found in contem-
porary market-led economies with their sanctions, protectionism, tariffs, trade
wars and with tax systems manipulated as deemed expedient by government. At
a time when many feel that the world is becoming less safe, it might be expected
that they would turn to religion. However, religion has become somewhat
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desiccated — fading in numbers of adherents and in the authority of its institutions,
fragmented and mutating as new belief systems emerge, sublimated into culture
wars, corrupted domestically and problematic internationally — so citizens are now
perhaps less ready to place their trust in the Church. Instead, they may feel that
State-sanctioned human rights, embedded in international law, could have more
to offer. Those who are citizens of common-law nations are in the strongest posi-
tion to put this to the test. Because of their deep and shared characteristics —
including a Christian cultural heritage, parliamentary democratic governance
and their investment in initiating and developing an international human rights
regime — these are the States where it should become most apparent whether or
not such a regime could bring the “magic of universalism” to stabilise Western
society in the 21st century.

As this regime beds down and there is a growing acceptance of the universality,
indivisibility and interdependence of human rights, so a heavy onus rests on the
State to deliver related benefits: citizens are entitled to feel they are in a safer and
more equitable society where everyone is mutually bound by respect for the same
rules, domestically and internationally. The task for this book was to examine just
how that is now working out for several leading common-law nations. It may be
possible to draw some broad, if brief, conclusions. For example, while it is dif-
ficult to guess how much worse international tensions would be without human
rights safeguards, the evidence is that despite the existence of this considerable
body of law, the world is no safer. Many countries are now engaged in actual or
proxy warfare, including the US, Russia, Turkey, Iraq, Iran, Afghanistan, Syria,
Somalia and Libya; ethnic cleansing is under way in India, Hungary and Myan-
mar; and presidential powers are eroding civil rights and the rule of law in China,
Rwanda, Venezuela, Thailand and the Philippines. Negative monitoring is, of
course, unfair or insufficient: we will never know, for instance, what might have
happened without UN HRCouncil negotiations, if peacekeeping forces man-
dated by human rights provisions were not in place and if the ICC did not stand
as a deterrent to potential human rights transgression. The world may not yet
be safer, but most of it has agreed to the normative standards and the forums to
which transgressors can be held accountable and this in the long run may induce
greater safety awareness. Domestically, the outlook is a good deal more posi-
tive. Social diversity within a Christian common-law culture requires the rights
of all minority groups to be protected. If these democratic societies are to be
sufficiently robust to accommodate difference and survive the above-mentioned
destabilising forces, then they must ensure that their institutions are equipped
to mediate between the many different sets of interests. The case law surveyed
in Part I, complicated as it is by the interweaving of equality rights, shows the
judiciary and regulators assiduously balancing competing rights with the help
of principles such as ‘proportionality’. Other principles — such as “the margin of
appreciation”, “the religious exemption” or “respect for traditional culture” — are
more difficult, as they can be used to undermine equality and non-discrimination
rights, particularly in relation to LGBT issues. This tends to point up the impor-
tant role of the State and the “doctrine of State neutrality”. It is difficult to see



Conclusion 279

how the institutions of a democratic society can embrace and fully apply human
rights unless mandated to do so by a rigorously impartial State. For human rights
and international law to bring a much needed “magic of universalism”, citizens
will need to trust that the hands of the State are not tied by historical religious/
cultural commitments.
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