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The international community has generated several hundred multi-
lateral environmental agreements, yet it has been far less successful in
developing means to ensure that contracting parties honour them in
practice. The subject of law enforcement has traditionally attracted
relatively little attention amongst international policy-makers at the
formation stage of a multilateral environmental accord. Commonly,
the question of how to secure collective adherence to environmental
treaty regimes might well only be considered in depth at a much later
stage of an environmental agreement’s evolution, if at all. At the same
time, the significance of the issue of enforcement has gradually received
more considered attention by states and international institutions.
Providing an analysis of the nature, extent and current state of the
international legal framework concerned with enhancing effective
implementation of international environmental law, this book considers
the scope and impact of international rules of law whose remit is to
require or promote compliance by states with their international
environmental legal obligations.

Dr Martin Hedemann-Robinson is a Senior Lecturer in Law at the
University of Kent, UK, and a former legal administrator of the Eur-
opean Commission.



Routledge Research in International Environmental Law

The Precautionary Principle in Marine Environmental Law
With Special Reference to High Risk Vessels
Bénédicte Sage-Fuller

International Environmental Law and Distributive Justice
The Equitable Distribution of CDM Projects under the Kyoto Protocol
Tomilola Akanle Eni-Ibukun

Environmental Governance in Europe and Asia
A Comparative Study of Institutional and Legislative Frameworks
Jona Razzaque

Climate Change, Forests and REDD
Lessons for Institutional Design
Edited by Joyeeta Gupta, Nicolien van der Grijp and Onno Kuik

International Environmental Law and the Conservation of Coral Reefs
Edward J. Goodwin

International Environmental Law and the International Court of Justice
Aleksandra Cavoski

Enforcement of International Environmental Law
Challenges and Responses at the International Level
Martin Hedemann-Robinson

https://www.routledge.com/Routledge-Research-in-International-Envir-
onmental-Law/book-series/INTENVLAW

https://www.routledge.com/Routledge-Research-in-International-Envir-onmental-Law/book-series/INTENVLAW
https://www.routledge.com/Routledge-Research-in-International-Envir-onmental-Law/book-series/INTENVLAW


Enforcement of International
Environmental Law
Challenges and Responses at the
International Level

Martin Hedemann-Robinson



First published 2019
by Routledge
2 Park Square, Milton Park, Abingdon, Oxon OX14 4RN

and by Routledge
711 Third Avenue, New York, NY 10017

Routledge is an imprint of the Taylor & Francis Group, an informa
business

© 2019 Martin Hedemann-Robinson

The right of Martin Hedemann-Robinson to be identified as author
of this work has been asserted by him in accordance with sections
77 and 78 of the Copyright, Designs and Patents Act 1988.

All rights reserved. No part of this book may be reprinted or
reproduced or utilised in any form or by any electronic, mechanical,
or other means, now known or hereafter invented, including
photocopying and recording, or in any information storage or
retrieval system, without permission in writing from the publishers.

Trademark notice: Product or corporate names may be trademarks
or registered trademarks, and are used only for identification and
explanation without intent to infringe.

British Library Cataloguing in Publication Data
A catalogue record for this book is available from the British
Library

Library of Congress Cataloging in Publication Data
Names: Hedemann-Robinson, Martin, author.
Title: Enforcement of international environmental law : challenges
and responses at the international level / Martin Hedemann-
Robinson.
Description: Abingdon, Oxon ; New York, NY : Routledge, 2018. |
Series: Routledge research in international environmental law |
Includes bibliographical references and index.
Identifiers: LCCN 2018018805 | ISBN 9781138479104 (hbk)
Subjects: LCSH: Environmental law, International. | Law
enforcement.
Classification: LCC K3585 .H43 2018 | DDC 344.04/6–dc23 LC
record available at https://lccn.loc.gov/2018018805

ISBN: 978-1-138-47910-4 (hbk)
ISBN: 978-1-351-06658-7 (ebk)

Typeset in Times New Roman
by Taylor & Francis Books

https://www.lccn.loc.gov/2018018805


Contents

Preface vii
Table of cases ix
Table of treaties and environmental legislation xiii
Table of abbreviations xvii

PART I
Challenges of enforcing International Environmental Law 1

1 Introduction 3

2 Implementation shortcomings and international reaction 7

3 Reflections on terminology and theoretical perspectives
concerning enforcement of International Environmental
Law 11

PART II
The international legal framework relating to the
enforcement of International Environmental Law 19

4 Traditional bilateral dispute resolution principles and
mechanisms 21

5 The role of collective compliance mechanisms in
International Environmental Law 32

6 The European Union’s special enforcement mechanisms 52



PART III
Sanctions 65

7 Sanctions for non-compliance in International
Environmental Law 67

PART IV
Reflections on international enforcement of International
Environmental Law 71

8 Concluding remarks 73

Bibliography 77
Index 82

vi Contents



Preface

One of the greatest challenges confronting contemporary International
Environmental Law concerns the need to address widespread failures
on the part of several nation states to ensure its proper implementa-
tion. Whilst the international community has generated several hun-
dred international agreements intended to protect the environment, it
has, however, been far less successful in developing means to ensure
that contracting parties honour these accords in practice.

The issue of law enforcement, whilst crucial for the long-term cred-
ibility of international environmental law, has traditionally attracted
relatively little attention amongst international policy-makers at the
formation stage of a multilateral environmental accord. Commonly,
the question of how to secure collective adherence to an international
environmental agreement might well only be considered in depth at a
relatively late stage of treaty negotiations, and sometimes it has not
been specifically addressed at all. At the same time, it is fair to say that
the significance of the issue of enforcement has gradually received
more considered attention by states and international institutions alike.
This book considers the contribution made by international legal
principles and treaty initiatives intended to enhance states’ compliance
with their international environmental obligations. Particular attention
is paid to the role played by certain collective review systems, incor-
porated within the fabric of a number of international environmental
agreement regimes since the 1990s, to address non-compliance matters.
In addition, a few international environmental agreements contain
sanctioning mechanisms which may be used as a means of steering
defaulting contracting parties back onto the path of compliance.
However, sanctions regimes remain rare at international level.

For the most part, concerns over potential or actual loss of national
sovereignty have influenced several states in the context of appraising
the need for more effective systems to ensure that International



Environmental Law is properly implemented and enforced at national
level. Most states appear to remain reluctant to accept the idea of
establishing and developing international-level systems endowed with
effective supervisory powers for the purpose of overseeing imple-
mentation of international environmental treaty obligations. Instead,
most remain wedded to the traditional intergovernmentalist approach
of deference to individual states over implementation matters within
their respective domestic territories. The European Union constitutes a
notable exception on the international plane in this regard, its con-
stituent member states having agreed to create and vest supranational
institutions (administrative and judicial) with meaningful supervisory
as well as sanctioning powers for the purpose of assisting in ensuring
that Union obligations, including environmental protection commit-
ments, are properly implemented at national level. Whether the EU
continues to be an exceptional case remains to be seen, although it
might be argued that international support in supranational govern-
ance continues to wane (given not least recent events such as the UK’s
referendum 2016 vote in favour of Brexit and the current US federal
government’s faith in mercantilist methods for addressing trade issues).
What does remain clear is that due implementation and enforcement of
International Environmental Law will continue to face significant hur-
dles and challenges if individual states are left alone to ensure fulfil-
ment of their international environmental obligations, effectively given
the responsibility to mark their own homework.
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1 Introduction

Ever since nations gathered together for the first seminal international
conference on environmental protection in 1972, namely the United
Nations Conference on the Human Environment in Stockholm,1 the
international community has not been found wanting in terms of gen-
erating significant numbers of multilateral environmental agreements
(MEAs). The United Nations Environment Programme (UNEP) has
identified over 500 agreements (regional and multilateral) now in exis-
tence relating to environmental protection issues.2 However, delivery on
MEA commitments has been far less forthcoming, with several state
parties often having poor or mediocre track records on implementing
international environmental treaty obligations.3

The system of international law is based on the premise that states,
as its principal subjects, are primarily responsible for the implementa-
tion of their international duties, in so far as they do not make other
arrangements by way of international agreement.4 Whilst it is possible
for states to agree with each other to endow independent entities (e.g.
international bodies established under the aegis of a treaty) with
powers to supervise the proper implementation of treaty obligations by
contracting parties, including the power to impose coercive measures
as a means of assisting in this objective, in practice very few treaty
regimes concerning environmental protection have set up credible
international enforcement structures and systems. Enforcement may be
defined in basic general terms of being ‘the process of compelling
observance of a law’, whilst ‘sanction’ may be depicted as a means to
ensure the adherence to a legal requirement or set of requirements by
‘attaching a penalty to transgression’.5 Yet powers of compulsion and
imposition of penalties are not elements usually embedded within with
the rules and institutional structures constituting the framework of the
body of international principles and agreements that collectively may
be said to form the legal domain known as international environmental



law (IEL). Making the writ of IEL run’ by virtue of the deployment of
international systems and measures designed to enhance enforcement,
regrettably still remains a relatively rare as opposed to a standard
occurrence.

At the same time, though, it would be fundamentally incorrect to
dismiss the issue of enforcement as a matter of little relevance to the
evolving legal framework of IEL. As is widely acknowledged, the
establishment of means to ensure that nation states comply with their
international obligations concerning environmental protection is of
crucial importance to upholding IEL’s credibility and effectiveness.6

For unless states take appropriate steps to implement their IEL duties
within their respective territories, the brutal reality will be that
international agreements on the environment will most likely remain
simply words on scrap paper rather than key tools to address regional
and global environmental problems and challenges. It is a founda-
tional tenet of international law that states must respect their inter-
national legal commitments, as reflected in the principles of pacta
sunt servanda7 and that a conflict with national law is not normally
permissible as a defence to non-compliance with an international
legal requirement.8 Notwithstanding that these principles are well
established within the corpus of international law, in practice there
has been a long-standing problem of widespread non-compliance by
states with MEAs,9 not least given the fact that these principles are
not self-executing within a national legal system unless stipulated or
otherwise recognised to be the case by a state’s constitution.

The pre-eminent status of the nation state as actors of international
relations also raises significant challenges in relation to any attempt to
establish international agreement over environmental problems. Whilst
the environment respects no borders, international law certainly does.
The principle of sovereign equality of nation states10 which underpins
the foundations of international law means that the substantive content
and development of any MEA intended to address an environmental
problem is dependent upon the consent of each contracting party,
unless otherwise agreed. This raises the problem of how to ensure that
international environmental standards avoid those favoured by the
lowest common denominator. Moreover, it is also a well-established
principle that states have exclusive control over activities conducted
within their territorial frontiers, in so far these do not have significant
adverse environmental effects elsewhere. Whilst the principle of state
responsibility has emerged in international law so as to hold individual
states to account for transboundary environmental damage perpetrated
as a result of activities operated within their respective territories, this

4 Challenges of enforcing IEL



does not extend to damage caused to the environment located within
their internal frontiers.

This short book considers in outline the contribution made by
various international legal principles and treaty initiatives which have
been intended to enhance the degree of statal compliance with IEL.
Since the 1992 UN Conference on Environment and Development in
Rio (the so-called ‘Earth Summit’) the international community has
been increasingly mindful of the significance of the issue of IEL
implementation and the need to achieve better rates of compliance
with MEA commitments.11 Particular attention will be paid to the
role played by the relatively recent innovation of collective peer-
review type systems instituted within a number of MEA regimes to
address suspected or uncontested instances of non-compliance. These
arrangements are of notable interest, precisely because they are
designed to transfer, at least to some extent, control away from indi-
vidual states over implementation supervision and into the hands of
the collective interest of contracting parties underpinning MEA
objectives.

In addition to this brief introduction, Part I spans two other short
chapters. Chapters 2 and 3 place the subject of enforcement of IEL
into its broader context. Chapter 2 considers the extent of problems the
international community has experienced with the challenge of realis-
ing the implementation of IEL amongst contracting parties (examining
the track record) as well as the general reaction to this issue as
expressed at international level. Chapter 3 steps back somewhat and
reflects upon the differing theoretical considerations relating to statal
motivations and priorities concerning the matter of adhering to IEL
requirements as well as upon the care needed when using terminology
in this legal field (such as ‘enforcement’, ‘compliance’ and ‘imple-
mentation’). Part II explores the range of procedural mechanisms and
obligations that have been developed over time in order to address
scenarios of non-compliance with international environmental obliga-
tions, taking into consideration traditional inter-statal dispute resolu-
tion principles and mechanisms as well as more recent and innovative
systems of collective compliance review in various MEA systems
(notably non-compliance mechanisms and the unique system of law
enforcement apparatus of the European Union [EU]). Part III takes a
brief look at the availability of sanctions that may be deployed at
international level in respect of non-compliance with certain IEL
sources before Part V concludes with some brief reflections and tenta-
tive conclusions on the prospects for international level systems of
enforcement of IEL.

Introduction 5



Notes
1 See Report of the 1972 UN Conference on the Human Environment (UN

Doc. CONF.48/14/Rev.1) available for inspection at: http://www.un-docum
ents.net/aconf48-14r1.pdf

2 See UNEP, GEO5 Global Environment Outlook: Environment for the Future
We Want (2012) at 464 (available at: http://www.unep.org/geo/geo5.asp).

3 See e.g. Krämer (2016) at xviii.
4 Sands/Peel (2018) at 153.
5 The Shorter Oxford English Dictionary 6th ed (Oxford UP, 2007) Vol. I at

833 and Vol. II at 2661 respectively.
6 See e.g. Bodansky (2010) at 226; Boyle (1991) at 226; and Birnie/Boyle/

Redgwell (2009) at 211.
7 Art.26 Vienna Convention on the Law of Treaties (VCLT) (8 ILM 679

(1969)).
8 Arts.27 and 46 VCLT.
9 See Neumayer (2012) at 4.
10 See e.g. Sands/Peel (2018) at 12 and Brownlie (1990) at 287.
11 See Section 4 ‘Means of Implementation’ of the blueprint and action plan

document for delivery of sustainable development agreed at the 1992
UNCED Agenda 21: Programme of Action for Sustainable Development
(UNCED Report, A/CONF.151/26/Rev.1) (Vol.1) (1993) 247–284.
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2 Implementation shortcomings and
international reaction

As the number of international environmental agreements has
increased significantly over time since the early 1970s, the international
community has recognised the importance of the need to ensure and
develop procedures to promote and review their full and timely imple-
mentation.1 However, the overall track record regarding MEA imple-
mentation across the international community of states has been less
than impressive. The phenomenon of ‘treaty congestion’ has been cri-
ticised, namely a situation characterised by a proliferation of interna-
tional agreements (bilateral, regional and multilateral) concerned with
particular shared environmental problems but hampered in particular
by often poor delivery on treaty commitments and a lack of co-ordi-
nation between them.2

A number of MEA regimes have noted for several years that many
contracting parties fail to honour their treaty obligations, notably with
regard to the provision of national reports containing information
pertinent for the purposes of assisting review on their implementation
performance. A few recent examples serve to illustrate the general long-
standing problem of widespread shortcomings concerning implementa-
tion. Only 13% of contracting parties submitted their annual report for
2013 on dumping permits under the aegis of the 1972 Convention on the
Prevention of Marine Pollution by Dumping of Wastes and Other Matter
(London Convention).3 Only 47% of contracting parties of the 1996
London Protocol4 to the 1972 Convention had submitted marine
dumping permit reports for 2013, whilst just 25% of contracting parties
had submitted their reports on implementation measures by 2015.5 In
2013 only 50% of the contracting parties to the 1973 Washington Con-
vention on International Trade in Endangered Species of Wild Flora and
Fauna (CITES)6 were considered by the 16th Conference of the Parties
(COP) to have adopted satisfactory implementation legislation.7 As at
March 2016, significant shortcomings over data (which should have been



supplied by contracting parties) affected 58% of wetland sites of interna-
tional importance designated under the 1971 Convention on Wetlands of
International Importance especially as Waterfowl (Ramsar Convention).8

Between 2000 and 2014 a total of 40 non-compliance decisions were
made by the Executive Body to the 1979 UNECE Convention on Long-
Range Transboundary Air Pollution (CLRTAP)9 containing 155 adverse
findings against individual contracting parties in respect of reporting
obligation violations. During the same period the Executive Body handed
down 75 decisions confirming 78 breaches of CLRTAP provisions
requiring air pollution emissions reductions by various contracting par-
ties.10 Some 50% and 55% of contracting parties to the 1989 UN Con-
vention on the Control of the Transboundary Movements of Hazardous
Wastes and their Disposal (Basel Convention)11 failed to submit their
national annual reports on waste data for 2011 and 2012 respectively,
whilst only 0.5% and 5% of parties had reported to the Basel Secretariat
in 2015 as having submitted complete reports for these two years respec-
tively.12 As at June 2016, only about half of contracting parties had sub-
mitted the three national implementation reports required thus far under
the aegis of the 2001 UN Convention on Persistent Organic Pollutants
(Stockholm Convention),13 according to information provided by the
MEA’s Secretariat.14 Only some 30% of Contracting parties to the 2000
Cartagena Protocol on Biosafety15 (Cartagena Protocol) to the 1992 UN
Convention on Biological Diversity16 are considered to have put in place
satisfactory implementation measures.17 Whilst there have been instances
where rates of compliance have been higher, this is a relatively rare
occurrence and invariably only where contracting parties to the particular
MEA regime have agreed to install sophisticated compliance mechanisms
(such as the EU), through which a range of response measures may be
ultimately deployed. These are discussed later in Part III.

For several years now concerns have been raised at international
level regarding the degree of non-compliance with obligations set by
international environmental accords.18 Notably, the 2000 Malmö Min-
isterial Declaration19 expressed alarm at the gap between commitments
and action, recognising ‘the central importance of environmental
compliance, enforcement and liability’.20 As a consequence, in 2002 the
Governing Council of the United Nations Environment Programme
(UNEP) adopted advisory Guidelines21 on approaches for enhancing
compliance with MEAs and strengthening the enforcement of laws
implementing them. The 2002 UNEP Guidelines, subsequently
endorsed with supplementary advice from UNECE,22 are divided up
into two parts. The first part contains a range of recommendations to
be taken into consideration at international level with the aim of

8 Challenges of enforcing IEL



facilitating compliance with MEA obligations, including ensuring an
effective negotiations process (focusing on preparation, participation
and assessment of domestic capabilities) as well as taking on board
considerations relevance to assisting in enhancing compliance of con-
tracting parties. These include considering the need for textual clarity,
incorporation of provisions concerning national implementation mea-
sures, capacity-building and technology transfer, performance review
obligations, non-compliance mechanisms overseen by a treaty body
and inter-state dispute settlement procedures as well as on fostering
international co-operation. The second part focuses on providing gen-
eral advice with respect to national enforcement of laws to implement
MEAs, containing recommendations relating to the crafting of legisla-
tion, the administrative structuring of enforcement agencies, public
education as well as measures to facilitate international co-operation
and co-ordination on enforcement matters.

Notes
1 See notably Article 39 (esp. section 39.8) of 1992 UNCED Agenda 21:

Programme of Action for Sustainable Development (UNCED Report, A/
CONF.151/26/Rev.1). See also the 2002 Report of the World Summit on
Sustainable Development - Plan of Implementation of the WSSD (Johan-
nesburg) (A/CONF.199/20).

2 See e.g. Anton (2013) and Vidal (2012).
3 1046 U.N.T.S.120.
4 36 ILM 1 (1997).
5 See Report of 37th Consultative Meeting of the Contracting parties to the

1972 London Convention (supra note 3) and the 10th Meeting of Con-
tracting parties to the 1996 London Protocol (supra note 4) (LC37/16,
22.10.15) and Report of 8th Meeting of the Compliance Group under the
1996 London Protocol (LC37/WP.2, 9.10.2015).

6 983 U.N.T.S. 243 (1973).
7 See COP-16 (CITES) document CITES Interpretation and implementation

of the Convention: Compliance and Enforcement (COP-16 Doc.28,
14.3.2013).

8 996 U.N.T.S. 245. See 52nd Meeting of the Ramsar Convention Standing
Committee: Update on Status of Sites on the List of Wetlands of Interna-
tional Importance (Doc. SC52–06, 13–17.6.2016).

9 18 ILM 1442 (1979).
10 From empirical research gleaned by the author from the official CLRTAP

website at: http://www.unece.org/env/lrtap/executivebody/eb_decision.html
11 28 ILM 657 (1989).
12 COP-12 Report of the COP - Dec. BC-12/7: Committee for Administering

the Mechanism for Promoting Implementation and Compliance of the Basel
Convention, 4–15.5.2015.

13 40 ILM 532 (2001).
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14 For information on the submission rate for the three national reports due
by end 2006, end October 2010 and end August 2014 respectively provided
by the POPs Convention’s Secretariat at: http://chm.pops.int/Countries/Rep
orting/NationalReports/tabid/3668/Default.aspx

15 39 ILM 1027 (2000).
16 31 ILM 822 (1992).
17 See Report of the Cartagena Biosafety Protocol Compliance Committee,

Evaluation of the Status of Implementation of the Protocol in Meeting Its
Objectives (UNEP/CBD/BS/CC/13/3, 3.2.2016).

18 See e.g. Goetyn/Maes (2011) at 791, Sands/Peel (2018) at 144 and Hunter/
Salzman/Zaelke (2011).

19 Adopted by the Global Ministerial Environment Forum – 6th Special Ses-
sion of the Governing Council of the United Nations Environment Pro-
gramme Fifth plenary meeting, 31 May 2000. Available at: http://www.
unep.org/malmo/malmo2.pdf

20 These expressions of concern have also been voiced subsequently in other
international fora. See e.g. the 2003 ‘Kiev Declaration’ by Environment
Ministers of UNECE (ECE/CEP/94/Rev1, 11.6.2003) and 2005 UNGA
Resolution World Summit Outcome (UN Doc. A/RES/60/1, 24.20.2005)
especially at para.169.

21 UNEP Guidelines on Compliance and Enforcement of Multilateral Envir-
onmental Agreements (UNEP, SS.VII/4, 4.2.2002).

22 UNECE Guidelines for Strengthening Compliance and Implementation of
Multilateral Environmental Agreements in the ECE Region (ECE/CEP/107)
as adopted by the Fifth UNECE Ministerial Conference Environment for
Europe, Kiev, 21–23 May, 2003.
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3 Reflections on terminology and
theoretical perspectives concerning
enforcement of International
Environmental Law

Prior to examining in some detail in Part II the various sources and
types of international rules concerned with enhancing or assisting with
the enforcement of IEL, it is first helpful to take on board some gen-
eral considerations relevant to placing this analysis in a broader legal
and political context. Specifically, these concern appraising the use and
definition of key terminology in this field as well as reflecting upon
theoretical understandings of states’ motivations to adhere to or not to
their obligations under IEL.

Definitions of key terminology regarding enforcement

In any area of law, care needs to be taken with the use of terminology.
Notably, accuracy and precision of terminology is a crucially impor-
tant matter for the purpose of identifying the parameters of legal rights
and obligations or the extent of jurisdiction. In this book, it is impor-
tant to be clear about one’s understanding about the role that interna-
tional (as opposed to national) rules may have in assisting in the
process of ensuring states’ adherence to IEL. The use of language to
describe that role is key in providing a foundational term that reflects
an understanding of the actual or potential ambit or influence of that
role. How then should that role be described?

The mainstream approach in international scholarship and practice
might look rather sceptically at a depiction of international law and its
institutions as having a role in ‘enforcing’ IEL. Instead, reference is
commonly made to using softer terminology of international reg-
ulatory and/or institutional systems being actually or potentially
involved in ‘compliance’ enhancement and assurance techniques. The
reason for this scepticism might well in part lie in the fact that, unless
otherwise agreed, international law has no jurisdiction to interfere in
the internal affairs of a state by compelling the latter’s public



institutions or private actors to comply with an international obliga-
tion binding on that state. This understanding of the limits of the reach
of international law, in terms of environmental protection, finds reflec-
tion, for instance, in Principle 2 of the UN’s Rio Declaration on the
Environment and Development,1 which affirms that states have the
sovereign right to exploit their own resources pursuant to their own
environmental and developmental policies and the responsibility to
ensure that activities within their jurisdiction or control do not cause
environmental damage to areas beyond the limits of their territorial
jurisdiction. As noted in the introduction, a dictionary definition of the
term ‘enforcement’ denotes ‘the process of compelling observance of a
law’.2 And yet international law, specifically IEL, does not have any
general automatic command over any legal power to compel com-
pliance, notably through the use of administrative and judicial autho-
rities, in so far as a state does not agree to invest international bodies
with such powers.

There is a general division of responsibility recognised amongst
the international community of states over the respective roles of deci-
sion-makers at international and statal (national) level as far as the
development of IEL is concerned, just as there is in respect of the
development of international law generally. Specifically, whilst states
may periodically agree with one another at international level to set
common minimum rules of conduct in a particular environmental
policy field (crystallised, for instance, in an international treaty) and
accordingly agree that such rules should be regarded as independent
sources of international law and be subject to rules of international
legal interpretation, issues relating to the implementation of those
international obligations within states’ territories are usually regarded
as matters of exclusive national legal concern, namely as matters sub-
ject to the internal decision-making of each state in accordance with its
constitutional requirements. Of course, in theory it would be possible
for states to agree with one another to vest international institutions
(administrative and/or judicial) with powers to supervise and require
adherence by contracting parties to agreed minimum standards of
conduct. However, in practice it is rare for states to agree that such
powers be granted to international institutions for reasons associated
with a general perception amongst states that such powers would be an
undue encroachment on national sovereignty. One significant exception
to this general possessiveness of states over implementation matters is
the European Union, whose legal order requires that Union decisions
are accepted by member states as being directly enforceable at national
level.3
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The UNEP’s advisory Guidelines4 on approaches for enhancing
compliance with MEAs and strengthening the enforcement of laws
implementing them notably avoids reference to the term ‘enforcement’
in connection with the impact of international environmental rules.
Tellingly, the 2002 UNEP Guidelines refer to the issue of enforcement
in purely state-centric terms, defining ‘enforcement’ in the following
terms:

[T]he range of procedures and actions employed by a State, its
competent authorities and agencies to ensure that organizations or
persons, potentially failing to comply with environmental laws or
regulations implementing [MEAs], can be brought or returned into
compliance and/or punished through civil, administrative or crim-
inal action.5

Accordingly, the term ‘enforcement’ is perceived here in a narrow sense
to refer to the legal powers of a state to hold individuals to account in
respect of a failure to observe minimum standards of conduct required
by national legal rules which are intended to implement an interna-
tional environmental agreement binding on that state. In contrast, the
UNEP Guidelines appraise potential initiatives at international level
intended to enhance statal adherence to MEA obligations in terms of a
broader and softer, more diplomatically-orientated set of tools to
promote compliance. Notably, non-compliance mechanisms are
depicted as ‘assisting parties having compliance problems and
addressing individual cases of non-compliance’.6 The UNEP Guide-
lines’ strong emphasis on the role of national legal systems in law
enforcement both underlines as well as reifies the traditional state-
centric bias of international law towards the issue addressing non-
compliance with MEAs.

However, I would argue that there is in fact no convincing reason to
decouple the term ‘enforcement’ from the effects of international
environmental regulation. In particular, there is no doubt an integral
part of international law concerns itself with the issue of statal com-
pliance with international obligations; international law does not defer
to states totally on the matter of implementation of its rules. Notably,
Article 26 of the 1969 Vienna Convention on Law of Treaties (VCLT)7

requires contracting parties to any international treaty to perform their
treaty obligations in good faith (pacta sunt servanda). Article 27 VCLT
specifies that a party to a treaty may not invoke the provisions of its
internal law as justification for its failure to perform the treaty, subject
to only limited exceptions.8 Accordingly, questions of proper
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implementation of IEL are not ones exclusively reserved for a
national legal appraisal and international law has a clear mandate
to be able to develop systems which are intended to assist in
enhancing the degree to which states adhere to internationally
agreed rules.

Moreover, the term ‘enforcement’ should not be viewed as necessa-
rily being confined to focusing on situations concerning legal compul-
sion of individuals under national law as the 2002 UNEP Guidelines
appear to indicate. Enforcement can also be used more broadly to
encompass a role for IEL to assist in the process of ensuring that states
comply with their international environmental obligations. As we have
seen from the previous paragraph, international law has a clear man-
date to expect that states comply with their international obligations
and also develop rules that induce or otherwise facilitate statal adher-
ence with those norms.

It is also rather misleading to depict MEA dispute resolution sys-
tems as not having a significantly influential impact on states. Admit-
tedly, hardly any MEA regimes may be described as having the powers
purporting to compel compliance or to wield sanctions on defaulting
contracting parties.9 However, a number of collective non-compliance
mechanisms in MEAs now dispose of a variety of measures that are
capable of having or close to having a de facto coercive impact, even if
they are not backed up by the force of statal authority and force that
underpins traditional mechanisms of law enforcement used at national
level (civil, administrative and/or criminal law). These mechanisms are
appraised in Part II.

Theoretical perspectives

Prior to examining the various international rules concerned with
enhancing or assisting with the enforcement of IEL, it is perhaps first
useful to take on board certain key theoretical arguments over why
states may or may not comply with their international legal commit-
ments, as well as related debates over policy strategy on how best to
enhance statal compliance with international environmental obliga-
tions. These theories have been significant in influencing the evolution
of the international legal framework. Broadly speaking, two main rival
schools of thought on compliance theory in international relations
have predominated in deliberation over why states may or may not
comply with their international legal duties, namely a logic of con-
sequences versus a logic of appropriateness. Likewise, two broad camps
have emerged offering distinct approaches on how international law
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should be crafted in order to maximise compliance based on accep-
tance of a particular compliance theory; these being the enforcement
versus managerialist approaches.10 Whilst these rival analyses retain
relevance and influence to varying degrees in the development of
IEL, it is fair to say that since the early 1990s the logic of appro-
priateness school and related managerialist approach have gained
considerable traction in legal scholarship and in international prac-
tice in terms of MEA regime building. Each will be discussed briefly
in turn.

The logic of consequences school of thought, closely related to a
rationalist interpretation of actor behaviour, assumes that states are
motivated by weighing up the consequences of alternative course of
action in light of self-interest. According to this school of thought a
variety of factors may influence statal behaviour, including its rela-
tive global power, resources and internal political preferences. As far
as compliance with international law is concerned, a material con-
sideration for this theory will be the factor of deterrence. Specifi-
cally, the extent to which there are systems in place to ensure a high
likelihood of detection of non-compliance coupled with sufficiently
swift and costly sanctions as response measures will materially
influence state decisions over whether or not to comply with an
international obligation. This understanding of dynamics of statal
compliance resonates strongly with deterrence theoretical models on
individual personal compliance with regulation.11

Based closely on the theoretical underpinnings of the logic of con-
sequences school, the enforcement approach12 envisages that the most
appropriate strategy to maximise statal compliance with international
law is to ensure international accords contain deep structures of co-
operation and supervision, notably including sanction mechanisms
capable of tipping the cost-benefit calculation of contracting parties as
to whether or not to take steps to achieve compliance.13 Whilst the
logic of consequences school has traditionally predominated in inter-
national relations discourse, in practice the enforcement approach has
received a weak reception in terms of international regime-building,
not least in the environmental protection sector. With a few notable
exceptions,14 relatively few MEAs contain procedures equipped for the
deployment of coercive-type sanctions against non-compliant con-
tracting parties. Whilst, for instance, a range of MEAs do contain non-
compliance mechanisms which envisage the possibility of imposing a
limited range of response measures on defaulting contracting parties
(as discussed in Part IV below), the most coercive tool options (such as
suspension of treaty rights/privileges or the imposition of financial
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penalties) are only infrequently deployed in international practice as a
means of last resort.

In contrast, the logic of appropriateness school of thought views the
dynamics and motivations of statal compliance with international law
in a radically different way. Its principal assumption is that states
operate essentially as good faith actors generally wishing to comply
with their international obligations and view their fulfilment as socially
legitimate. This theory considers that a state is motivated also by a
consideration that the greater degree to which it complies with freely
assumed obligations, the more positive an image will be given to other
states regarding its international standing. At the same time, this the-
oretical perspective acknowledges that sometimes states may not
always be able to fulfil their international duties, but accounts for this
largely as a result of capacity issues rather than any deliberate strategy
on the part of a state to be deviant.

In the 1990s, notably through the work of Chayes and Chayes,15 a
managerial model emerged from this theoretical foundation for the
purposes of developing a strategic response to the challenge of enhan-
cing the state of implementation with international rules of law,
including IEL. Contrary to the enforcement approach, a managerialist
perspective envisions IEL regimes to be regarded as instruments to
manage an environmental protection field over time rather than be
underpinned by sets of prohibitory rules. The overall approach advo-
cated is to install a system so as to keep non-compliance to acceptable
levels primarily through a continual process of transparent discourse
and exchange amongst contracting parties (typically through educa-
tion, advice and/or assistance). Managerialism’s general assumption is
that states intend to comply with their environmental treaty obligations
and that instances of non-compliance will be largely due to capacity
issues or inadvertence (e.g. lack of national legislative, administrative
and/or financial resources) rather than any deliberate intent to breach
an international provision. Accordingly, the managerialist approach
favours prioritising facilitative responses in order to address issues of
non-compliance with MEAs, whilst not discounting the possibility
of using more coercive response measures as a last resort in the face of
persistent offending. It has received considerable endorsement within
international legal scholarship16 and has exerted a significant degree of
influence on the way in which several MEA regimes have developed
systems to enhance statal compliance.

Both the enforcement and managerial approaches as well as theories
underpinning them are widely accepted as bringing useful insights to
bear on the way in which prescriptive MEA regimes should be
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crafted.17 Whilst starting from contrasting assumptions and promoting
different techniques, the two approaches on strategy are not necessarily
mutually incompatible.18 For instance, the managerial camp would not
completely rule out the use of sanctions as a last resort tool, whilst a
broad understanding of the meaning and tiering of non-compliance
response measures would not necessarily be ruled out under an enfor-
cement approach.

Notes
1 UN Doc. A/CONF.151/26/Rev.1
2 The Shorter Oxford English Dictionary 6th ed (Oxford UP, 2007) Vol. I at
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Justice or other EU acts imposing pecuniary obligations on individuals to
be enforceable via the national civil procedural rules of the EU member
states.

4 UNEP Guidelines on Compliance and Enforcement of Multilateral Envir-
onmental Agreements (UNEP, SS.VII/4, 4.2.2002).

5 Para. 38(d), ibid.
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8 See Article 46 VCLT.
9 The European Union may be regarded as an exception in this regard (see

Chapter 6 of Part III, this text).
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17 See e.g. Zaelke/Higdon (2006) at 383 and Goteyn /Maes (2011) at 801.
18 See e.g. Bodansky (2010) at 238.
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Part II

The international legal
framework relating to the
enforcement of International
Environmental Law
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4 Traditional bilateral dispute
resolution principles and
mechanisms

That the record of implementation of MEAs has been and remains far
from satisfactory should be of little surprise given the limits of inter-
national law’s reach in relation to enforcement matters. As mentioned
in the introduction, power to regulate over implementation matters
remains in principle a national competence in the absence of states
agreeing to vest supervisory authority in an independent entity at
international level. Whilst over many years international law has
recognised and developed ways and means for states to assert their
territorial integrity or international treaty rights against one another, it
has not been structured so as to be readily capable of supervising
adherence to international environmental obligations independently of
statal interference or influence.

Historically, enforcement of international obligations at international
level has been considered essentially in bilateral terms, namely as dis-
putes to be settled between states. Rules of international law have been
developed over the course of several years through custom and treaties
to establish and refine the procedural and substantive ground rules to
assist in the peaceable resolution of inter-statal disputes. However,
these classical ground rules are manifestly ill-suited to safeguard col-
lective environmental protection goals and requirements enshrined in
MEAs, especially as they foresee states as principal gatekeepers over
decisions as to whether international legal action should be taken to
respond to a violation of international legal obligations. At the same
time, it is states who are in control over determining to what extent
MEAs may contain systems designed to apply some degree of coercive
influence on contracting parties in the event of the latter failing to
honour their legal duties to protect the environment. These, as will be
explored later in Part II, may include the establishment of collective or
independent compliance review mechanisms. In practice, and unsur-
prisingly, states have shown little motivation to pursue claims against



one another over alleged breaches of international environmental obli-
gations unless their particular individual interests are threatened or
damaged in some way.

Given the state-centric orientation of international law, Bod-
ansky’s comment that the area of law enforcement has ‘never been a
strong suit’ of IEL is particularly apt.1 Nevertheless, IEL does have
some cards to play here. The following sub-sections analyse the
contribution made by existing sources of international law with
respect to assisting in the enforcement of international environ-
mental obligations.

Classically, the ground rules addressing questions of enforcement of
sources of internationally binding environmental commitments have
been based upon general tenets of international law relating to state
responsibility for the purpose of resolving of inter-statal disputes.
These are reflective of an international legal system designed primarily
for safeguarding the interests of states and promoting peaceable co-
existence between them; the environment is not an interest inherently
protected under international law. The extent to which general inter-
national rules of law serve to offer legal protection against environ-
mental degradation is essentially dependent upon whether such
protection is covered by international obligations owed by states to one
other.

The principle of state responsibility

It is a fundamental and well-established tenet of international law that
states may be held to account by other states in respect of a violation
of an international obligation owed to them. The recognition of the
right of states to raise claims concerning the international legal
responsibility of other states is restated in Article 42 of the 2001 draft
Articles on Responsibility of States for Internationally Wrongful Acts2

of the International Law Commission (ILC), the international body
established by the UN General Assembly (UNGA)3 to promote the
progressive development of international law and its codification.
Article 42 states:

A State is entitled as an injured State to invoke the responsibility
of another State if the obligation breached is owed to:

(a) that State individually; or
(b) a group of States including that State, or the international

community as a whole, and the breach of obligation
(i) specially affects that State: or
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(ii) is of such a character as radically to change the position
of all other States to which the obligation is owed with
respect to the further performance of that obligation.

State responsibility under international law may be engaged either by a
breach of a norm of customary international law4 or treaty. As far as the
former international legal source is concerned, the most relevant cus-
tomary international legal norm for environmental purposes is the general
duty incumbent on states to ensure that activities within their jurisdiction
or control do not cause transboundary harm. The so-called ‘no harm’
norm, having been originally expressed in written form in Principle 21 of
the 1972 UN Stockholm Declaration,5 has been subsequently con-
solidated in Principle 2 of the 1992 UN Rio Declaration:6

States have, in accordance with the Charter of the United Nations
and the principles of international law, the sovereign right to
exploit their own resources pursuant to their own environmental
and developmental policies, and the responsibility to ensure that
activities within their jurisdiction or control do not cause damage
to the environment of other States or of areas beyond the limits of
national jurisdiction.

From an international judicial perspective, the ‘no harm’ principle was
formally recognised as a customary international norm by the Interna-
tional Court of Justice (ICJ) in the Use of Nuclear Weapons case,7 and its
environmental protection dimension may be traced to the famous arbitral
decision in the US-Canadian air pollution dispute in Trail Smelter. 8

The ILC also adopted in 2001 draft Articles on Prevention of
Transboundary Harm from Hazardous Activities9 which assert a
complementary preventative dimension to state responsibility with
respect to hazardous activities. The draft Articles include reference to
statal duties to take all appropriate measures to prevent significant
transboundary harm or at any event minimise the risk thereof, to
undertake a transboundary impact assessment as well to notify and
consult with states subject to a risk of significant transboundary
harm.10 International jurisprudence from the ICJ and other interna-
tional judicial bodies has also confirmed that state responsibility is
underpinned by principles of prevention11 and good faith co-
operation.12

International rules on the rights of states to take action in respect of
breach of treaty obligations are also well-established in international
law, notably reflected in the 1969 Vienna Convention on Law of
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Treaties (VCLT).13 The ILC’s 2001 draft Articles on State Responsi-
bility14 consolidate the corpus of rules concerning remedial action
available to injured states vis-a-vis the responsible state.

It is evident in practice that, notwithstanding their longstanding
nature and evolution, rules on state responsibility have only been
engaged relatively rarely by states in the context of transboundary
environmental disputes. It is apparent that when they have been
pursued formally, state responsibility claims over environmental
protection related issues have been made typically in the context of
bilateral disputes, namely where a state claimant may consider that
another (usually neighbouring) state has contravened international
law and as a result injured or threatened their sovereign legal inter-
ests in some way.15 Claims are rarely, if ever, made for the purpose
of upholding collective environmental protection interests.16 Various
factors, technical and political, serve to explain why states have
sought to resolve environmental disputes through international liti-
gation based on state responsibility relatively infrequently.

From a technical legal perspective, it is apparent that the current
international legal framework is undermined by a number of serious
shortcomings. These include the lack of legal certainty concerning
the scope of the ‘no harm’ principle, in particular with respect to
understanding sufficiently precisely when a state has failed to adhere
to the underlying requirement of due diligence and when the
threshold of significance in relation to harm has been exceeded.
Other problems concern the limitations of state responsibility as a
means of addressing transboundary environmental degradation.
Notably, a claimant state’s case will collapse if it is unable to pro-
vide evidence of a particular state as being the principal or con-
tributory cause of significant harm. This will be challenging in the
context of many types of global environmental problems (e.g. air
and marine pollution, climate change, ozone layer depletion).
Moreover, the invocation of state responsibility is entirely at the
behest of the injured state concerned, which is likely to focus on a
broader range of concerns and factors than purely environmental
protection when weighing up whether to launch a formal claim,
such as diplomatic and economic interests.

The state-centric17 nature of state responsibility is also underpinned
in terms of its limits regarding legal standing (locus standi) require-
ments for claimant states. Whilst the ‘no harm’ norm is clearly recog-
nised to apply in theory also with respect to damage perpetrated in
areas outside statal territorial control, it is by no means clear under
what circumstances a state will have legal standing to bring a claim
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against another in respect of damage perpetrated by the latter in
areas located outside any national jurisdiction. For instance, in the
Fur Seals case18 the arbitral tribunal rejected a United States claim
of entitlement to protect fur seals extra-territorially on the high seas
against the UK. The ICJ has signalled in the Barcelona Traction
case19 that an actio popularis claim, namely one brought by one or
more states in the general public interest as opposed to a claim in
response to a specific injury sustained by the claimant, might be
possible where an obligation is owed to all states (erga omnes);
however, this point has yet to be definitively confirmed and clarified
by the Court.20 According to the ILC, such a claim would be
admissible.21 The ILC also asserts it would be technically possible
for a contracting party to a MEA to have standing to invoke state
responsibility of another contracting party in connection with the
breach by the latter of a treaty obligation ‘owed to a group of States
including that State, and it is established for the protection of a
collective interest of the group’.22 However, experience has shown it
is very unlikely that a state will be prepared to bring an interna-
tional claim purely on behalf of the environment in the absence of
some clearly defined domestic interest.

Additional procedural hurdles and problems attend the prosecution
of state responsibility claims in environmental disputes. In the absence
of agreement between disputants, no international court has jurisdic-
tion to hear a claim. The ICJ’s jurisdiction is not mandatory under
general rules of international law. Moreover, proceedings before the
ICJ are relatively cumbersome, costly and protracted affairs. Of course,
as with any litigation claimants must weigh up the risks of not suc-
ceeding on the merits; sometimes a case may result in the ICJ
instructing disputant states to resume negotiations rather than declar-
ing a definitive outcome.23

Even if a state claimant is able to invoke state responsibility suc-
cessfully, the remedies available to it may not necessarily be suitable to
address the underlying causes giving rise to actual or threatened
environmental damage. International rules cater for the needs of states
sustaining injury as a consequence of internationally wrongful acts, in
being entitled to seek reparation24or take countermeasures.25 However,
they are far less suitable to address situations in which collective
environmental interests have been wronged. Whilst Article 60 VCLT
entitles a contracting party to an international treaty to terminate or
suspend its operation in whole or in part in the event of material
breach by another contracting party, such action would not lend itself
to assisting in correcting the breach and improving the situation

Traditional bilateral dispute resolution 25



prospectively from an environmental perspective.26 Moreover, states
invoking responsibility against others in the collective interest for non-
material breaches of a treaty appear only entitled to claim cessation of
the wrongful act and assurances of non-repetition, unless they agree
otherwise as a group. For the general default position is that counter-
measures and reparation may only be taken and claimed by or on
behalf of injured states.27

Over and above technical considerations, there are more profound
reasons why state responsibility claims are often ill-suited to addressing
transboundary environmental disputes. Retrospective and static in
nature, they are unable to take on board and/or regulate ongoing
environmental problems in a more suitably preventative, as opposed to
reactionary, manner.28 The complexity and dynamism of transbound-
ary and global environmental challenges sought to be addressed by
many contemporary MEAs require collective, comprehensive and
proactive management, as opposed to reactive litigation focusing on
the behaviour of a single state.29 The collective interest underpinning
many global MEA obligations are not suited to be addressed in terms
of the traditional binary inter-statal dispute setting foreseen by the
legal framework of state responsibility. The latter incorrectly assumes
states to be the primary actors in seeking compliance with interna-
tional environmental legal requirements.30 It is also unable to be suffi-
ciently nuanced so as to take on board the relevance of any lack of
capacity on the part of a defendant state that may be directly con-
nected with the breach of international law.31 Likewise, state responsi-
bility is blind to the principle of common but differentiated
responsibility (CBDR) which has become a key integral component of
contemporary IEL and policy,32 notwithstanding that non-compliance
with international environmental obligations is frequently attributable
to a lack of resources on the part of several countries with developing
economies. Moreover, recourse to international litigation is inherently
adversarial and confrontational. It is clear that states will seek to avoid
taking legal action against one another where at all possible, not least
because of potential adverse costs that may arise relationally between
them (e.g. diplomatically and/or economically).

Interstatal dispute settlement procedures in MEAs

Despite the limitations of the classical approach of international law in
envisaging states as having a leading law enforcement role in upholding
international environmental obligations, it is evident that states main-
tain a keen interest in ensuring that inter-state dispute settlement
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procedures are woven into the legal fabric of several MEAs. Dispute
settlement clauses constitute a conscious effort on the part of contact-
ing parties to implement the general legal duty on states enshrined in
Article 33(1) of the UN Charter33 to seek pacific settlement of their
inter-statal disputes which stipulates that:

The parties to any dispute, the continuance of which is likely to
endanger the maintenance of international peace and security,
shall, first of all, seek a solution by negotiation, enquiry, media-
tion, conciliation, arbitration, judicial settlement, resort to regional
agencies or arrangements, or other peaceful means of their own
choice.

Whilst the earlier generations of international environmental accord
tended not to make any specific provision for dispute settlement,34 the
inclusion of dispute settlement procedures in MEAs has steadily
increased over time.35 It is unsurprising that procedures have been
included in MEA regimes which involve a clear bilateralist dimension
to them, namely where non-compliance with an obligation by one
contracting party could cause direct injury to or otherwise adversely
affect the particular interests of another contracting party.36 Yet it is
notable that dispute settlement procedures have also become a
common feature in MEAs intended to address regional or global
environmental problems, in respect of which environmental damage
may be diffuse and attributed to a large number of sources.37 This
development underlines that states are keen to maintain a legal
pathway for themselves to be able take unilateral action in order to
uphold their treaty rights against other contracting parties, where
necessary. That states are keen to retain control over the dispute
resolution process at international level is further underpinned by the
fact that there are very few MEAs that endow international institu-
tions with powers to undertake formal legal proceedings against
defaulting contracting parties.38

Whilst dispute settlement procedural provisions do vary amongst
MEAs, several follow a basic standard process, with the most recent
generation of agreements usually stipulating more sophisticated
arrangements. The dispute settlement process foreseen in such a treaty
may be typically divided into two broadly distinct phases, namely dip-
lomatic and then adjudicatory. As a first step, contracting parties are
invariably required as a first step to undertake efforts to settle quarrels
diplomatically through bilateral negotiation and/or consultation.
Should negotiations or consultations fail, several MEAs make reference
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to more formal procedures becoming available, involving the interven-
tion or assistance from a third party in the form of mediation or con-
ciliation. Some MEAs make it a legal requirement for contracting
parties to seek resolution through conciliation as a default position, in
which a third person investigates details and makes non-binding propo-
sals.39 Several MEAs refer to the possibility of adjudicatory means of
settlement via binding arbitration or recourse to an international court
such as the ICJ. However, the vast majority of MEAs make recourse to
arbitration or judicial settlement dependent upon the mutual consent of
the disputing parties, with a few notable exceptions.40 Consequently, the
operative success of the vast majority of dispute settlement procedures in
MEAs relies essentially upon the goodwill and co-operation of disputing
parties and is far more susceptible to being ultimately a negotiating as
opposed to a rule of law process.

Accordingly, it might be questioned whether it would be accurate to
depict voluntary dispute settlement procedures deployed in the vast
majority of MEAs as genuine enforcement tools.41 It appears evident
that states have remained reluctant to develop compulsory dispute
resolution procedures in most MEAs, the outcomes of which may be
perceived as unpredictable and potentially expensive.42 Another pro-
blem that may arise is the lack of co-ordination between dispute set-
tlement procedures in the event that two or MEA regimes are relevant
to a particular environmental dispute, as was evidenced for instance in
the litigation between Ireland and the UK over the mixed oxide
nuclear plant at Sellafield which involved proceedings in three separate
international judicial fora.43

Whilst recourse to dispute settlement procedures have been impor-
tant in relation to addressing bilateral environmental disputes, espe-
cially with regard to issues over fisheries management,44 shared
watercourses45 and air pollution cases where the source of pollution
may be traceable to a particular state,46 overall they are rarely used in
practice to uphold international environmental obligations.47 Funda-
mentally, dispute settlement procedures share the same core problems
as the international legal framework regarding state responsibility.
Namely, they are ill-suited to for the purpose of upholding MEA
obligations intended to address regional or global environmental pro-
blems and challenges. In many cases individual contracting parties lack
sufficient incentive to take action against other parties for the purpose
of upholding MEA rules in the collective interest, where environmental
damage is diffuse and displaced and where taking action may come
with an actual or potential significant (diplomatic and/or financial
cost).48
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5 The role of collective compliance
mechanisms in International
Environmental Law

As increasing numbers of MEAs became adopted in the wake of the
seminal 1972 UN Stockholm Conference on the Human Environment
in order to address a wide range of global environmental problems, the
international community became faced with the challenge as how to
ensure that such treaty regimes were equipped effectively to address
implementation shortcomings. It was not long before the traditional
rules of state responsibility and dispute settlement procedural mechan-
isms became exposed as being clearly inadequate in themselves to pro-
vide effective supervision of MEA obligations. As states began to strike
agreements that moved beyond purely bilateral issues to seek to address
broader environmental problems and challenges of a multilateral nature
and scope, in respect of which states could not be readily identified in
terms of individual blame or victimhood, it became evident that the
traditional inter-state dispute resolution framework anchored in the
general tenets of international law and the standard classical format of
dispute settlement procedures for international treaties (envisaging dis-
putes arising between particular contracting parties) needed to be sup-
plemented by more effective collective supervisory mechanisms capable
of serving the common as opposed to purely internal statal interests.1

Gradually, a new approach to addressing non-compliance with
MEA obligations began to take root. Specifically, this took the form of
contracting parties agreeing to establish, and in several instances then
subsequently deepen, certain collective compliance mechanisms
enshrined within the legal fabric of MEAs to serve as a complement to
the traditional forms of dispute resolution.

Overview of non-compliance procedures in MEAs

Collective compliance mechanisms within the context of international
environmental relations may be understood broadly to encompass a



body of provisions and procedures organised under the auspices of a
MEA which are intended to facilitate and encourage contracting par-
ties to implement their treaty obligations. Such mechanisms may often
dispose of a relatively wide range of legal tools, including notably
provisions requiring information gathering and monitoring through to
collective non-compliance procedures, which may be invoked against
defaulting party to examine, appraise and ultimately resolve an
instance of an alleged breach of the MEA in question. Irrespective of
whether a MEA has established a non-compliance procedure for
addressing breaches, the basis for any credible collective compliance
system is the existence of obligations requiring contracting parties to
provide information periodically on steps taken to implement the
MEA’s requirements into national law and administrative practice, as
well as provision for periodic review by the MEA membership (e.g. at
the conference of the parties [COP]) of implementation performance.

Several if not most MEAs provide for some kind of periodic imple-
mentation review process, typically requiring contracting parties to
exchange and impart information on certain matters (e.g. reporting on
implementation measures and monitoring of activities pertinent to the
MEA), as part of their primary operational obligations.2 Usually
MEAs are reliant on contracting parties to self-report, with any inde-
pendent monitoring or verification carried out by treaty bodies or
other third parties (e.g. accredited NGOs) in contracting party terri-
tories being contingent on the consent of the party concerned. MEAs
vary greatly in terms of range and intensity of compliance mechanisms
they employ. For instance, some of the earliest generation3 as well as
framework4 international environmental agreements do not foresee or
otherwise provide for the establishment of non-compliance procedures
and rely effectively on reporting and collective monitoring systems to
review the implementation performance of contracting parties.

Those MEAs which do employ non-compliance procedures5 differ
widely in terms of the scope for review as well as response measures
available to address instances of non-compliance. Such procedures
usually emphasise a distinctly non-adversarial and non-confrontational
approach, underpinned by the fact that the entity (committee) charged
with overseeing the process for examining and appraising instances of
alleged non-compliance is usually (although not always) composed of
contracting party representatives. This exudes the character of an
intergovernmentalist peer-review as opposed to independent suprana-
tional quasi-judicial process.

Whilst reporting and monitoring requirements are important for the
purpose of encouraging and inducing contracting parties to ensure
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fulfilment of MEA requirements as well as identifying gaps in imple-
mentation, in themselves they provide little in the way of external
coercive pressure and are ultimately reliant on parties to take them
seriously. The presence of a non-compliance procedure within a MEA
does, however, constitute a more direct and meaningful system for the
purposes of assisting with the enforcement of MEA obligations. Such a
procedure is specifically intended to be able to address shortcomings in
relation to implementation and is effectively subject to external, inde-
pendent oversight and control. Accordingly, the remainder of this
chapter will focus specifically on the role of non-compliance procedures
as part of MEA initiatives for enhancing contracting party adherence
to international environmental treaty obligations.

Non-compliance procedures are usually overseen by a dedicated
MEA committee (typically an implementation or compliance commit-
tee composed of contracting party representatives) and are intended to
verify instances of suspected non-compliance by a contracting party
and appraise whether certain collective response measures should be
taken as a means of inducing a restoration of compliance. Usually,
decisions over response measures are a matter for the COP, with the
relevant non-compliance committee having only powers of
recommendation.

MEAs vary greatly in terms of the type of collective non-compliance
mechanisms they use with a view to enhance party compliance. How-
ever, such mechanisms share common fundamental characteristics
which distinguish them from the formal, legalistic and adjudicative-
type dispute resolution procedures and principles traditionally pro-
vided as international ground rules for states wishing to raise claims
relating to non-fulfilment of international legal obligations. Essentially,
all MEA non-compliance mechanisms are intended to be essentially
informal, facilitative, non-adversarial and consensual in nature. Their
overall approach is collegiate rather than adversarial in nature, inten-
ded to encourage and assist contracting parties in maintaining or,
where shown to be in breach, returning over a reasonable period of
time to a state of compliance.

The 2002 UNEP Guidelines on Compliance and Enforcement with
MEAs,6 which lays down some basic benchmarks on the use of col-
lective compliance mechanisms, depicts their role in the following
broad and flexible terms:

Non-compliance mechanisms could be used by the contracting
parties to provide a vehicle to identify possible situations of non-
compliance at an early stage and the causes of non-compliance,
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and to formulate appropriate responses including, addressing
and/or correcting the state of non-compliance without delay.
These responses can be adjusted to meet varying requirements of
cases of non-compliance, and may include both facilitative and
stronger measures as appropriate and consistent with applicable
international law.7

What has been of particular interest and significance is the innovative
role that non-compliance mechanisms have come to play in practice in
several MEA regimes and this chapter will proceed to consider briefly
three examples in MEAs before commenting more generally on their
development and effectiveness.

1987 Montreal Protocol Implementation Committee

An important milestone in the development of non-compliance
mechanisms in IEL came with the establishment for the first time in
1990 of a new collective dispute resolution procedure supervised and
managed by a special committee structure under the aegis of Article 8
of the 1987 Montreal Protocol on Substances that Deplete the Ozone
Layer,8 adopted under the aegis of the 1985 Vienna Convention on
Protection of the Ozone Layer.9 Whilst it is true that prior to this,
CITES10 had already initiated a process for implementation super-
vision via standing committee recommendations for trade suspensions
in response to illicit international trade in endangered species, its
approach until 2000 was essentially ad hoc in nature and partial in
material scope.11

The Montreal Protocol was adopted in order to introduce specific
controls on contracting parties to the 1985 Vienna Convention
regarding the management of certain ozone depleting substances
(ODS), referred to as controlled substances. The Protocol imposes a
range of restrictions on the production, consumption and trade in
controlled substances, crafted with a view to their eventual phasing out
over set periods. Originally targeting 10 chemicals, the Protocol has
been gradually extended to cover over 90 ODS. Most recently, the
Protocol has introduced amendments to increase controls on certain
ODS or replacement substances (HFCs) which have a high global-
warming potential.12

The Montreal Protocol’s Implementation Committee, made perma-
nent in 199213 and whose procedures were amended in 1998,14 lies at the
heart of the procedure in constituting the treaty body which assesses
claims made to it of non-compliance and making recommendations as
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to any follow up measures to be taken to the meeting of the parties
(MOP). The Implementation Committee is composed of ten members
elected by the MOP every two years, based on equitable geographical
distribution, and meets at least twice a year. The MEA’s non-compliance
procedure may be commenced or ‘triggered’ in three ways, namely
either: (1) by a contracting party which considers it might be (liable to
be) in breach (self-trigger); (2) by other contracting parties or (3) by the
MEA’s secretariat becoming aware of non-compliance. Once triggered,
the Implementation Committee then assesses the matter and makes
appropriate recommendations to the MOP. The MOP has agreed to an
indicative list of measures that be taken by it, notably assistance
(including technical and financial assistance, training and information
and technology transfer), cautions or suspension of specific rights and
privileges under the Protocol.15

Since its inception, the Montreal Protocol’s Implementation Com-
mittee has taken an active role in assisting in the supervision of proce-
dural (e.g. reporting) as well as substantive obligations contained in the
Protocol. By June 2016, its work had ultimately led to no less than 72
non-compliance decisions made by the MOP on the basis of Imple-
mentation Committee recommendations.16 Consonant with its man-
date to engage primarily in a collegial and facilitative fashion, the
Implementation Committee has sought, where possible, to reach for
incentive measures to encourage or induce a contracting party back
into compliance. To this end, the establishment of a financial mechan-
ism under the aegis of the Montreal Protocol, notably via the Multi-
lateral Fund,17 has been of crucial importance particularly with regard
to developing countries often facing significant resource-related pro-
blems to secure implementation of their Protocol obligations. With
contracting party contributions totalling €3.7 billion, the Fund has
assisted in the underwriting of some 6,000 projects covering all devel-
oping countries. Article 5 of the Protocol grants special dispensations
to developing country parties in meeting their obligations, including
additional time granted to phase-out production and consumption of
controlled ozone depleting substances (ODS). Typically, when recom-
mending the distribution of financial assistance, the Implementation
Committee has requested or negotiated in return compliance action
plans from the contracting parties concerned and performance is
always monitored and reviewed at subsequent committee sessions.

Famously, the lever of financial assistance proved reportedly pivotal
in resolving Russian non-compliance with certain ODS phase-out
requirements in 1995.18 Where a contracting party fails to demonstrate
to the Implementation Committee that appropriate action is being
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taken to address a situation of non-compliance, for instance over the
failure to report on ODS production or consumption data or on the
phase-out of certain controlled substances, the Implementation Com-
mittee may then typically begin to tighten the screw by cautioning the
contracting party concerned that the MOP reserves the right to with-
draw access to funding or other assistance and/or take measures to
suspend its rights and privileges (such as suspending rights connected
with industrial rationalisation19 of or trade in ODS with a defaulting
contracting party20). Several cautions have been issued to contracting
parties21 from the Implementation Committee. However, to date these
have very rarely materialised into the adoption of harder measures,
such as the suspension of rights or privileges.22 The fact that overall
compliance with the Montreal Protocol has been very high (98%)
amongst its global membership23 and that scientific reports have
appraised that depletion of ozone layer is on course to be remedied by
around the middle of this century24 are key factors that have con-
tributed towards underpinning the credibility of the non-compliance
procedure adopted under the aegis of Montreal Protocol and estab-
lishing it as a benchmark against which others have been measured.

1997 Kyoto Protocol Compliance Committee

One of the strongest forms of non-compliance procedure of MEA
obligations was the one established to oversee the implementation of
the 1997 Kyoto Protocol25 to the 1992 UN Framework Convention on
Climate Change.26 The Kyoto non-compliance mechanism, whose legal
basis was founded on Article 18 of the Protocol, was adopted by the
MOP in 2001.27 However, its operation was delayed until the Proto-
col’s entry into force in 2005.

The Kyoto Protocol KP97 was adopted in order to crystallise spe-
cific emissions reductions and limits on developed countries (listed in
Annex I of the 1992 Framework Convention), reflecting the emphasis
of responsibility placed such countries for taking measures to combat
climate change under the 1992 UN Framework Convention on Cli-
mate Change. Specifically, Kyoto initially imposed an obligation on
Annex I-listed parties to achieve an average reduction of greenhouse
gas (GHG) emission levels of 5% as compared with 1990 levels, each
country having individualised reduction commitments, by the end of
201228 (the first commitment period regarding quantified emissions
limitation and reduction). A second commitment period was agreed at
the Conference of the Meeting of the Parties in Doha in 201129 to
extend the application of Kyoto to cover the period 2013–2020. As a
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result of a long-standing refusal by certain countries, notably the US,
to accept the approach of excluding developing countries from being
required to undertake GHG emission reductions, the Kyoto Protocol is
now set to be superseded by the 2015 Paris Agreement in 2020 as the
principal legal instrument driving the international climate change
agenda. Notwithstanding its star is fading on the international scene
from the perspective of climate change policy, the Kyoto Protocol
remains a site of key interest in terms of the evolution of non-com-
pliance procedures for MEAs. In many respects the Kyoto Protocol
represents a high-water mark in terms of international interest in non-
compliance procedures, in the sense that the mechanism forged under
this instrument has been vested with a considerable degree of super-
visory capabilities and remains a key reference point for that reason.

The Kyoto Protocol’s Compliance Committee, which convened for
the first time in 2006, constitutes the institutional heart of the Proto-
col’s non-compliance mechanism. Whilst in broad terms the Kyoto
non-compliance procedure shares a number of the same general basic
characteristics and objectives as that deployed by the 1987 Montreal
Protocol (notably to promote a facilitative approach towards com-
pliance where possible), in several respects it reflects an attempt to
establish a far more sophisticated and rigorous ‘rule of law’ based
system with which to hold contracting parties to account over imple-
mentation of their obligations. The enhanced degree of sophistication
is illustrated by the various ways in which the non-compliance proce-
dure may be triggered, namely: (1) by any contracting party, (2) the
Protocol’s Secretariat or (3) expert review teams commissioned under
Article 8 of the Kyoto Protocol to appraise annual GHG emission
inventories, as required to be reported by the individual parties.30

Composed of 20 members appointed on the basis of expertise and
equitable geographical representation, the Kyoto Compliance Com-
mittee is essentially composed of a plenary body which is subdivided
into two main branches, namely the facilitative and enforcement bran-
ches. The facilitative branch, whose remit is to provide advice and
assistance with a view to promoting compliance,31 has essentially a
preventative type role in minimising instances of non-compliance aris-
ing, such as providing early warnings to Annex I-listed contracting
parties which the branch assesses to be in danger of falling foul of
GHG emissions reduction requirements and having the power to
recommend mobilisation of technical and financial assistance to assist
with implementation of the Protocol’s requirements.32 In contrast, the
enforcement branch has a harder-edged role, vested with certain
powers to hold contracting parties to account for instances of non-
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compliance. Specifically, its remit to determine whether, in light of
evidence referred to it, a contracting party listed in Annex I has failed
to honour its emissions reduction targets, methodological and report-
ing requirements on GHG emissions or eligibility requirements to
participate in flexibility (market) mechanisms foreseen under the Pro-
tocol (i.e. the clean development mechanism, joint implementation or
emissions trading).33 If the enforcement branch determines that a party
is in non-compliance then it is required to take a range of response
measures, some of which are punitive in nature. Notably, where it finds
that an Annex I-listed contracting party has failed to adhere to its
emissions reduction requirements the enforcement branch must require
that party to make up the emissions reduction deficit as well as an
additional deduction of 30% in the second commitment period. Where
the branch finds non-compliance regarding eligibility requirements for
participation in the Protocol’s flexibility mechanisms, it is required to
suspend the defaulting contracting party’s eligibility to participate in
these schemes.34

The Kyoto Protocol Compliance Committee mechanism constitutes
one of the most prescriptive and punitive amongst non-compliance
procedures established by MEAs and such a deterrent-based model has
not been replicated since.35 This is further exemplified by the fact that
the Committee’s enforcement branch, unlike other MEA non-com-
pliance supervisory entities, is empowered to take binding decisions in
respect of non-compliance as opposed to being limited to making
recommendations to the MOP. Having said that, a three quarters
majority of members reflecting a double-majority of Annex I and non-
Annex I contracting parties is required in order for a Committee deci-
sion to be taken.36 Appeals to the MOP are also ruled out, with the
exception of a possibility for a contracting party to appeal against
decisions which make a finding that an assignment of emissions
reduction requirements has been exceeded37 on grounds of denial of
due process.38

Whilst Article 18 of the Kyoto Protocol stipulates that a formal
amendment to the Protocol has to be adopted where the non-com-
pliance procedure entails binding consequences, this has never been
carried out. Potentially, this formal legal requirement could have
thrown a spanner in the works and further delayed or even hobbled the
operations of the Compliance Committee’s enforcement branch. How-
ever, it appears that in practice contracting parties accepted the legiti-
macy of the non-compliance mechanism without the need to complete
the formal amendment process. The Kyoto Protocol’s Compliance
Committee system has been active since it came into operation,
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particularly through the activities of its enforcement branch.39 By the
end of 2015, the enforcement branch had issued non-compliance deci-
sions concerning nine CPs.40 The majority of these decisions concerned
breaches of provisions requiring the establishment of systems to esti-
mate national GHG emissions and sinks. In the cases where the
enforcement branch made an adverse finding against a contracting
party, the response measures adopted vis-à-vis the party concerned
included a declaration of non-compliance, a requirement to deliver a
compliance plan within three months and suspension from participa-
tion in the Protocol’s flexibility mechanisms. In every case the non-
compliant party satisfied the enforcement branch within a year of its
return to compliance.

The Århus Convention Compliance Committee

A third notable and distinct example of a non-compliance procedure
being established as part of the fabric of an MEA is the Compliance
Committee system relating to the 1998 UNECE Convention on Access
to Information, Public Participation in Decision-Making and Access to
Justice in Environmental Matters (Århus Convention).41 Entering into
force in 2001, the Århus Convention represents an important milestone
in applying internationally acknowledged and accepted principles in
favour of enhancing public participation in environmental decision-
making, as enunciated in Principle 10 of the 1992 Rio Declaration.42

Specifically, the regional international agreement requires contracting
parties to grant three basic participatory rights to individuals for the
purpose of realising a clean environment (the so-called three Århus
Convention pillars) namely, a right of access to environmental infor-
mation,43 a right to participate in decisions affecting the environ-
ment44 and a right of access to justice in environmental matters.45

Whilst originally intended to be predominantly regionally focused
(namely on the UNECE area) the Århus Convention’s political sig-
nificance has grown internationally as the leading benchmark for
application of the Rio Declaration’s public participation principles,
its membership having expanded from originally 35 signatories to
currently 47 contracting parties, some of which lie beyond the Eur-
opean region and within Eurasia or Central Asia.46 Aside from the
EU, which has adopted a range of legislative instruments to establish
public participation rights applicable within its own legal order, the
Århus Convention remains the central source of international envir-
onmental law and guidance regarding guarantees for civil society’s
rights to engage in shaping the development and supervising the
application of environmental policy.
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Article 15 of the Århus Convention provides the legal basis for the
establishment of a non-compliance procedure for managing disputes
regarding application of the MEA. It stipulates that contracting parties
set up on consensual basis optional non-confrontational, non-judicial
and consultative arrangements for reviewing compliance, also allowing
‘appropriate’ public involvement and with the option of admitting
communications from members of the public. The decision to require
public involvement in compliance review matters constituted a ground-
breaking step to implement Principle 10 of the 1992 Rio Declaration at
international level. Hitherto, MEAs which had erected non-compliance
procedures had foreseen only contracting parties (states and, where
relevant, regional economic international organisations such as the
EU) to be involved in the operation of such procedures.

The Århus Convention’s non-compliance procedure was established
formally in 2002 at the first COP,47 with a central Compliance Com-
mittee envisaged to oversee supervisory work. Public involvement con-
stitutes a strong theme underpinning the Committee’s operations.
Composed of nine members elected by contracting parties or signa-
tories, nominations for committee posts may be made by environ-
mental NGOs in addition to states, another innovative feature.
Compliance Committee members serve in their capacity as indepen-
dent experts, as opposed to the standard role of state representative
used in several MEAs.48 Significantly, the non-compliance procedure
specifically allows communications from the public to trigger the com-
pliance review process, alongside the more standard and predictable
triggers of contracting party submissions and referrals from the Con-
vention’s Secretariat. Similar to the non-compliance mechanism
deployed under the aegis of the 1987 Montreal Protocol, the Århus
Convention vests the MOP (in light of Compliance Committee
recommendations) with power to decide upon a range of measures in
response to instances of non-compliance, including: the provision of
advice and assistance; making recommendations; requesting the sub-
mission of a compliance plan; issuing declarations of non-compliance
and/or cautions; as well as suspending rights and privileges.49

In practice, the bulk of the work of the Århus Convention’s Com-
pliance Committee has been serviced by communications from the
public concerning complaints about non-compliance concerning the
three pillars relating to access to information, public participation in
decision-making or access to environmental justice. By end of March
2018, the Århus Convention’s Compliance Committee had received
157 communications from the public50 (with 46 being found by the
Committee to be inadmissible). In contrast, other trigger mechanisms
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have been barely used. No contracting party had referred itself to the
Compliance Committee (so-called self-trigger) and there had been no
referrals from the Secretariat of the Convention either. Only three
contracting parties had made submissions to the Committee, one
requesting legal interpretative advice51 and two others filing complaints
about another party’s shortcomings relating to public participation in
environmental decision-making (party-to-party trigger).52 The MOP to
the Århus Convention had made 42 decisions concerning non-com-
pliance by end of 2017.53 Consonant with its facilitative and non-con-
frontational approach, the MOP has so far made little use of the range of
sharper-edged response measures in its locker. Specifically, there have
been no decisions suspending rights or privileges and only three con-
tracting parties have received a caution as a result of persistent non-
compliance.54 Typically, the approach of the MOP has been to request a
non-compliant contracting party to provide information, undertake
action to return to compliance and/or report back by a certain deadline.

Evaluation of non-compliance procedures in MEAs

Since the establishment of the 1987 Montreal Protocol’s non-com-
pliance procedural mechanism in 1990, several other MEAs have set
up or otherwise enhanced their own collective non-compliance review
procedures.55 There is no doubt that these systems have flourished and
become a constituent supervisory element of a considerable number of
international and regional environmental accords, and they have
received general endorsement from the UN.56 However, as noted by
Klabbers,57 it is a challenging task to assess their effectiveness. In par-
ticular, it is impossible to know with certainty what precise impact they
have made in terms of enhancing compliance. Moreover, each MEA is
subject to particular political dynamics, objectives and priorities for
contracting parties that materially affect the prospects for and shape
of any collective non-compliance procedure negotiated between the
parties.58 The unique features of each international environmental
accord make it acutely difficult to craft a uniform approach
regarding the development of non-compliance procedural mechan-
isms.59 Ultimately, much depends on the degree of conscientiousness
amongst contracting parties over adherence to their MEA obliga-
tions.60 However, various factors and perspectives may be usefully
considered for analysing the extent to which non-compliance proce-
dures are in general likely to influence contracting party behaviour
positively in respect of properly implementing their international
environmental obligations.

42 Legal framework relating to enforcement



As has been widely acknowledged, multilateral non-compliance
procedures have several general features in common that make them
attractive as a means of complementing the traditional, formal
mechanisms of inter-state dispute settlement principles and procedures
existing in international environmental law and treaty practice.61 Their
collectivist nature and outlook assists in ensuring that MEA objectives
as opposed to domestic internal interests of states are the focus of
action to supervise compliance. The non-compliance procedural pro-
cess resonates here with the reality that states are as likely to be victim
as villain in the context of MEAs addressing global environmental
problems.62 The facilitative nature and outlook of such collective dis-
pute resolution procedures also brings with it substantial advantages.
The fact that non-compliance procedures seek to promote full com-
pliance over a period of time, particularly using advice and assistance
as measures of first resort, as opposed to punishing individual instan-
ces of non-compliance, is arguably more likely to galvanise statal sup-
port and build collective trust. In being able usually to use a wide
range of response tools (from advice and assistance through to sus-
pension of rights and privileges) non-compliance procedural systems
have the benefit also of being capable of attuning themselves to the
particular context and circumstances of individual non-compliance
scenarios.

Notably, where non-compliance procedures are able to provide
financial and/or technical assistance, this has proved to be particularly
invaluable for addressing capacity issues facing many developing
countries and also reflects and seeks to implement the cardinal princi-
ple of common but differentiated responsibility, woven into the fabric
of contemporary IEL as underscored by the 1992 Rio Declaration.63

For example, the opening up of access to funding from the Global
Environment Facility and provision of training and information work-
shops in relation to the 2000 Biosafety Protocol64 to the Convention
on Biological Diversity has been noted by that MEA’s compliance
committee as having led to a substantial increase in contracting parties
submitting national implementation reports. Only 35% of contracting
parties had submitted their first implementation reports by the set
deadline of 2007, when no financial assistance had been made available
to assisting developing countries regarding their completion. However,
the submission rate had risen to 89% in respect of the second imple-
mentation report required to be submitted in 2011 and 62% in respect
of the third implementation report due by the end of 2015; access to
supportive funding for developing countries had become available
regarding both of these reporting rounds.65 The emphasis on assistance
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as a primary non-compliance procedural device or response tool reso-
nates strongly with the managerialist school of thought, which con-
siders that lack of capacity constitutes a key factor of non-compliance
with MEAs.66

Other key advantages of collective non-compliance procedures are
their preventative67 as well as prospective or forward-looking68

approaches regarding the issue of adherence to environmental treaty
obligations. They are intended to underpin across the MEA member-
ship monitoring, verification and implementation provisions and obli-
gations. In contrast to the general international legal principle of state
responsibility, the existence of an ‘injured’ state is not required for the
operation of non-compliance procedures. In addition, the informality,
non-confrontational nature and relative flexibility of non-compliance
procedural systems are attractive features for a number of reasons.
Notably, non-compliance issues may be addressed relatively quickly
and regularly, so focusing on ongoing as opposed to historic breaches.
Moreover, where the possibility exists for a non-party to trigger the
procedural process (e.g. such as a treaty secretariat or members of the
public as in the case of the 1998 Århus Convention), there is far less
chance for diplomatic relationships between states to be undermined or
to interfere with the compliance review process.

It is clear, though, that non-compliance procedures do not auto-
matically constitute a magic bullet for ensuring compliance with MEAs.
Ultimately, they can but provide incentives (weak or strong depending on
the range and nature of sanction underpinning them) for states to ensure
adherence to their international environmental protection obligations.
Such dispute resolution systems are not vested with any powers to ensure
that enforcement is actually achieved within the territories of contracting
parties. Moreover, they are usually essentially reliant upon contracting
parties to provide them with information on the state of treaty imple-
mentation in the form of national reports. States are, in the main, unwill-
ing to vest international bodieswith powers of independent inspection and
monitoring. However, if appropriately equipped with the necessary legal,
administrative and financial resources, non-compliance procedures may
be capable of exerting a marked influence on the degree to which con-
tracting parties take steps to comply with their MEA obligations.

Those MEA non-compliance procedures which are heavily or wholly
reliant upon facilitative response tools risk being overly dependent
upon the assumed goodwill of contracting parties to comply with their
international obligations (in accordance with the general kernel inter-
national legal principle that recognises a basic duty incumbent on
states to fulfilment their international contractual obligations, pacta
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sunt servanda 69). As has been pointed out elsewhere, a risk associated
with non-compliance procedural mechanisms is that they may serve to
compromise on upholding the role of law in favour of a set of long-
term objectives.70 This appears evident, in particular, where procedural
structures do not dispose of response measures that may serve to place
real pressure on persistently defaulting contracting parties to take
remedial action to bring them into a state of compliance.71

The 1979 Convention on Long-Range Transboundary Air Pollution72

(CLRTAP) provides a case in point.73 For the non-compliance procedure
established under that MEA’s regime since 1998 does not envisage the
deployment of any measures designed to place significant pressure on a
non-compliant contracting party, such as suspension or treaty rights or
privileges.74 It has little in the way of meaningful responses to offer in the
face of persistent offending and is effectively reliant on the voluntary com-
pliance of states. This absence of any potential punitive dimension to the
non-compliance procedural system undermines the deterrent value of the
MEA and its ability to address the phenomenon of serious or persistent
offending. The lack of teeth in armoury of response measures was with
little doubt a significant factor underlying the failure by Spain and Greece
for some 14 years each to comply with certain air emission reduction obli-
gations, notwithstanding those parties being on the receiving end of several
non-compliance decisions from the Convention’s Executive Body.75

Moreover, non-compliance procedures appear considerably less
active and effective where there is no possibility for their processes to
be triggered by a non-party, such as the treaty’s secretariat or the
public,76 for states are usually most reluctant to trigger non-com-
pliance procedures against other fellow state parties. This is under-
standable given the risk of a party-to-party trigger undermining
diplomatic relations or fear of it giving rise to retaliatory responses.
The absence of an independent trigger to the non-compliance proce-
dure77 underpinning the 1996 London Protocol to the Marine Dump-
ing Convention78 has, with little doubt, significantly hampered efforts
to increase the number of national reports on implementation and
monitoring, which are required by that international instrument to be
submitted annually.79 In 2011, steps were taken under the 1989 UN
Basel Convention on the Control of the Transboundary Movements of
Hazardous Waste and their Disposal80 so as to broaden the treaty
secretariat’s powers so as to empower it to make referrals to the MEA’s
Implementation Committee beyond the area of reporting obligations.81

In part, this was a reaction to the fact that, hitherto, no contracting
party had made use of the non-compliance procedure to address issues
relating to substantive non-compliance.82
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Other key factors likely to have a significant bearing on the degree of
effectiveness of non-compliance procedures include the related aspects of
transparency and public involvement. The greater degree to which non-
compliance review systems are made public will assist in placing greater
pressure on contracting parties to adhere to their environmental treaty
obligations. Likewise, the greater degree of participatory rights accorded
to civil society (including, in particular, NGOs) in the review process will
open up new sources of information and scrutiny regarding non-com-
pliance issues. With only a few exceptions, such as CITES and the Århus
Convention,83 currently MEAs offer relatively little meaningful opportu-
nity for public participation in non-compliance procedural systems.

One other key factor to note regarding the relative effectiveness of
non-compliance procedures is the degree to which they are able to
coexist satisfactorily with traditional inter-state dispute settlement
procedures, which are typically provided for in the same agreement.
Several MEAs clarify that their non-compliance procedures are to
operate without prejudice to other dispute resolution systems con-
tained within the treaty framework, but this has not been specified or
otherwise made clear in all agreements, and a number of legal ques-
tions remain as yet unanswered as to what impact (if any) recourse to a
non-compliance procedure may have on the availability of other dis-
pute settlement procedures, and vice versa. 84

Notwithstanding the steady increase in number of collective non-com-
pliance procedures amongst the collection of (global) MEAs, the inclusion
of more classical (binary) dispute settlement provisions retains important
attractions and relevance for states. This is particularly pertinent in the
context of MEAs with strong bilateral features, namely agreements which
affect relations and/or transactions between individual states (such as
agreements imposing controls on the transnational trade in substances or
species).85 In the context of such inter-statal disputes, recourse to tradi-
tional dispute settlement procedures may well be far more attractive to the
claimant state in terms of being able to lever an appropriate remedy under
general principles of state responsibility.86 In contrast, collective non-
compliance systems are likely to be more appropriate fora for the purpose
of addressing non-compliance matters affecting the global or a regional
community at large, as opposed to specific states.
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6 The European Union’s special
enforcement mechanisms

In analysing systems developed at international level for the purpose of
enhancing enforcement of international environmental obligations, it is
useful to take stock of the unique features of the European Union’s
supranational legal order. It is important not to discount the impact of
the EU in terms of analysis and discussion regarding the enforcement of
international environmental obligations, as the Union forms part of the
web of international organisations and legal systems that collectively
contribute towards enhancing international level co-operation on the
environment. Whilst the EU does have some unusual legal and govern-
ance features (as will be commented on in this chapter) amongst inter-
national regimes that concern themselves with the environment sector, it
is still at root a set of international agreements amongst independent
national states and constitutes ultimately a source of regional interna-
tional law1 and accordingly may be said to constitute part of the broader
family of international co-operative arrangements on environmental
protection that collectively form the subject of IEL. The EU’s system of
supervising implementation of its environmental protection norms is
considerably more assertive than the relatively soft manner of MEA
engagement in law enforcement issues generally experienced at interna-
tional level and is therefore worthy of particular scrutiny.

The EU, usually referred to in international organisational discourse
rather misleadingly as a regional economic integration organisation
(REIO),2 first started to develop a common environmental protection
programme in the early 1970s.3 Ever since the amendments introduced
to its founding treaty framework by virtue of 1986 Single European
Act,4 the Union’s constitutional framework has formally incorporated
and subsequently further entrenched a common environmental protec-
tion policy as an integral part of its activities, requiring the realisation
of its internal market to be consonant with ‘the sustainable develop-
ment of Europe’ and based on a ‘high level of protection and



improvement of the quality of the environment’.5 The Union’s current
founding treaty framework6 anchors the EU’s environmental policy to
the principles of precaution, preventive action, proximity and polluter
pays,7 whilst also stipulating that environmental protection require-
ments must be integrated into the definition and implementation of
Union policies and activities.8 From an international perspective, the
EU’s environmental policy competences provide the regional organisa-
tion with a broad mandate to engage actively with the international
community with a view to addressing specifically include global envir-
onmental protection issues. Specifically, Article 191 of the Treaty on
the Functioning of the EU (TFEU) includes the requirement that
Union environmental policy shall contribute to ‘the promotion of
international level to deal with regional or worldwide problems, and in
particular climate change’. The EU’s Charter of Fundamental Rights,9

a constituent part of the Union’s contemporary constitutional legal
framework since 1 December 2009,10 requires the Union to ensure that
a high level of environmental protection and improvement to environ-
mental quality are integrated within EU policies and ensured in
accordance with the principle of sustainable development.11 These
legal foundations have underpinned the adoption of some 200 pieces of
EU legislation across a wide range of environmental topic areas,
including notably in relation to the water, waste, air quality, climate
change, nature and chemicals management sectors. The European
Commission, the Union’s principal executive institution, has assessed
that these measures constitute the bedrock of much of the national
environmental policies across the EU’s member states, estimating that
some 80% of environmental laws adopted at the national level in the
Union are based upon EU environmental legislation.12

As far as the enforcement of its environmental norms are concerned,
the EU counts as having perhaps the strongest set of legal tools at its
disposal amongst international treaties concerning environmental pro-
tection.13 The Union has developed its legal system to ensure that law
enforcement is assisted both supranational as well as national levels (so
centrally as well as decentralised) in three principal ways: namely, by
EU institutions, by civil society as well by national authorities of the
constituent member states. Each of these three aspects will be addres-
sed briefly in turn.

Centralised enforcement of EU environmental law

From its inception, the EU has provided for a distinctively robust
centralised supranational institutional role in law enforcement. The
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Union charges two of its institutions with responsibility to ensure the
proper application of EU rules, namely the European Commission
(hereafter referred to as the ‘Commission’) and Court of Justice of the
EU (CJEU). Specifically, under the Union’s treaty framework, whilst
the Commission is charged with a general responsibility to ‘ensure the
application of the Treaties, and of measures adopted by the institutions
pursuant to them’ and ‘oversee the application of Union law under the
control of the Court of Justice of the European Union’,14 the CJEU is
vested with the task of ensuring that ‘in the interpretation and appli-
cation of the Treaties the law is observed’.15

The Commission is empowered to bring before the CJEU legal pro-
ceedings against member states that have breached EU law. Such legal
action is commonly referred to as infringement or infraction proceed-
ings.16 Somewhat resonant with the facilitative approach adopted by
collective compliance mechanisms developed at international level
(discussed in Chapter 5), the Commission first liaises with the member
state concerned to seek an amicable resolution out of court, where at
all possible. Whilst originally the EU legal framework only foresaw the
possibility of the CJEU issuing a judicial declaration of non-com-
pliance, by virtue of treaty amendments introduced in 1993 and 200917

the CJEU is now vested with additional powers to impose financial
penalties on defaulting member states. Specifically, the Court has the
power to impose a daily penalty and/or lump sum payment on a member
state which it finds guilty of an infringement. These penalties may be
imposed either where a member state has failed to notify the Commission
of measures to implement a legislative directive,18 where a member state
fails to adhere to an emergency injunction (interim relief order) granted
under Article 279 TFEU in respect of a suspected violation of EU law19

or where a member state has failed to respect a previous CJEU judgment
that found it guilty of non-compliance with Union law.20 The infringe-
ment procedures’ authority is underlined by EU treaty stipulations
affirming the mandatory nature of CJEU jurisdiction; member states are
prohibited from submitting disputes regarding the interpretation or
application of EU law to dispute settlement procedures other than those
provided under the EU founding treaties.21

In practice, the Union’s infringement procedures have featured as
important part of the EU’s supervision of member state implementa-
tion of EU environmental protection legislation. By the end of 2014,
over 550 environmental infringement judgments had been handed
down by the CJEU.22 As of the end of March 2018, 16 out of a total
of 29 CJEU judgments (55%) resulting in the imposition of financial
penalties on defaulting member states concerned breaches of EU
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environmental law.23 The European Commission continues to report
the environment sector as being an area that continues to attract a high
level of infringement casework.24

The infringement procedures have been subject to criticism, includ-
ing concerning their rather cumbersome and protracted nature,25 as
well as lack of investigative powers26 and administrative resources27

vested in the Commission to oversee them. In addition, in recent years
the Commission has also pared down its use of the procedures to focus
on priority areas it considers to be the most serious instances of non-
compliance.28 Nevertheless, the infringement procedure system con-
tinues to feature as a significant component of EU environmental law
enforcement machinery and there is little doubt that instances of
member state non-compliance would be significantly higher without
them.

Decentralised enforcement of EU environmental law

The EU legal system has also developed, through a combination of
legislative instrumentation as well as CJEU jurisprudence, possibilities
for civil society to participate in law enforcement. The CJEU, through
its enunciation and development of a range of unwritten general prin-
ciples and doctrines of EU law (notably direct and indirect effect,
supremacy and state liability)29 has opened up certain possibilities for
individuals to be able to enforce EU environmental legislative provi-
sions before national courts. By way of illustration, in the Janecek
judgment30 the CJEU held that individuals had a right as a matter of
Union law to seek judicial redress before the national courts in order to
enforce a directly effective stipulation contained in a Union legislative
instrument on ambient air quality,31 which requires member states to
adopt plans indicating measures to be taken when faced with a risk of
EU legislative limit values or alert thresholds on air quality being
exceeded. The monist position adopted by the CJEU regarding the
penetration of EU law within the domestic legal orders of the member
states contrasts markedly with the general position accepted under
international law, which assumes that the extent to which individuals
may rely directly upon international norms before national courts is a
matter for individual national legal orders to determine (in the absence
of specific international agreement on the matter).32

As a contracting party33 to the 1998 UNECE Århus Convention on
Access to Information, Public Participation in Decision-Making and
Access to Justice in Environmental Matters34 the EU has adopted a
number of implementation measures requiring member states to ensure
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that individuals have access to justice for the purpose of upholding of
‘the three pillars’ of the Convention. Specifically, the EU has adopted
legislation to guarantee individual rights regarding access to environ-
mental information,35 public participation in environmental decision-
making,36 and (to a limited extent) with respect to the enforcement of
EU environmental law.37 EU legislation has also been adopted in order
to enhance access to justice for individuals with respect to EU envir-
onmental decision-making, notably via Regulation 1367/2006 (the so-
called ‘EU Århus Regulation’).38

These legislative initiatives, whilst unprecedented at international
organisational level, have so far fallen short of full implementation of
the Århus Convention’s third pillar regarding access to environmental
justice. As far as facilitating access to environmental justice at EU
member state level is concerned, there remain significant gaps in cover-
age with, for instance, no Union-level access to justice provision in rela-
tion to the areas of water, waste and air quality policy. Whilst the
Commission proposed a ‘horizontal’ access to justice instrument in
2003,39 the draft instrument never received sufficient political support
from the member state representatives within the Council of the EU in
order to become adopted. In May 2014, the legislative proposal was
quietly withdrawn by the Commission,40 this notwithstanding a see-
mingly strong commitment made with regard to the enhancement of
access to environmental justice contained in the Union’s current Seventh
Environment Action Programme (EAP7) spanning 2013–2020.41 More-
over, the current rules on legal standing in relation to EU-level judicial
review proceedings,42 requiring individual plaintiffs to prove that they
are both individually as well as directly concerned by a Union measure
they wish to challenge (the so-called Plaumann test43), make it very dif-
ficult for individuals to seek annulment of EU measures they suspect of
contravening EU environmental protection requirements.44 A similarly
restrictive approach to standing has also been endorsed by the CJEU
with respect to the mechanism contained in the EU Århus Regulation
allowing NGOs limited rights to request an internal review of EU
administrative acts affecting the environment.45 The current state of EU
rules on standing is highly questionable in terms of its compliance with
the third pillar requirements of the Århus Convention, the Convention’s
Compliance Committee having already delivered a critical recommen-
dation in 201146 concerning the EU’s rules as they stood prior to the
amendments introduced by the 2007 Lisbon Treaty. The Århus Com-
pliance Committee, which reserved judgment on the situation applying
post-Lisbon, delivered subsequent follow-up recommendation on 17
March 201747 in which the Committee found that the EU’s current law
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relating to access to environmental justice in respect of Union-level
environmental decision-making violate Article 9(3) and (4) of the Con-
vention. It recommended that the Union either amends the EU Århus
Regulation or that the CJEU amends its jurisprudence on legal standing
requirements. The EU has yet to ensure that its internal rules on stand-
ing are in alignment with Article 9 of the Convention.

As a third string to its bow, the EU has developed a range of legis-
lative and other initiatives to enhance the role national authorities in
upholding the proper application of EU environmental law within the
member states. Whilst the EU treaty framework acknowledges that
Union member states are primarily responsible and competent to
ensure due implementation of EU obligations at national level, it also
recognises a common interest in ensuring that this is carried out effec-
tively.48 Notably, the general ‘good faith’ clause enshrined in the
Union’s founding treaty framework49 places a general legal duty on
member states to take steps to ensure their compliance with EU obli-
gations as well as to engage in sincere co-operation with the Union for
this purpose. Since the early 2000s, the EU has adopted a number of
measures with a view to ensuring that national authorities have a
minimum range of enforcement tools at their disposal.

With respect to the matter of sanctions, two general EU legislative
instruments stand out, namely the 2004 EU Environmental Liability
Directive50 and the 2008 EU Environmental Crimes Directive.51

Whereas the Environmental Liability Directive obliges member states
to ensure that their national competent authorities take steps to hold
operators account for instances of significant environmental damage
and oversee remediation of damaged sites, the Environmental Crimes
Directive obliges member states to penalise serious breaches of EU
environmental law through the use of effective, proportionate and dis-
suasive criminal sanctions.52 The EU has also adopted other legislative
instruments requiring competent authorities to impose financial penal-
ties on operators failing to adhere to its climate change rules: namely,
the Emissions Trading Directive53 as well as the Union’s secondary
legislation on CO2 emission performance standards for light-duty
vehicles (i.e. passenger cars and light vans).54 The Emissions Trading
Directive requires that member states ensure that operators covered by
its terms who fail to surrender sufficient carbon emission allowances by
the end of April annually in order to cover their emissions from the
previous year pay an excess emissions penalty of €100 per tonne of
CO2 emitted.55 The EU legislation on CO2 emissions performance of
light-duty vehicles stipulates that a specific ‘excess emissions premium’
must be paid by an automobile manufacturer to the Commission in the

The EU’s special enforcement mechanisms 57



event of the former exceeding the specific auto CO2 emissions target set
for it under the aegis of the Union legislation.56 Apart from legislative
instrumentation on sanctions, the EU has also adopted measures, both
general57 and sectoral,58 establishing minimum standards concerning
environmental inspections carried out by national authorities.59 Not-
withstanding a commitment in EAP760 to extend binding criteria for
effective national inspections and surveillance, work on developing a
comprehensive legal framework via a horizontal legislative instrument
appears to have stalled for the time being.

Some brief reflections on the EU’s approach to environmental law
enforcement

Although the EU has developed by far the most sophisticated and far-
reaching law enforcement mechanisms amongst MEA regimes, this
does not mean though that the Union’s track record of achievement
regarding the implementation of its environmental obligations has been
necessarily exemplary. For notwithstanding the various pieces of law
enforcement machinery in place, there remain serious deficiencies on
the part of EU member states in ensuring timely and full compliance
with EU environmental legislation. For instance, in 2011 an environ-
mental consultancy study commissioned for the Union estimated that
the annual cost of non-implementation of the EU’s environmental leg-
islative acquis amounted to some €50bn.61 In March 2015, the EU
Network for the Implementation and Enforcement of Environmental
Law (IMPEL) published a report62 signalling general concerns with the
state of implementation by member states of a wide range of EU
environmental legislative instruments (notably in the water, waste,
nature protection, air quality, agricultural and chemical sectors),
noting in particular a general lack of resourcing, skills and capacity at
the level of national authorities responsible for environmental regula-
tion and enforcement as well as inadequate levels of sanctions to deal
with persons breaching EU environmental requirements.

Well aware of these long-standing problems, the European Commis-
sion has by way of response launched a new policy initiative (known as
the Environmental Implementation Review) in June 2016.63 The idea
behind the EIR is to increase focus on enhancing the state of national
implementation of EU environmental law through a range of mea-
sures, including publication of periodic country-specific compliance
reports and arrangement of high-level discussions on addressing major
implementation gaps common to several member states. Notwith-
standing shortcomings over implementation, there is little doubt that
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the various initiatives undertaken at EU level on law enforcement has
made a significant contribution towards ensuring that member state
compliance performance is considerably higher than that experienced
generally amongst MEAs.
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amended).

55 See Art.16 of EU Directive 2003/87 (OJ 2003 L275/32).
56 See Art.9 of EU Regulation 443/09 (OJ 2009 L140/1).
57 The EU has adopted a ‘soft’ non-binding general instrument: Recommen-

dation 2001/331 providing for minimum criteria of environmental inspec-
tions in the member states (OJ 2001 L118/41).

58 The following environmental sectors now contain certain minimum
inspection obligations under EU legislation: industrial emissions (EU
Directive 2010/75 on industrial emissions (integrated pollution prevention
and control) (recast) (OJ 2010 L334/17); major accident hazards involving
dangerous substances (EU Directive 2012/18 on the control of major-acci-
dent hazards involving dangerous substances, amending and subsequently
repealing Directive 96/82 (OJ 2012 L197/1) (‘Seveso III’)); waste manage-
ment (EU Directive 2008/98 on waste and repealing certain Directives (OJ
2008 L312/ 3), EU Directive 1999/31 on the landfill of waste (OJ 1999
L182/1), EU Directive 2006/21 on the management of waste from extrac-
tive industries and amending Directive 2004/35 (OJ 2006 L102/15), EU
Directive 2012/19 on waste electrical and electronic equipment (WEEE)
(recast) (OJ 2012 L197/38) and EU Regulation 660/2014 amending Reg-
ulation 1013/2006 on shipments of waste 2014 O.J. (L189) 135 (EU));
ozone depleting substance management (EU Regulation 1005/2009 on
substances that deplete the ozone layer (recast) (OJ 2009 L286/1)); geolo-
gical storage of carbon (EU Directive 2009/31 on the geological storage of
carbon dioxide and amending various Directives (OJ 2009 L140/114)); sci-
entific experimentation on animals (Directive 2010/63 on the protection of
animals used for scientific purposes (OJ 2010 L276/33)); the civil nuclear
industry (Directive 2009/71 establishing a Community framework for the
nuclear safety of nuclear installations (OJ 2009 L172/18) as amended by
Directive 2014/87 (OJ 2014 219/42)), as well as the common fisheries policy
(EU Regulation 768/2005 establishing a Community Fisheries Control
Agency and amending Regulation 2847/93 (OJ 2005 L347) in conjunction
with EU Regulation 1224/2009 establishing a Community control system
for ensuring compliance with the rules of the Common Fisheries Policy (OJ
2009 L343)).

59 Hedemann-Robinson (2016).
60 Para. 65(iii) of the Annex to EU Decision 1386/2013 (OJ 2013 L354/171).
61 COWI, The Costs of Not Implementing the Environmental Acquis (Sep-

tember 2011) – Final Report (ENV.G.1/FRA/2006/0073) (2007). Available
for inspection at: http://ec.europa.eu/environment/enveco/economics_p
olicy/pdf/report_sept2011.pdf

62 IMPEL, Final Report: Challenges in the Practical Implementation of EU
Environmental Law and How IMPEL Could Help Overcome Them (March
23, 2015). Available for inspection at: http://impel.eu/wp-content/uploads/
2015/03/Implementation-Challenge-Report-23-March-2015.pdf
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63 European Commision, Commission Communication – Delivering the Bene-
fits of EU Environmental Policies through a Regular Environmental Imple-
mentation Review, 27.5.2016. See accompanying European Commission
Press Release: ‘New Commission environmental implementation tool could
save up to €50 billion’, 27.5.2016 (accessible at: http://ec.europa.eu/envir
onment/eir/index_en.htm).
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7 Sanctions for non-compliance in
International Environmental Law

Following on from the preceding discussion, it is worth briefly taking
stock of the extent to which MEAs deploy the use of sanctions as a
tool for enhancing the degree of statal compliance with international
environmental obligations. As generally understood, sanctions may be
depicted as a means to ensure the adherence to a legal requirement or
set of requirements by ‘attaching a penalty to transgression’.1 In the
context of analysing enforcement of IEL, sanctions concern essentially
certain measures intended to coerce or otherwise apply pressure on
states, or other subjects of international law where relevant,2 to con-
form to a particular internationally legally binding environmental
obligation (such as the requirements binding contracting parties in a
MEA’s minimum environmental protection standards). They may
include imposition of a penalty with a view to holding a state to
account in respect of a breach of an international environmental obli-
gation. Sanctions may be contrasted with those compliance tools and
techniques intended to facilitate compliance (such as through advice,
persuasion or assistance).

Overall, the use of sanctions in MEAs is relatively rare. There is a
predominant preference in practice for MEA regimes to favour the use
of managerialist as opposed to deterrent techniques to promote treaty
compliance over the longer term where possible. Nevertheless, it is the
case that coercive measures do feature in a number international envir-
onmental accords and constitute an important component of the com-
pliance machinery and strategies used by them. MEAs may stipulate the
use of sanctions against a range of targets, notably contracting parties,
third parties (non-party states) or even on occasion private polluters.

The possibility of sanctions (in the broad sense of the term) being used
against states as a coercive device to secure compliance is provided in
some form or other in several MEAs. Notably, as discussed in Chapter 5
above, many collective non-compliance procedures established by MEAs



envisage the possibility of a range of measures being used against non-
compliant parties in order to bring pressure to bear on them to adhere to
their treaty commitments. Typically, these range from relatively mild steps
(e.g. adverse publicity via declarations of non-compliance and cautions)
through to tougher measures (such as suspension of certain rights and/or
treaty privileges or exceptionally the imposition of economic penalties).
The latter form of measure may exert a significant degree of influence on
the defaulting state, particularly where it results in the latter sustaining an
adverse economic impact. This may arise in the context of some MEAs
exercising some degree of control over transboundary trade. Accordingly,
a decision to suspend the right to trade in certain species under the aegis
of CITES3 may prove economically damaging to exporter countries. A
failure to comply with carbon emission reduction targets under the 1997
Kyoto Protocol4 may attract a penalty in the form of significant addi-
tional carbon emissions reductions obligations resulting in additional
compliance costs.5 By way of complement to sanctions that may be
imposed by non-compliance procedures in MEAs, general principles of
international law concerning the imposition of counter-measures under-
score the traditional dispute resolution procedures contained in interna-
tional environmental accords (as discussed in Chapter 4 above).

Beyond the limited range of sanctions that may be applied to
contracting parties in international law and practice, some MEAs
also provide for coercive measures to be imposed on non-parties as
a means of upholding the integrity of the international environ-
mental pact. A notable example is the 1987 Montreal Protocol.6

Specifically, Article 4 of the Protocol requires contracting parties to
desist from engaging in trade in controlled ozone depleting sub-
stances with non-parties which do not adhere to the minimum
requirements set down in the international agreement. Similar types
of restrictions are contained in the 1973 Convention on Interna-
tional Trade in Endangered Species (CITES), the 1989 UN Basel
Convention, 2000 Cartagena Biosafety Protocol and the 2001 UN
Stockholm Convention on Persistent Organic Pollutants (POPs).7

Other MEAs, such as those focusing on the conservation of fish-
eries, allow for the possibility of contracting parties deploying trade-
related sanctions against non-party states whose vessels are found to
engage in illegal or unregulated fishing in an area covered by the
fisheries agreement.8 The compatibility between this type of MEA
restriction and World Trade Organisation (WTO) obligations has
never been formally tested or clarified, and it remains a moot point
as to whether they may be justified as an acceptable defence within
the parameters of WTO rules.9
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Finally, some MEAs may make provision for sanctions of various
kinds to be targeted at individual polluters. In general, for reasons
associated with statal sensitivities over national sovereignty, few inter-
national accords require contracting parties to introduce punitive
measures to be imposed on individuals acting in breach of minimum
treaty requirements. Nevertheless, a handful of MEAs include some
stipulations on the subject of national level enforcement mechanisms.
Only very few MEAs require contracting parties to ensure that their
criminal laws include provision for the punishment of individual con-
duct that contravenes treaty obligations, notably these being CITES,
the UN Basel Convention and the EU.10 As far as civil liability is
concerned, a few MEAs require contracting parties to ensure that
arrangements are in place to ensure that polluters are required to pay
compensation in respect of environmental damage. To date, these
include MEAs on civil liability concerning the civil nuclear sector and
oil pollution from ships11. In addition, as noted in Chapter 6, the
European Union has adopted a legislative instrument on environ-
mental liability12 requiring national authorities to hold persons
responsible for environmental damage to account.

Notes
1 The Shorter Oxford English Dictionary 6th ed (Oxford UP, 2007) Vol. I at

833 and Vol. II at 2661 respectively.
2 Such as a regional international organisation party to an MEA, such as the

European Union.
3 983 U.N.T.S. 243 (1973).
4 37 ILM 22 (1998).
5 See Para. XV of Decision 24/CP.7.
6 26 ILM 154 (1987).
7 Specifically: Art.X of CITES; Art.4(5) in conjunction with Art. 11 of the

1989 UN Basel Convention (28 ILM 657 (1989)); Art.24 of the 2000 Bio-
safety Protocol (39 ILM 1027 (2000)); and Art.3(2)(b)(iii)of the UN
Stockholm Convention on POPs (40 ILM 532 (2001)).

8 See e.g. Art.20(7) of the 1995 UN Straddling Fish Stocks Agreement (34
ILM 1542 (1995)).

9 Specifically, whether justified under Article XX of the 1994 General
Agreement on Tariffs and Trade (GATT) (LT/UR/A-1A/9). See e.g. com-
ments by Birnie/Boyle/Redgwell (2009) at 766–769, Sands/Peel (2018) at
843–847.

10 These include notably: Art.9 of the 1989 UN Basel Convention (28 ILM
657 (1989)); Art. VIII of CITES; the 1998 Council of Europe Convention
on Environmental Crime (1998 C.E.T.S.72) (not yet in force) and the EU’s
Environmental Crimes Directive 2008/99 (OJ 2008 L328/28).

11 Namely, the 1960 Paris OECD Convention on Third Party Liability in the
Field of Nuclear Energy (956 U.N.T.S. 251), 1963 IAEA Vienna
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Convention on Civil Liability for Nuclear Damage (1063 U.N.T.S. 265),
1992 International Convention on Civil Liability for Oil Pollution Damage
(IMO LEG/CONF.9/15), 1992 and 2003 Protocols to the Brussels Con-
vention on the Establishment of an International Fund for Compensation
of Oil Pollution Damage (BNA 21: 1751 and 92FUND/A.8/4 respectively)
and the 2001 Convention on Civil Liability for Bunker Oil Pollution
Damage (40 ILM 1493 (2001)). For an overview and appraisal of MEA
developments on environmental civil liability, see e.g. Sands/Peel (2018) at
771–804.

12 EU Directive 2004/35 (OJ 2004 L143/56).
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8 Concluding remarks

Notwithstanding recent innovations at international level within MEA
regimes to promote collective compliance procedures and tools for the
purpose of assisting in enhancing the degree of adherence by states to
their international environmental obligations, it is clear that the field of
IEL concerning enforcement and sanctions is underdeveloped and
fragmented. A pre-eminent role is effectively given to states under
general tenets of international law in overseeing the development and
implementation of international rules of law. Most states maintain a
clear and firm preference to maintain, as far as possible, exclusive
sovereign control in respect of anthropogenic activities carried out
within their respective individual territories. As a consequence, the
enforcement of international environmental protection obligations has
been largely dependent upon the effectiveness of national rules of law
and statal administrative resources and systems in order to oversee
their proper application. States have, on the whole, been reluctant to
cede control and/or oversight to independent supranational institutions
for the purpose of overseeing due application of internationally binding
environmental protection rules. The development of such compliance
control systems has been a gradual, patchy and generally hard-fought
affair in the context of international negotiations over MEA building
with genuinely global dimensions.

However, it would be incorrect to dismiss or ignore the actual and
potential influence that international legal principles and procedures
may bring to bear on states to respect their basic duty to adhere to
international environmental obligations. As highlighted in this book, a
number of compliance mechanisms and tools of a formal as well as
informal nature have become woven into contemporary framework of
IEL which undoubtedly exert a degree of influence on states’ obser-
vance of their international environmental obligations. The classic
international principle of state responsibility, without doubt a



cornerstone tenet of contemporary IEL, remains highly relevant in
assisting the resolution of disputes between states over instances of
actual or potential transboundary environmental damage perpetrated
by one state with adverse environmental impacts on another. The
inclusion of inter-state dispute resolution clauses within most MEAs,
now standard practice, also exerts influence on states to refrain from
breaching MEAs that might or in fact lead to significant damage to the
treaty rights of certain other contracting parties.

Above all, the development of collective compliance control
mechanisms, particularly crystallised in the form of non-compliance
procedures that have emerged within several MEAs since the early
1990s, has been a welcome and much needed complement to the tra-
ditional bilateral inter-statal dispute resolution machinery. For non-
compliance procedures are far better suited than inter-statal dispute
resolution systems to addressing collective environmental protection
problems and interests. Moreover, the facilitative and non-adversarial
nature and context-sensitive approach of non-compliance procedures
constitute attractive qualities from an IEL enforcement perspective.
Their collaborative nature, by aiming to avoid blame and punishment
of individual defaulting contracting parties to an international envir-
onmental accord, reflects a realistic strategy to provide a pathway to
enhancing long-term compliance with MEA objectives.

The brutal reality is that states retain power to determine the extent
of environmental ambition in MEAs and to decide whether to accede
to or withdraw from such international co-operation. In addition, they
have shown a general marked reluctance to agree to endow treaty
bodies with strong supervisory or sanctioning powers for the purpose
of assisting in MEA enforcement-related activities. Only very rarely
have states agreed to subscribe to international institutional mechan-
isms of law enforcement foreseeing the imposition of penalties in
respect of breaches of MEA regimes, reflective of a deterrent approach
(such as the EU and the 1997 Kyoto Protocol). The reality of hege-
monic statal power relationships and dynamics is also reflected in the
relatively soft range of response measures contemplated even for rela-
tively sophisticated non-compliance procedural systems such as the one
deployed under the aegis of the 1987 Montreal Protocol. In practice,
sanctions such as cautions and suspension of treaty rights have only
been used very rarely and as last resort options in the face of persistent
offending.

International compliance mechanisms are ultimately crucial for law
enforcement purposes precisely because undue reliance on nation states
to implement their MEA obligations runs a serious risk that MEA
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objectives of tackling serious regional and global environmental pro-
blems may be significantly weakened, hampered or even defeated.
Whilst the international community has invested considerable efforts
into encouraging states to ensure that their national legal and admin-
istrative systems are appropriately equipped to implement MEA
requirements, such as through the work and efforts of bodies such as
UNEP,1 assumptions made about the diligence of states (in the long-
term) to honour their obligations is ultimately an inadequate and risky
strategy to pursue. Without doubt the concept of collective non-com-
pliance mechanisms in MEA regimes constitutes a major breakthrough
for the purposes of enhancing statal compliance. However, to date the
quality of non-compliance procedures across MEAs has been patchy
and uncoordinated. Relatively few non-compliance procedures dispose
of a sufficiently broad range of tools and measures akin to that estab-
lished for the Montreal Protocol, and some MEAs which contain
notable environmental protection obligations still do not include any
collective non-compliance mechanism.2

The current state of affairs position reflects a general lack of political
will amongst states to prioritise and engage in supporting and follow-
ing up initiatives to review the relative effectiveness of compliance
control mechanisms in existence across the spectrum of international
environmental agreements. In entrusting an informal intergovern-
mental body (the so-called High Level Political Forum) as opposed to
an independent international organ (e.g. UNEP) with the task of fol-
lowing up on the implementation of sustainable development, the out-
come of the 2012 Rio + 20 UN Conference3 exemplified the marked
degree of reluctance shared by most states to invest in taking sub-
stantial measures to enhance systems of international environmental
governance. On account of the relative low political priority attached
by governments generally to IEL implementation issues, it is not that
surprising to find that progress on developing a more coherent and co-
ordinated system of non-compliance procedural structures amongst
MEAs has been pretty slow.4 Some useful efforts have been made
amongst certain MEA regimes to promote synergies5 as well as
exchange experience and best practice regarding addressing non-com-
pliance issues.6 However, there is crucially an absence of clear and
definitive political leadership and appetite currently over securing the
future effective development of international collective compliance of
IEL. Until that state of affairs is rectified, we are most likely to witness
a continuation of rather anaemic and haphazard progress of efforts
made at international level to bolster efforts to improve upon the state
of enforcement of IEL.
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Notes
1 For example, under the aegis of the (currently fourth) Montevideo Pro-

gramme (http://www.unep.org/delc/EnvironmentalLaw/tabid/54403/Default.
aspx) and other initiatives such as the declaration adopted at the 2002
Global Judges Symposium on Sustainable Development and the Role of
Law, available at: http://www.unep.org/Documents.Multilingual/Default.asp?
ArticleID=3115&DocumentID=259.

2 Examples include the 1971 Ramsar Convention (996 U.N.T.S. 245), 1946
International Whaling Convention (161 U.N.T.S. 72), 1972 London Marine
Dumping Convention (1046 U.N.T.S. 120) and 1979 Bonn Convention (19
ILM 15 (1980)).

3 See paras. 84–86 of the political outcome document of the UN Conference
The Future We Want, as endorsed by the UN General Assembly in Reso-
lution 66/288 of 27.7.2012 (A/RES/66/288) available at: https://sustainable
development.un.org/index.php?menu=1298.

4 For example, discussions over prospective non-compliance procedural
mechanisms within the 1998 Rotterdam Convention (38 ILM 1 (1998)) and
2001 Stockholm Convention (40 ILM 532 (2001)) have been unresolved for
several years now (since 2005).

5 For instance, in the chemicals sectors between the 1989 Basel Convention
(28 ILM 657 (1989)), 1998 Rotterdam Convention (supra note 4) and 2001
Stockholm Convention (supra note 4).

6 See e.g. para. IV.A.4 of the Report of the 10th Meeting of the Basel Con-
vention Implementation and Compliance Committee (UNEP/CHW/CC.10/
14, 5–6.12.2013) which notes a dialogue with compliance bodies of other
MEAs in the context of a review to enhance timely and complete national
reporting.
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