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3% Commentary on Article 4, , Supra note 2
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{H}owever, that any measures undertaken pursuant to the authority of this
paragraph shall be undertaken consistent with applicable international humanitarian

and human rights law.""’
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153 UN Security Council, Security Council resolution 1851 (2008) [on fight against piracy and armed robbery at sea off the
coast of Somalia], 16 December 2008, S/RES/1851 (2008), available at:
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1. Any person commits an offence if that person unlawfully and intentionally:
(a) seizes or exercises control over a ship by force or threat thereof or any other
form of intimidation; or
(b) performs an act of violence against a person on board a ship if that act is likely
to endanger the safe navigation of that ship; or
(c) destroys a ship or causes damage to a ship or to its cargo which is likely to

endanger the safe navigation of that ship; or

(d) places or causes to be placed on a ship, by any means whatsoever, a device or
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substance which is likely to destroy that ship, or cause damage to that ship or its
cargo which endangers or is likely to endanger the safe navigation of that ship; or
(e) destroys or seriously damages maritime navigational facilities or seriously
interferes with their operation, if any such act is likely to endanger the safe
navigation of a ship; or

(f) communicates information which he knows to be false, thereby endangering the
safe navigation of a ship; or

(g) injures or kills any person, in connection with the commission or the attempted
commission of any of the offences set forth in subparagraphs (a) to (f).

2. Any person also commits an offence if that person:

(a) attempts to commit any of the offences set forth in paragraph 1; or

(b) abets the commission of any of the offences set forth in paragraph 1 perpetrated
by any person or is otherwise an accomplice of a person who commits such an
offence; or

(c) threatens, with or without a condition, as is provided for under national law,
aimed at compelling a physical or juridical person to do or refrain from doing any
act, to commit any of the offences set forth in paragraph 1, subparagraphs (b), (c)
and (e), if that threat is likely to endanger the safe navigation of the ship in

question.
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1. Each State Party shall take such measures as may be necessary to establish its
jurisdiction over the offences set forth in article 3 when the offence is committed:
(a) against or on board a ship flying the flag of the State at the time the offence is
committed; or

(b) in the territory of that State, including its territorial sea; or

(c) by a national of that State.

2. A State Party may also establish its jurisdiction over any such offence when:

(a) it is committed by a stateless person whose habitual residence is in that State;
or

(b) during its commission a national of that State is seized, threatened, injured or
killed; or

(c) it is committed in an attempt to compel that State to do or abstain from doing
any act.

3. Any State Party which has established jurisdiction mentioned in paragraph 2
shall notify the Secretary-General of the International Maritime Organization
(hereinafter referred to as "the Secretary-General"). If such State Party
subsequently rescinds that jurisdiction, it shall notify the Secretary-General.

4. Each State Party shall take such measures as may be necessary to establish its
jurisdiction over the offences set forth in article 3 in cases where the alleged
offender is present in its territory and it does not extradite him to any of the States
Parties which have established their jurisdiction in accordance with paragraphs 1
and 2 of this article.

5. This Convention does not exclude any criminal jurisdiction exercised in

. . 1
accordance with national law.'”

12 Yvonne M. Dutton, supra note 131, at 9-10.
13 Eugene Kontorovich, supra note 119, at 254.
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The incidents of piracy and armed robbery at sea in the waters off the coast of

Somalia exacerbate the situation in Somalia which continues to constitute a

threat to international peace and security in the region.223
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	ومن ناحية ثانية, فأنه يترتب على أكتساب صفة المقاتل ثلاث أثار:
	أولاً, وفقاً لنص المادة 43 من البروتوكول الأول, للمقاتل فقط حق المساهمة المباشرة فى الأعمال العدائية. ولا يعنى ذلك أن المقاتلي
	ثانياً، أن للطرف الثانى توجيه الهجوم وأنواع الضربات ضد المقاتلين التابعين للطرف الأول. فالمقاتل لا يمكن معاقبته على إشتراكه فى
	ثالثاً، فإن من تلك التفرقة تظهر أهمية تعريف أسير الحرب. وذلك ليس لتوضيح الوضع القانونى لأسير الحرب فحسب، إنما تظهر تلك الأهمية

